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VOLUME  III 


•IMPARLANCES. 


/m  the  King*s  Banch,  ^ 

(a)  Ttt^,  1  IViUiam  4. 

•     ^-     i  IMPAmi.- 

at6.     >      And  now  at  this  day,  that  is  to  say,  on next  after in  this  ^^^Jj^' 

A.  B.  )same  Term,  until  which  day  the  said  defendant  had  leave  to  imparl  to  ^"'P*]^*^ 
the  said  bill*  and  then  to  answer  the  same,  before  our  said  lord  the  king  at 
Westminster,  come  as  well  the  said  plaintiff  by  his  attorney  aforesaid,  as  the 
said  defendant  by  £.  F.  his  attorney,  and  the  said  defendant  defends  the  wrong 
and  injury,  when,  dtc.  and  says,  that  the  said  plaintiff  ought  not  furthtrijb)  to 
have  or  maintain  his  aforesaid  action  thereof,  against  him,  because  he  says,  &c. 
— [Sto<«  UiB  suhjtcUmatUr  of  de/ence.] 

in  the  King's  Bench,  {or  C.  P.) 

(c)  Ttrm,  1  WUliam  4. 

C.    D.   ^ 

ats.  \  And  the  said  defendant  by  £•  F.  his  attorney,  comes  and  defends  Tht ^V 
A.  B.  }  the  wrong  and  injury,  when,  d&c.  and  prays  a  day  thereupon  to  imparl  ^*^*^ 
to  the  said  declaration  of  the  said  plaintiff,  and  it  is  granted  to  him,  &c.  And 
upon  this  a  day  is  given  to  the  parties  aforesaid,  before  our  lord  the  king,  until 
—(e)  wheresoever,  d&c.  that  is  to  say,  for  the  said  defendant  to  imparl  to  the 
declaration  aforesaid,  and  then  to  answer  the  same  ;  at  which  day,  before  our 
said  lord  the  king  at  Westminster,  come  the  parties  aforesaid,  by  their  attornies 
aforesaid,  and  the  said  defendant  says,  &c.  [to  the  end  of  the  plea.] 

»/j|  the  King'B  Bench,  [  «600  ] 

Term,  1  WiUicm  4. 

C.  D.  d&  E.  F.  J 

ato.  >      And  the  said  C.  D.  and  E.  F.  by  G.  H.  their  attorney,  Owml  im- 

A.  B.  )  come  and  defend  the  wrong  and  injury,  when,  &c.  and  pray  raggeetioB 

(a)  The  T«rm  after  that  of  which  the  declara-  proper  to  commeBce  the  plea  with  this  imparlance. 

lioa  IS  intituled.  4  Eafltj602.^6  East,  413.— 3  Lev.  ISO. 

<6)  Sea  forma  of  general  imparlance,  1  Lil.  Ent.  (e)  The  term  after  that  of  which  the  declaration 

lOk,  ISS.  137,  186,  216.— Plead.  A.  319— Tidd's  ii  intituled. 

Forna.  dth  edit.  279.    Where  the  matter  of  de-  (d)  See  form.  Tidd's  Forma,  6th  edit.  280. 

fesee  us  arises)  after  the  declaration,  it  may  be  (<)  A  general  return  day. 
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890  IMPAm^AllCKS. 

•xiiKitAL   leave  to  imparl  to  the  said  declaration,  until next  after (or  bjf  wigi- 

'ahcm.*  naU  "ttnft*/  — —  iohtreMoevtr^  ^cJ**)  and  it  is  granted  to  them,  dte. ;  the  same 
ofthTdeath  ^®J  '*  given  to  the  said  ptaintifif  at  the  same  place ;  at  which  day  before  our 
jf  on«  «^^i*>e  lord  the  king  at  Westminster,  come  as  well  the  said  plaintiff  by  his  attorney 
beiweon  de-  aforesaid,  as  the  said  C.  D.  by  his  attorney  aforesaid,  and  the  said  £.  F.  com- 
uTd^pIct}/}.  ^*^  i^^^*  -^"^  hereupon  the  said  C.  D.  gives  the  court  here  to  understand  and 
be  informed,  that  after  (he  last  continuance  of  the  plea  aforesaid,  and  before 

this  day,  to  wit,  on {day  of  deaths  or  about  »/,)  at,  &c.  {vcnut)  aforesaid, 

the  said  £.  F.  died,  and  the  said  C.  D.  survived  him,  which  allegation  the  said 
plaintiff  doth  not  deny,  but  admits  the  same  to  be  true,  therefore  let  all  further 
proceedings  in  this  cause  against  the  said  £.  F.  be  stayed.  And  the  said  0. 
D.  saith.— [^ere  9taU  the  aubject'tnaiter  of  the  surviving  defendant'] 

In  the  King*9  Bench. 
•FsciAL  {g)  Temit  I  fVilliam  4. 

IMPAHL-      /f     TX 
A»CM.        ^-  ^«  \ 

SpMial  im-     ^jg,    I      And  the  said  defendant  (or  if  misnomer  be  pleaded^  say  ^^and  C,  D. 

bill{k),  A.  B.  *  who  is  sued  by  the  name  ofE.  i).")  in  his  proper  person,  comes,  and  sav* 
ing  to  himself  all  advantages  and  exceptions  to  the  said  6t7/,  prays  leave  to  im* 
pari  thereto,  and  it  is  granted  to  him,  d&c.  And  thereupon  a  day  is  thereof 
given  to  the  parties  aforesaid  before  our  lord  the  king  at  Westminster,  until 

—  next  after to  wit,  to  the  said  defendant  to  imparl  to  the  bill  aforesaid* 

and  then  to  answer  the  same  ;  at  which  day,  before  our  said  lord  the  king  at 

I  *891  ]  Westminster,  come  as  well  the  said  plaintiff  by  £.  F.  ^his  attorney,  as  the  said 
defendant  in  his  proper  person,  (or  "  by his  aitoruey^^*)  and  the  said  de- 
fendant says,  SiC'^lSlat.e  the  subject-tnatler  of  the  defence,] 

In  the  King^s  Bench, 

(t)  Term,  1  fVilliam  4. 

The  like  in    C.  D.  \ 

gJJ^*'         ata.    \     And  now  at  this  day,  that  is  to  say,  on next after {k) 

A.  C.  j  in  this  same  Term,  until  which  day  the  said  defendant  saving  and  resem" 
ing  to  himself  all  and  all  manner  of  exceptions  to  the  said  bill  of  the  saidplaifi' 
tiff,  had  leave  to  imparl  to  (he  said  bill,  and  then  to  answer  the  same,  before 
our  said  lord  the  king  at  Westminster,  come  as  well  the  said  plaintiff  by  — — - 

her  attorney,  as  the  said  defendant  by his  attorney,  and  tlie  said  defendant 

defends  the  wrong  and  injury,  when,  de^c.  and  prays  judgment  of  the  said  bilU 
because  be  says,  &.c. — [^State  the  subject'matter  of  defence,] 

If)  See  form,  Tidd*s  Forms,  6th  edit.  £86.  Tidd,  9th  edtt.  46t.    A  plea  to  the  jurisdiction,  u 

(g)  The  term  lubseqaeDt  to  the  declaration.  In  a  plea  of  privilege,  or  the  like,  cannot  be  pleaded 

■one  cases  it  ie  necessary  to  state  the  special  im-  after  a  special  imparlance.    The  defendant  must 

pariance  on  the  plea  when  it  is  delt?eroa  intituled  obtain  and  plead  it,  if  at  all,  after  a  gtmrtU  loe* 

of  a  Term  subaeqoent  to  the  declaration.  S  flauud.  ciat  iroparianoe,  as  post,  691.    6  Bine.  616.— 4  T. 

%n.t.  R.  5S0.— 1  Lutw.  6.— 1  Wile.  261.^1  Bl.Kep.61. 

(A)  See  other  fonns,  Lib.  Plac.  6,  pi.  15.— 1 IM.  (t)  Ante,  890,  n.  ^.    As  lo  imparlanoce  in  gen- 

Bnt.  189.  and  Uie  law.  2  Saund.  S,  n.  S.    As  to  oral,  see  ante,  vol.  i.  S7S.  6. 

imparlaaoes  in  geoerai,  see  ante»  vol.  i.  976^  6.—  {k)  The  first  day  of  the  Tern. 
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•PCCtl.1  IM- 


/»  At  JBng's  Bench,  {or  C.  P.)  rAMLAvcz. 

(/)  Term,  I  WUliam  4. 

C«  I^'  )  Special  »- 

ata.    >     And  ihe  said  defendant  (or  if  misnomer  be  pleaded,  say  **and  C.  D.  p%r1anc«  by 

A.  B.  jxpfio  is  sued  by  the  name  of  E,  DJ*)  in  his  proper  person,  comes,  and  ^f!^ 

saving  to  himself  all  adranlages  and  exceptions,  cm  well  to  the  writ  as  to  ihe  dec* 

laraiion  aforesaid,  prays  leave  to  imparl  thereunto,  here,  until,  &c.  and   it  is 

granted  to  him,  &c.  the  same  day  is  given  to  the  said  plaintiff  here,  &c.  at 

which  day  comes  here  as  well  the  said  plaintiff  by his  attorney,  as  the 

said  defendant  in  his  proper  person  (or  "  by his  attomey,^^)  and  the  said 

defendant  says,  &.c. 

A  general  special  imparlance  differs  only  from  the  three  preceding  forms,  in    ockual 
this,  that  instead  of  the  words  in  italics,  the  following  are  to  be  inserted,  **  and  rj^uAircBJ 
toeing  of  all  advantages  and  exceptions  whatsoever,**  ^"'' 


♦DEFENCES.  [•892  ] 


In  the  MBng's  Bench,  (or  ••  C.  P.»  or  •«  Exchequer.") 


Term,  1  IViaiam  4. 


CD.) 

at«.    >     And  the  said  defendant  by his  attorney,  comes  and  defends  the  Defenea  on 

A.  B.  )  wrong  {or  in  trespass  or  ejectment,  *' force'*)  and  injury,  when,  6lc.(o)  SJ^^SSSSJ. 
and  says  that,  &c.— [Here  stale  the  subject-matter  oj  the  plea.'] 

C.  D.  and  wife,  ^ 

ats.  >     And  the  said  C.  D.  and  E.  F.  his  wife,  by  G.  H.  their  at-  Th«  like^ 

A.  B.  )tomey(p).  come  and  defend  the  wrong  and  injury,  when,  ^J,^ 

&c.  and  say,  that,  d^c. 

CD.) 

ats.    >     And  the  said  defendant  in  person(g)  comes  and  defends  the  wrong  Tba  like  on 

m  ■•I         ol_  appear* 

A.  B.  J  and  injury,  when,  d^c.  and  says,  that,  &c.  anca  by  a 

femeeooeri. 

ID  An  W  tha  term,  see  ante.  890,  n.  g.  8  T.  R.  63S.--WUles,  40.-«  Saund.  £09,  c.    Ao- 

li)   See  the  fori;,  Herne/.IO,  Vnd  the  !a^,  2  cord.n»  to  ihe  old  book,  Mf.;*^^'^""  J»!  "  <^^ 

Saand.  ^  o.  2.    As ?o  imparliices  io  genera',  see  lows : ,**  And  the  »aui  C.  D.  hy  — •  A«  <^^^^* 

MAtT  Tnl  i  S75  e  (or  '^•n  *^*  *>">»  proper  perstny^)  comee  and  de- 

J)  Ai'towheo  this  imparlance  is  necessar^r,  fends  the  v^rong  ^^'^  *'»i"r?W*?J*, /Sl'll^f;. 

J  2  Saund.  2. n.  2,  c.-Anie.  vol.  i.  875. 6.    It  Is  (omitting  the  xvord.  -when,  *S7   n"^  a2 

Beeetsary  in  ol^erTo  plead  to  the  jurisdiction,  as  a  was  as  follows :  «  Andt^  •f'lf  ;«^«^  Zd  i 

plea  of  pHvilege,  fcc.  6  Bing.  616/  ^  ^  ^  ottornnr,  ^<»^'«^i1^^^l^)^';^f^^ 

^  (o)  As  to  tffe  definition  and  siatemenl  of  defen-  jwry  when  and  where  itehaU  ^^«  *«J^f  ^ 

ei4  in  (eoeral,  see  ante.  vol.  i.  867  to  869.    The  ^  damages,  andaU  ^'i^H^/^A^^*^  ^«* 

attorney,  2  Sannd.  209  e. 


892  DEFENCES. 

P^^»^^7    0.  D.  sued  by  the  name  of  E.  D.  \ 

sued  bj  a  ats.  >      And  C.   D.(r)  Bgninst  whom  the  said 

^'~«°^'-  A.  B.  )  plaintiff  hath  exhibited  his  said  bill»  by  the 

[  ♦893  ]  name  of  E.  D.  in  person,  (oi-,  *••  by his  attamty,")  cornea  and  defends 

the  wrong  and  injury,  when,  6lc,  and  says,  &c. 

Dofenceby     G.  D.  1 

^  ^  ''  ats.  >  And  the  said  diefendant  by  6.  H.  admitted  by  the  said  court  here, 
A.  B«  )  as  guardian  of  the  said  defendant  to  defend  for  the  said  defendant,  who 
is  an  infant  under  the  age  of  twenty-one  years,  comes  and  defends  the  wrong 
and  injury,  when,  6lc.  and  says,  &c. 


[•894]  'PLEAS  TO  THE  JURISDICTION. 


In  ih$  Court  of' 


jtinsdicttoii 

oTaninferi-     ats.    >      And  the  said  defendant,  in  his  own  proper  person  coroes(tt)  and 

«co    U*    ^    ]g^  3  says,  that  this  court  ought  not  to  have  or  tako  further  cognizance  of 

the  action  aforesaid,  because  he  says,  that  the  said  supposed  causes  of  action, 

and  each  and  every  of  them,  (if  any  such  have  accrued  to  the  said  plaintiff) 

accrued  to  the  said  plaintiff  out  of  the  jurisdiction  of  this  court,  that  is  to  say, 

at in  the  county  of (rr ),  and  not  at  — —  in  the  county  of   ■        or 

elsewhere  within  the  jurisdiction  of  this  court ;  and  this  the  said  defendant  is 

ready  to  verify,  wherefore  he  prays  judgment  whether  this  court  can  or  will  take 

further  cognizance  of  the  action  aforesaid. — [There  must  be  an  affidavit  of  the 

truths  xohich  may  be  framed  as  posly  897.] 

(r)  Whenever  the  defendant  pleads  in  a  ditTer-  cannot  bring  error  on  a  judgment  given  for  infants, 

ent  name  to  that  in  which  ho  is  sued,  whether  in  see  5  B.  &  Aid.  418,  and  see  furtner  as  to  defeiH^ 

abatement  (5  T.  R.  487.)  or  in  bar,  (S  Wils.  413.  ces  and  appearances  by  infants,  ante,  vol.  i.  SSa, 

—8  Wontw.  210.)  the  plea  must  bef^n  as  above,  S99,  and  Index,  **  If{fani" 

and  not  with  the  words,  "  And  the  $aid  C.  D."  or  (I)  See  precedents  of  pleas  and  replicationsi  1 

"hoajratnst  whom,  &c."  because  it  is  said,  by  in-  Wentw.  51,  SO,  61,  69,  78.— Lil.    Ent.  476.'»1 

troducing  the  word  "«atd*'  he  would  adroit  nim-  Wentw.  Index.— 1  Mall.  2.    As  to  the  points  r»* 

self  to  be  the  person  sued.    Wiiles,  41,  note  c. — t  lating  to  these  pleas,  see  ante,  vol.  i,  MO  to  ^6.— 

Saund.  209  b.— 5  Taunt.  662, 3.  Bac.  Ab.  tit.  Courts,  D.  4. 

($)  See  form.  Mors.  221.— A  person  who  is  an  (t<)  <*  Defends  the  wron^  and  injury,"  not  necet- 

infant  at  the  lime  of  pleading,  must  plead  by  guar'  sary,  Bac  Ab.  tit.  Pleas,  D. — Garth.  220.— Salk. 

dian,    2  Saund.  117  g.  note  1.  212  a.  note  4.    If  217.  <*  When,  &c."  is  improper,  see  ante,  vol.  i.  432. 

a  minor  defendant  appears  by  attorney,  the  court  (to)  This  is  not  necessary  in  a  plea  to  the  ju- 

will,  at  the  plaintiff's  instance,  compel  an  amend-  risdiction  of  an  inferior  court ;  it  is  sufficient  to 

raantof  the  appearance,  by  subsiituimg  a  guatdian.  allege  that  the  cause  of  action  accrued  out  of  its 

7Taant.  488. 1  J.  B.  Moore,  251,  S.  C.    Infant  jurisdiction,  without  showing  the  jurisdiction    to 

dtftndaiitt  on  a  judgment  by  dcmult,  may  brine  which  the  plaintiff  should  have  resorted,  6  East, 

error  if  he  appear  by  attorney,  but  the  plaintin  600,601- 


[     •896    ] 


♦PLEAS  IN  ABATEMENT(x). 


/n  the  King* 9  Bench, 

Term,  1  fVilliamA,  with"*. 

C.  D.  gent,  one,  dtc.  '^  _ 

*•  /  Pica  of  pfi- 

ats.  >      And  the  said  defendant  in   bis  own   proper  person  vilege  by  an 

A.  B.  J  comes  and  defends  the  wrong  and  injury,  when,  &.c.  c !  P?^io  an 

ancl  says,  that  before  and  at  ^the  time(2:)   of  the  exhibiting  of  the  said    bill   o^lfir^^' 

of  the  said  plaintiff,  he  the  said   defendant  was,  and  from  thence  hitherto  hath  ant  bemi; 

been  and  still  is,  one  of  the  attornies  of  the  court  of  our  lord  the  king  of  the  common 

Bench  at  Westminster  in  the  county  of  Middlesex ;  and  that  he  the  said  defend-  P  «u°Qa^'i 

ant  during  ail  the  time  aforesaid,  hath  prosecuted   and  defended,  and  still  doth 

prosecute  and  defend,  divers  suits  and  pleas  in  the  same  court  of  the  Bench,  for 

divers  liege  subjects  of  our  said  lord  the  king,  as  their  attorney(a) ;  and  the  said 

defendant  further  saith,  that  he  and  all  other  the  attornies  of  the  said  court  of 

the  Bench,  prosecuting  and   defending  suits  and  pleas  fur  their  clients,  in  the 

said  court  of  the  Bench,  ought(6),  by  an  ancient  and  laudable  custom,  from 

time  immemorial  used  and  approved  of,  according  to  the  laws  and  customs  of 

this  realm,  and  the  liberties  and  privileges  of  the  said  court  of  the  Bench,  to 

be  free  and  exempt  from  being  compelled  agninst  their  will,  and  have  not,  nor 

(r)  As  lo  pleas  in  abatement  in  general,  vol.  i.  torney,  or  other  officer  of  the  court  is  sued  oot  of 

386  to  40t.    See  precedents,  2  Rich.  C.  P.  9.—  his  own  court,  his  plea  of  privilege  may  be  consi- 

Lil.  Ent.  S,  9,  and  a  plea  by  a  soneant,  Plead.  A.  dered  as  a  plea  to  tne  jurisdiction  ;  but  when  he  is 

856.    This  plea  seems  a  plea  to  the  jurisdiction  of  sued  in  hi*  proper  courts  though  b}r  improper  pro- 

the  conrtj  12  East,  544.    fH.  Bingh.  616.    As  to  the  cess,  as  by  latitat,  or  original  writ  in  the  king's 

title  of  the  Term,  and  when  an  imparlance  is  ne-  Bench,  the  pica  may  be  considered  as  in  abatement 

cessary,  see  ante,  890,  891.    2  Saund.  2,  note  2.  of  the  writ,  and  may  conclude  accordinely,as  in  the 

Aocordtng  to  a  late  case  in  the  Common  Pleas,  a  plea  in  Comcrford  v.  Price,  Dougl.  3f2,  post,  899, 

plea  of  privilege,  after  a  tpeeial  imparlance,  is  which  was  held  good  on  demurrer.    There  are 

iQ  on  demarrer,  though  the  plaintiff  cannot  treat  it  precedents,  however,  which  in  both  cases  conclude 

MM  a  naliity  and  sign  judgment ;  it  can  only  be  ''  whether  the  defendant  ought  to  be  compelled  to 

pleaded  ^ter  a  jrenera/    speeia/  imparlance,  6  answer."    1  Wentw.  39, 40,  53,  64. — 2  Saund.  209 

Buigb.  616.  In  7T.  R.  447,  n.  dj  however  it  seems  d,  e,  in  notes ;  and  see  12  East,  544.    If  an  attor- 

to  have  been  considered  that  a  plea  of  privilege  ney  of  the  King's  Bench  be  sued  in  the  Common 

nay  be  i^eaded  with  a  special  imparlance  only.  Pleas  as 'an  attorney  of  the  Common  Pleas  when 

Al  all  events  a  plea  in  i^atement,  entitled  of  a  he  is  not  so,  and  pleads  his  privilege  in  abatement, 

mbteqaent  Term,  without  a  special  imparlance,  he  should  deny  his  being  an  attorney  of  the  Com- 

sNwU  be  bad,  and  the  plaintiff  might  treat  the  plea  mon  Pleas,  see  1  W(>ntw.  41,  and  so  vice  pered, 

as  a  noIKty  and  sign  Judgment,  7  T.R.  442i  n.  d,  where  an  attorney  of  the  Common  Pleas  and  not 

•r  demnr  general^,  2  M.  &  S.  484.    If  a  bill  be  of  the  Kind's  Bench  is  sued  in  the  King's  Bench. 

iied  against  an  attorney  in  vacation,  with  a  special  When  an  attorney  of  the  Common  Pleas  is  sued 

memorandum,  he  may  plead  within  the  first  four  in  his  own  court,  but  not  as  a  privileged  person,  the 

days  of  the  ensuing  Term  without  a  special  im-  form  is  different,  see  1  Wentw.  53,6^ — 9  East.  424. 

parlance,  1  Chitty  Rep.  704,  ante,  vol.  i.  396.  A  common  person,  sued  as  an  attomev,  should,  if 

(y)  See  ante,  vol.  i.  Index,  392,  snd  the  precc-  he  mean  to  avail  himself  of  the  irregularity,  plead 

dents,  1  Lil.  Ent.  ^9. — 1  Went.  Index,  iv.  zviii.  in  abatement,  ace  6  B.  &  Cres.  77,  u. 
6  T.  R.  631^—1  Mod.  Ent.   2,  U.—Lutw.  639.        (z)  That  this  is  a  necessary  averment,  see  1 

Sometimes  the  precedents  commence  by  defending  SalU.  1 . — 2  Stra.  864.'— 2  Lord  Rayro.  1567. 
tile  wrong  and  injury,  toketi,  4rC.  and  that  the  court        (a)  This  alleviation  is  unnecessary,  Lutw.  1666. 

ooght  not  to  take  cognizance,  and  this  will  suffice,  C.>n).  Di^.  Abatement,  D.  6. 
see  8  T.  R.  631 ;  but  it  seems  more  oorreei  to  omit        (5)  It  is  more  correct  thus  than  in  the  negative, 

tho  <*  what,  ^.^  and  only  to  eoneliuie  the  plea  by  2  Lord  Raym.  869,898, 9 ;  but  the  court  take  no« 

praying  judgment,  if  the  c:>urt  will  take  further  tice  of  the  custom,  id.  ibid,  and  therefore  a  mistake 

cognizance  of  tho  suit,  see  S  T.  R   186. — Gilb.  C.  is  not  material.  9  Kast,  424. 339.— Ante,  vol.  i.302. 
P.  209.— Luiw,  639— Latch,  178.     When  an  at- 
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pmiTiEB0B.  jjjiijj  ^ny  Of  either  of  «hem,  at  any  time  or  times  whatsoever,  hitherto  been  used 
or  accustomed  to  be  compelled  to  answer  any  plea  or  plaint,  in  any  action  per- 
sonal, (pleas  of  freehold,  felony,  and  appeals  only  excepted,)  before  any  jus- 
tice or  minister  of  our  said  lord  the  king,  or  other  judge  whomsoever  in  any 
court  whatsoever,  except  before  the  justices  of  our  said  lord  the  king  of  the 
court  of  the  Bench  at  Westminster  aforesaid,  by  bill  filed  in  the  said  court, 
against  such  attorney  or  attornies  as  being  present  there  in  court(c) ;  and  this 

[  ^897  ]  he  the  said  defendant  is  *ready  to  verify,  wherefore  he  prnys  judgment  if  the 
said  court  of  our  snid  lord  the  king,  before  (he  king  himself  now  here,  will,  or 
ought  to  take  cognizance  of  the  said  plea(d). — [^Add  an  affidavit{c)  of  iht 
irulhf  as  infra.] 

AffidaTit  of       In  the  King's  Bench, 

the  traUi 

th«r«olt/).  rA.  B plaintiff, 

Between  ^  and 

(  C.  D.(^)  gentleman,  one,  &,c»        ...    defendant. 
C.  D.  of  — — —  gentleman,  one  of  the  attornies  of  the  court  of the  de- 
fendant in  this  cause,  maketh  oath,  and  saith,  that  the  plea  hereunto  annexed  is 
true  in  substance  and  fact. 

Sworn,  66c.  s  €.  D. 


/» ike  King's  Bench. 


{h)  Term,  I  William  4. 


Plea  af  pri-  C.  D.  gent,  one,  &c. 

vilege  by  an 

attorney  of  ats.  >     And  the  said  defendant  in  his  own  proper  person, 

by  latitia(<).  •^*  ^'  )  comes  and  defends  the  wrong  and  injury,  and  snys, 

that  before  and  at  the  time  of  the  exhibiting  the  said  bill  of  the  said  plaintiff  in 
this  suit,  he  the  said  defendant  was,  and  from  thence  hitherto  hath  been,  and 
still  is,  one  of  the  attornies  of  the  court  of  our  said  lord  the  king,  before  (he 
king  himself,  present.here  in  court,  in  his  own  person,  and  that  he  the  said  defen^ 
dant,  during  all  the  time  aforesaid,  hath  prosecuted  and  defended,  and  still  doth 
prosecute  and  defend,  divers  suits  and  pleas  in  the  same  court,  for  divers  liege 
[  *698  ]  subjects  of  our  said  lord  *the  king,  as  their  attorney ;  and  the  said  defendant  fur- 
ther saith,  that  he  and  all  other  the  attornies  of  (he  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  prosecuting  and  defending  suits  and  pleas  for  their 
clients  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  by  an 
ancient  and  laudable  custom  from  time  immemorial  used  and  approved  of  accord* 

(c)  The  plea  may  be  pleaded  with  a  profert  of  897. — Prac.  Rejr.  5.— Lil.  Ent.  S,  cites  Salk.  1. 1, 

the  writ  of  privirege,  and  then  it  cannot  bo  denied  S.    Ante,  vol.  i.  401. 

that  he  is  an  attorney,  ?  Sa)k.  545. — Skin.  582.—  (/)  Vide  the  preceding  note. 

Com.  Dig.  Abatement,  D.  6.  {g)  This  is  the  usual  form  of  aflidaTit.    As  to 

Qu^rt  if  the  pica  ought  not  to  traverse  the  de-  the  certainty  required,  tee  ante,  vol.  i.  402.— Ken* 

fondanlN  being  in  the  custody  of  the  marshal.  yon's  Rep.  864. — Say,  tSS.    An  affidavit  that  the 

{d)  This  conclusion  is  proper  in  this  case,  where  plea  is  true  will  not  suffice,  Stra.  705.— Ante,  vol. 

the  defendant  is  sued  out  of  his^wn  court,  and  it  i.  40S. 

will  suffice  when  ho  is  sued  as  a  common  person  (h)  As  to  the  title  of  the  Term,  and  when  an  im* 

in  his  own  court,  12  East,  544, 5 ;  as  to  the  con-  parlance  is  necessary,  see  ante,  805^  n.  ar.-^t 

dttsions  of  pleas  in  abatement  in  general,  soe  Tidd's  baund.  2,  n .  2. 

Prme.  9th  ed.  688. — Ante,  vol.  i.  899.  (»)  See  the  notes  to  the  former  precedent,  and 

{€)  See  a  general  form  of  affidavit,  1  Lil.  Eat.  see  9  East,  424.    How  privilege  is  Co  be  sUted 

1.    It  is  doubttul  whether  a  plea  of  privilege  by  an  in  C.  P.  see  1  Went.  67, 58.— 9  East,  424. 
attorney  need  be  verified  by  affidavit,  2  B.  &  P. 
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iogto  the  laws  and  custooia  of  this  realniv  and  the  liberties  and  privileges  of  the  '»▼><•*«*' 
said  courts  have  been  and  ought  to  be  in  all  personal  suits,  at  the  suit  of  any  aub* 
ject  of  our  said  lord  the  king,  impleaded  only  by  bill  exhibited  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  against  such  altornies  respee* 
tively,  as  being  present  in  the  same  court,  in  their  own  proper  persons,  and  not 
as  being  in  the  custody  of  the  marshal  of  the  Marsha Isea  of  our  said  lord  the 
king,  before  the  king  himselfXl^),  and  this  he  the  said  defendant  is  ready  to 
verify  ;  wherefore  because  he  the  said  defendant  is  not  impleaded  iii  this  action 
as  one  of  the  attornies  of  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  he  the  said  defendant  prays  judgment  whether  he  ought  to  be 
compelled  to  answer  the  said  bill(/},  &c. — [Jldd  affidavit  of  the  truth  of  iht 
p/eo,  aB  ante,  897.] 

[The  foUovfing  is  the  plea  in  Comerford  v.  Price,  DougL  312,  which  toa$  ^"J*J*'  ^ 
holden  sufficient  on  demurrer.'] — And  the  said  defendant  in  his  proper  person  ▼ti«ff«  by 
comes  and  defends  the  wrong  and  injury,  and  says  that  he  ought  not  to  be  com-  attorney  of 
polled  to  answer  the  said  original  writ  because  he  says  that  the  said  defendant  ^hod  by"^ 
now  is,  and  on  the  day  of  suing  out  the  said  original  writ,  and  long  before,  was  ori^nal^m). 
one  of  the  attornies  of  the  court  of  our  said  lord  the  king,  before  the  king  him- 
self, and  that  according  to  the  custom  of  the  said  court,  and  the  privileges  of 
MK-h  attornies,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary, 
Dsed  and  approved  of  in  the  same  court,  every  attorney  of  the  same  court  who 
is  sued  and  impleaded  in  the  same  court  of  our  said  lord  the  king,  before  the 
king  himself,  in  any  personal  action  at  the  suit  of  *any  subject  of  this  realm,  [  *699  ] 
during  the  time  of  hii  remaining  and  being  an  attorney  of  the  said  court,  onght 
to  be  sued  and  impleaded  in  the  said  court  as  a  privileged  person,  that  is  to 
say,  by  bill  filed  and  exhibited  in  the  same  court  against  such  attorney,  as  being 
present  in  the  same  court  in  his  own  proper  person,  and  that  no  attorney  of  the 
said  court  ought  nor  of  right  hath  at  any  time  during  all  the  said  time  whereof 
the  memory  of  man  is  not  to  the  contrary,  against  his  will,  been  compelled  to 
answer  any  person  in  any  personal  action  prosecuted  in  the  same  court  here  by 
original  writ  sued  out  against  him  at  the  suit  of  any  person.     And  the  said  de* 
fendant  in  fact  sailhi  that  be  is  impleaded  by  the  original  writ  aforesaid  against 
his  will,  and  against  the  custom  and  privileges  aforesaid.     And  this  he  is  ready 
to  verify,  wherefore  he  prays  judgment  of  the  original  writ  sued  out  in  this 
cause,  and  that  the  same  may  be  quashed  (»). — ^Jldd  affidavit  of  the  truth,  as 
ante,  897.]       « 


iki  ^mre  if  the  plea  oaf  bt  not  to  trmTerte  the  (»)  See  form,  Uii.  Ent.  6.    See  form  of  pica  «f 

deiciMl»m't  beiDi  in  Uie  cuitody  of  the  Marahal.  privilece  of  an  officer  of  ihe  Court  of  Chancery,  8 

f /)  Ae  to  the  condnBiop,  see  IS  £asi,  644,  M6 ;  T.  R.  SSI. 

aiid  ante,  897,  n.  iL  (»)  See  It  East,  M4 ;  tad  •ate,S87,n.  4. 
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Cov«rtui« 
of  the  plaioo 
tiffTp). 


Covert  ore 
of  the  do- 
leiicUnt(l). 


CD. 


In  tht  King*t  Btnch  (or,  Common  Fitat.) 

(o)  Tmii,  1  WUliwHi  4. 

ats.  >  And  the  said  defendant,  in  his  proper  person  (or,  **  btj  6.  H.  hu 
A.  B.  /  a/tomey/')  cornea  and  defends  the  wrong  and  injury,  when,  d&c.  and 
prays  judgment  of  the  said  bill  {or  if  by  original^  or  in  C.  P.  inHead  of  **  bill" 
$ay  *' writ")  of  the  said  plaintiff;  because  he  says  that  the  said  plaintiff,  be- 
fore and  at  the  tinne  of  the  commencement  of  this  8uit(9),  was  and  still  is  mar- 
ried to  one  £.  F.  then  and  yet  her  husband,  who  is  still  living,  to  wit,  at,  d&c. 
(vemfc)  aforesaid  ;  and  this  he  the  said  defendant  is  ready  to  verify,  wherefore 
because  the  said  £.  F.  is  not  named  in  the  said  bill  {or  if  by  original,  or  in  C. 
P.  say  "  writ")  of  the  said  plaintiff,  the  said  defendant  prays  judgment  of  the 
bill(r)  {or  if  by  original,  or  in  C,  P.  say  **  writ")  aforesaid,' and  that  the  same 
may  be  quashed,  &,c. — [Add  affidavit  ofihe  truth,  as  ante,  897.] 
In  the  King^s  Bench  (or,  Common  Pleas.) 


\      And 
)  wit,  C. 


(»)  Term,  1  mUiam  4. 


the  said  defendant  in  this  suit,  to 
F«  sued  by  the  name  of  C.  D.  in 


[  *900  ] 
aoiv- 

JOIVDBB. 

Ploa  in  ai- 
■ttmpnt, 
th&tthecon- 
tr&cU  were 
made  joiml  j 
with  another 
portoo  not 
joiBed(x). 


C.  F.  sued  by  the  name  of  C.  D. 

atd^ 
A.  B. 

her  own  proper  per8on(ti)  comes  and  prays  judgment  of  the  said  bill  (or  if  by 
original,  or  in  C.  P.  instead  of  the  word  **  bilP'  say  **  the  said  writ  and  decla- 
ration") of  the  said  plaintiff,  because  she  says,  that  at  the  time  of  the  exhibit- 
ing of  the  said  bill  (or  if  by  original,  or  in  C.  P.  say  **  of  the  issuing  of  the 
■aid  writ,")  of  the  said  plaintiff,  she  was  and  still  is  married  to  one  £.  F. 
who  is  still  living,  to  wit,  at,  d&c.  {venue)  aforesaid  ;  and  this  she  is  ready  to 
verify,  wherefore  because  the  said  £.  F.  is  not  named  in  the  bill  (or  if  by  or^ 
iginal,  or  in  0.  P.  My*' writ  and  declaration")  aforesaid,  she  prays  judgment 
of  the  said  bill(i0)  or  if  by  original,  or  in  C.  P.  say  "  writ  and  declarationy") 
and  that  the  same  may  be  quashed,  &c.(x). — [Jidd  affidavit  of  the  truth,  si- 
milar in  substance  to  the  form,  as  ante,  S97.] 

*ln  the  King^s  Bench  (or.  Common  Pleas,  or.  Exchequer.) 

{y)  Term,  1  miliam  4. 

ats.    I     And  the  said  defendant  by  £.  F.  his  attorney  (a),  comes  and  defendu 
A.  B.  )  the  wrong  and  injury,  when,  &c.  and  prays  judgment  (6)  of  the  said 


(0)  See  the  pecedents,  Aet.  Ent.  9.-3  Insu  CI. 
TO.  td.jnUa  darrein  CanHnuanee^  Thomp.  Eat. 
1.  At  to  the  title  of  the  Ternii  and  when  special 
inparlanco  is  necessary,  see  vol.  i.  S96,  S97.— Ante, 
896^  note  x.-^S  Saund.  S,  n.  2. 

(p)  See  the  precedents,  1  Went.  47. — Id.  Index, 
is.— Lil.  Ent.  ISS. 
(q)  See  Bac.  Ab.  Abatement,  G. 
<r)  See  note  h^  post.  900. 
(f )  As  to  the  utie  of  the  Term,  and  when  an  im- 

Krlance  is  necessary,  see  vol.  i.  896^  7,  and  ante, 
6w  note  X.— t  Saund.  2,  n.  2. 

(1)  See  forms,  6  M.  &  S. 220.— 2  Rich.  C.  P.  1 . 
LiL  Ent.  I.  As  to  coverture  of  defendant  after  the 
writ,  Bac.  Ab.  Abatement,  O.  Coverture  can  only 
be  pleaded  in  boTt  when  the  defendant  was  married 
at  the  time  when  the  supposed  contract  was  made. 
In  other  cases  it  must  be  pleaded  in  abaUinent,  see 
ST.R.6S1.  See  a  form,  poM,  907,  ofa  plea  in  bar 


of  coverture  as  to  part,  and  in%batement  as  to  re- 
sidue. Evidence  of  coverture.  Roscoe  on  Evi- 
dence, 194, 5. 

(u)  In  Lutw.  28,  coverture  was  pleaded  by  at- 
torney, but  this  is  incorrect.  See  2  Baund.  2q9  c. 
Lil.Ent.l.— 2  Rich.  C.P.I. 

(to)  See  note  A,  post,  900. 

(X)  The  conclusion  in  1  Lutw.  29,  is  differeDt4 

(Sf)  When  a  special  imparlance  is  necessary,  ••• 
vol.  i.  S76 ;  and  ante,  896,  note  x. — ^2  Saund.  2,  n.  2. 
2  M.  ft  S.  484. 

(x)  See  the  precedents.  1  Went.  Ind.,  and  vol.i. 
8, 32, 882 ;  and  see  Lil.  £nt  12 ;  and  a  precedent 
of  a  plea  of  aiM>ther  eiecuior  not  jaioea,  2  Rich. 
C.  P.2.— 1  Wentw.lS,66. 

(a)  May  be  by  attorney,  Lutw.  696. 

(6)  In  Moore,  80^  and  1  Lutw.  11,  it  is  said  that 
a  plea  in  abatement  on  account  of  natter  ddtore, 
Bhould  not  commeoce  with  a  prayer  of  judfrnaBt 
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•• 


biU(c),  (or  if  by  ortgmo/,  or  in  C.  P.  imiead  of  the  word  '^  bill"  9ay  "  writ  and  i*o'- 
d6c]anition,"}(d)  because  he  says  that  the  said  several  supposed  promises  and 
undertakings  in  the  said  declaration  mentioned,  if  any  such  were  made,  were, 
and  each  of  them  was,  made  by  the  said  defendant  jointly  with  one  £.  F.(c) 
who  is  still  Iiving(/),  to  wit,  at(g),  66c.  {tke  venue)  and  not  by  the  said  defen- 
dant alone  ;  and  this  he  the  said  defendant  is  ready  to  verify,  whereof  inasmuch 
as  the  said  E.  F.  is  not  named  in  the  said  bill  (or  if  by  original^  or  in  C.  P. 
say  ^  writ  and  declaration'')  together  with  the  said  defendant,  he  the  said  de- 
fendant prays  judgment  of  the  said  bill(&},  (or  if  by  original  or  in  C  P.  $ay 
writ  and  declaratioii"(t))  and  that  the  sume  may  be  quashed,  &c. — \^Md 
affidavit  oftitUh^  a»  anie^  897.] 

*/n  the  King's  Bench  (or,  Common  Pleas.)  [  *901  ] 

Term^  1  IVilliam  4. 

C  D.  and  another,  x 

nts.  \     And  the  said  defendants  by their  attorney.  Come  5L?!^f*li'co- 

A.  B.  and  another.  )  and  defend  the  wrong  and  injury,  when,  d&c.  and  crave  p^K^or  in 
oyer  of  the  said  writing  obligatory  aforesaid,  and  it  is  read  to  them  in  these  MrJS 
words,  to  wit,  {here  set  out  the  obligatory  part  of  the  bond.)  They  also  crave  ^*^* 
oyer  of  the  condition  of  the  said  supposed  writing  obligatory,  and  it  is  read  to  them 
in  these  words,  Whereas,  d&c.  (here  set  out  the  condition  of  the  bondfWUh  names 
of  witnesses  and  signatures^  ^e  verbatim),  which  being  read  and  heard,  the  same 
defendants  pray  judgment  of  the  writ  and  declaration  aforesaid  ;  {or  if  in  K,  B, 
by  billj  say  *«  of  the^said  bill,")  because  they  say,  that  at  the  said  time  of  the 
sealing  and  delivery  of  the  writing  obligatory  aforesaid,  whereon  the  said  plain- 
tifis  against  them  the  said  defendants  complain,  to  wit,  on  the  day  and  year  afore- 
said, above  mentioned,  at,  &c.  {venue)  the  said  £.  F.  in  the  writing  obligato- 
ry aforesaid  named,  did  likewise  seal  and  deliver  the  writing  obligatory  afore- 
said, as  the  act  and  deed  of  the  said  £•  F.  to  the  said  plaintiffs,  and  became 
firmly  bound  to  the  said  plaintifls  as  aforesaid,  jointly  with  the  said  defendants, 
by  the  same  writing  obligatory,  in  the  said  sum  of  [^100]  which  said  £.  F.  is 
yet  surviving  and  living,  to  wit,  at,  &c.  (rentie)  and  this  they  are  ready  to  verity ; 
wherefore,  inasmuch  as  the  said  £.  F*  is  not  named  defendant,  together  with 

Imt  oflAy  conduHe  with  it,  and  see  anle,  vol.  i.  400 ;  (f)  A  pica  in  abatement  of  nonjoinder  of  a  partj 

but  ibis  distinctioD  does  not  seem  attended  to  in  who  should  be  a  defendant,  must  aver  that  the 

Ldl.  Bnt.  a— Thorop.  Ent.  \.--%  Saund.  SOS.  party  omitted  is  still  living,  1  Saund.  S9l.  a,  n.  2, 

(e)  As  to  prayer,  judgment  of  the  bill  only,  and  d,  n.  4. 

not  of  the  bill  and  declaration,  see  2  M.  &  8.484,  {g\  No  venue  is  necessary,  2  Hen.  Bla.  161.— 

n.  (a).  7  T.  It.  243.    1  Saund.  8.(2).— 8  T.  H.  24S. 

{d)  When  the  plea  in  abatement  for  nonjoinder  {h\  Q^mre  if  not  bad,  if  pleaded  of  bill  and  dec- 
is  to  the  whole  of  the  action,  it  is  not  necessary  to  lanition,  2  M.  &  S.  484.  In  proceedings  by  bilL 
plead  in  abatement  both  of  the  declaration  and  praying  judcment  of  the  ^  writ  and  declaration" 
writ,  but  it  is  sufficient  to  plead  to  the  writ  or  bill  would  be  bad.  1  B.  &  A.  172.  As  to  coodusions  . 
only,  but  where  it  is  btended  to  plead  in  abatement  of  pleas  in  abatement,  see  ante,  vol.  i.  880.  Tidd's 
only  of  fart  of  the  wnt,  and  the  cause  of  abate-  Prac.9ih  edit.  888. 

stent  arises  from  ionu  of  the  eountt  of  the  tUcla-  («|  As  to  the  introduction  or  omission  of  the 

mlioii,  the  defendant  must  plead  in  abatement  of  word  ■*  declaration,"  vide  2  Saund.  209  d.— -Tidd^s 

both,  2  Saund.  210,  n.  c ;  and  the  precedent,  2  B.  Prac.Sth  edit.  688. 

&  P.  420.    See  also  2  M.  &  S.  484,  n.  (a).  {k)  See  1  Saund.  291  a.  n.  2.  b.  aa  to  the  form, 

(#)  The  plea  most  disclose  the  names  of  all  the  See  also  forms,  Lil.  EnL  2.-2  Rich.  Prac.  K.  B. 

eoBtractine  parties,  so  as  to  give  a  better  writ,  and  17. — Ast.  Ent.  7.— Lutw.  696.    See  a  form  in  cov- 

if  a  name  oe  omitted,  the  plaintiff  may  take  issue  enant,  LU.  Ent.  7 ;  and  2  Eicb.  Prac.  K.  B.  18. 

on  the  plea,  and  will  succeed  on  the  trial,  2  Bla.  That  defendant  must   plead  in  abatement  if  be 

Rep.  951.— 2  Marsh.  302. — 6  Taunt.  687,  S.  C.  wish  to  lake  advantage  of  the  non-joinder,  see  ante| 

Kenyon's  Rep.  364.  vol.  i.  33. 
Vol..  III.                                           3 
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VOlf- 
JOIlfDSA. 


MllNOMCJl. 


Miraomer 
of  defend- 
ant*8  Chrii* 
tiao  name  in 
K.B.(«i). 


the  said  defendants,  in  the  writ  and  declaration  aforesaid,  (or  if  in  K*  B*  6y 
6*7/,  *'  in  the  said  bill,")  the  same  defendants  pray  judgment  of  the  writ  and 
declaration  aforesaid,  {or  if  in  K.  B.  by  bill,  *'  of  the  said  bill,'')  and  that 
the  same  may  be  quashed,  &c. — [^dd  affidavit^  as  an/f,  897.] 


In  the  King's  Bench, 

G.  D.  sued  by  the  name  of  £.  D. 


(0  Term,  1  William  4. 


}b; 


ats.  \     And  C*  D.(n)  against  whom  the  said  A* 

A.  B.  j  B.  hath  exhibited  his  said  bill  by  the  name 

of  E.  D.  in  his  own  person (o),  comes  and  says  that  he  is  named  and  called (p) 
[  ^902  1  ^y  ^b®  *name  of  C.  D.  and  by  that  name  and  surname  hath  always  since  the 
time  of  his  nativity  hitherto  been  named  and  called  ;  without  this  that  he  the 
said  G.  D.  now  is,  or  at  the  time  of  exhibiting  the  said  bill  was,  or  ever  before 
had  been,  named  or  called  by  the  name  of  E.  D.Cg)  as  by  the  said  bill  is  suppos- 
ed, and  this  the  said  C.  D.  is  ready  to  verify,  wherefore  he  praysjudgment  of 
the  said  bill(r),  and  that  the  same  may  be  quashed,  6lc. 


Affidavit  «r 
tha  truth 
thartof(f). 


Thd  lika  in 
C.  P.(<). 


In  the  King's  Bench, 

/A.  B.  --•- -.---. plaintiff. 

Between  I  and 

'  G.  D.  sued  by  the  name  of  £•  D.  defendant. 

G.  D.  of,  &c. the  defendant  in  this  cause,  maketh  oath  and  saith»  that  the 

plea  hereunto  ann^ed  is  true  in  substance  and  fact. 
Sworn,  &rC. 

C.  D, 

Jft^&e  Common  Pleas^ 

Term,  1  fVilliam  4. 

C.  D.  sued  by  the  name  of  E.  D.  ^ 

ats.  >     And  C.  D.  against  whom  the  said  plain- 

A.  B.  )  tiff  hath  issued  his  said  writ,  and  declared 

thereon  by  the  name  of  E.  D.  in  his  own  person,  comes  and  says,  that  he  is 
named  and  called  G.  D.  and  by  that  name  and  surname  hath  always  since  the 
time  of  his  nativity  hitherto  been  named  and  culled  ;  without  this  that  the  said 
G.  D.  now  is,  or  ever  was,  naaied  or  called  by  the  name  of  £.  as  by  the  said 
writ  and  declaration  thereon  founded  is  supposed,  and  this  the  said  G.  D.  is 


(0  As  to  the  title  of  the  term,  see  ante,  895,  n. 
*.— 1  T.  R.  278 ;  and  7  T.  R.  447. 

(in)  See  the  precedents,  Lil.  Ent.  6. — Tidd's 
Fonnv,  182.^1  Wentw.  Index.— Willes,  668—2 
Taunt.  899.  In  this  plea  the  defendant  must  give 
bis  surname  as  waU  as  his  true  Christian  name, 
although  his  true  surname  is  used  in  the  declara- 
tion, 8  T.  R.  6I&.— 2  Saund.  ^  b — 6  Taunt. 
652,3. 

(ii>  The  niaa  must  not  becm  **  and  the  iaid  C. 
p.*  itc.  or  «  be  who  is  sued,**  5ic.  ante,  892,  note 
4r<*-5T.R.  487.— 2Saun.  209  b.— Luiw.  lO.r-5 
Taunt.  652.  As  to  the  necessity  for  the  turname 
M^g  civrn,  see  supra,  n.  r,  and  the  precedents, 
]|ast.  fint.  897, 108. 

(o)  It  ^pears  most  advisable  to  plead  misnomer 
im  fMTMm,  2  fiaimd.  209  b,  c^Sunuiiary  on  Plead- 
iB|r,fiO. 

(ji)  Berne  prtotdiBts  faj,  *fo«ned  and  kaowa," 


see  WiUes,  658 ;  but  the  old  Entries  say  "  named 
and  called,"  see  Thomp.  Ent.  1  Lutw.  lO.^^Rast. 
Ent.  297.— Lil.  Ent.  1,  which  seems  prererable. 
Some  old  precedents  state  that  the  defendant  was 
baptized,  &c.  Lil.  Ent.  6,  and  1  B.  &  P.  645  ;  but 
this  is  not  only  unnecessary,  (see  the  above  cases, 
and  Rep.  temp.  Hardw.  286—6  Mod.  116.)  but 
difficult  m  prooij  (1  Campb.  479)  and  consequeoily 
improper. 

(9)  A  mis-statement  of  this  name  would  fa«  fatal 
on  demurrer,  1  Chit.  Rep.  705,  n. 

(r)  See  ante,  900,  note  q. 

(a)  See  form  of  affidavit,  ante,  897.—  LII.  But.  1. 
4,  and  ante,  vol.  i.  402.  An  affidavit  that  the  plea 
"  is  a  true  plea,"  would  be  bad,  Stra.  705. 

(0  eee  forms,  I  Rich.  C.  P.  157.—  2  Id.  4.  At 
to  the  title  of  the  Term,  see  ante,  895,  d.  ar,  901,  n. 
k.  See  2  Saund.  200  b.— 1  B.  &  P.  647,  8,  9. 
Sae  tba  aotM  to  the  preeadiog  form. 
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♦ready  to  verity,  wherefore  he  prays  judgment  of  the  said  writ  and  declaratioo  «ttwo««». 
thereon  founded*  and  that  the  same  may  be  quashed,  &c. — [Add  affidavit  o» 
inpi*eceding  form,] 

In  the  King^a  BeHch, 

Term,  1  fVUliam  4. 

C.  D.  sued  by  the  name  of  C.  E.  ^  JfdrfMlt' 

ats.  >     And  G.  D.  against  whom  the  said  plain-  ant'btar- 

\  n&iiio  in  K» 

A.  B.  J  tiff  hath  exhibited  his  said  bill  by  the  n^me  B.  by  bill 

of  C.  E.  in  his  own  proper  person,  comes  and  says,  that  he  is  named  and  call-  ^^'' 
ed  by  the  name  of  C.  D.  and  by  the  said  surname  of  D.  hath  always  hitherto 
been  called  or  known ;  without  this  that  the  said  €•  D.  now  is,  or  ever  was, 
named  or  called,  or  known  by  the  surname  of  D.  as  by  the  said  bill  is  suppos* 
ed  ;  and  this  the  said  C.  D.  is  ready  to  verify,  wherefore  he  prays  judgment  of 
the  said  bill,  and  that  the  same  may  be  quashed,  d&c. 

in  the  King's  Bench. 

Term,  1  William  4. 

C.  D.  X 

Ats.  >      And  the  said  defendant   in  his  own  Mtmomer 

A.  B.  suing  by  the  name  of  A.  D.  ^  proper  person,  comes  and  defends  the  sarnie  in 
wrong  and  injury,  when,  d&c.  and  prays  judgment  of  the  said  bill,  because  he  ^w^)^^ 
says  that  the'said  A.  (his  Christian  name)  the  now  plaintiff,  now  is,  and  before 
and  at  the  time  of  exhibiting  the  bill  aforesaid,  was  called  and  known  by  the 
surname  of  B.  {his  real  name)  to  wit,  at,  &c.  (venue)  aforesaid,  without  this 
that  the  said  A.  (his  Christian  name)  the  now  plaintiff,  now  is,  or  before  or  at 
the  time  of  exhibiting  the  bill  aforesaid,  was  called  or  known  by  the  surname  of 

D.  {the  surname  by  which  the  plaintiff  has  sued)  as  in  and  by  the  said  bill  ia 
above  supposed,  and  this  he  the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment  of  the  said  bill,  and  that  the  same  may  be  quashed,  dtc« 


•# 


In  ihB  King^s  Bench. 

——(a?)  Term,  1  WilL  4.   aitothmi 
r  n  ACTfoir 

\/<  mJ*\  rciTDiira. 

ats.    >     And  the  said  defendant  by his  attorney,  comes  and  defends  ADother  to 

A.  B.  )  the  wrong  and  injury,  when,  &c.  *and  prays  judgment  of  the  said  ing°fiX^' 

same  cause, 

(u)  As  to  Uie  term,  8«e  ante,  901,  n.  fi  — Ssv  denU  nearly  similar  to  theaboire  in  1  Went.  8.—  l?  SlSi^V 

dw  pracadant,  I  Waniw.  I'tdez ;  of  Christian  and  1  Mod.  6.— Lil.  Ent.  2,  7, 11.    The  pre'^edents  of  L  ^04   J 

aurnama,  1  Wentw.   1.-— Rast.  Eat.  108,  t97.—  pleas  in  abatameot  of  another  action  depending, 

T%omp.  km.  !.<— Plead.  Assist.  492.— Lil.  Ent  1,  vary  in  pomt  of  form ;  sometimes  they  set  forth  ihe 

S.— '5  Taunt.  652,  653.  declaraiion  in  the  first  action,  but  others,  as  in  the 

(to)    See  the  precedent,  1   East,  64^.—- 1  Lil.  aboTe  precedent,  are  more  concise.    Precedents  of 

Bnl.  4.— 'It  is  necessary  to  plead  in  abatement,  2  the  first  descripiiun  are  in  3  Ld.  Rnym.  58.— ClifU 

B.atB.S4.— 4Moore,868,S.C.;  and  see  2  Taunt.  Ent.  2,  22.  1  Mod.  Ent.   10.— 2  Salk.  716.— 1 

309.  Went.  44,  62,64.-3  Wentw.  140;  and  in  scire 

(x)  As  to  the  title  of  the  Term,  and  when  a  spe-  /bcuw,  2  Lil.  Ent.  392.  Those  of  the  latter  de- 
dal imparlance  is  necossary, see  ante,  vol.  i.  396^  7 ;  scription*are  in  3  Ld.  Raym.  57.— Lutw.  83.— Lil. 
ante,  885,  n.  x,  and  1  Mod.  Ent.  6.              *  Ent.  7.— Mod.  Em.  6.— Clift.  Ent.  8.— 1  Wentw. 

(y)  This  plea  cannot  be  pleaded  in  bar,  5  B.  8t  8.— ^Il  is  said  that  when  the  writ  ia  general,  and 

A.  101.— Lutw.  ^.— e  Inst.  1. 56;  unless  in  a  pe-  does  not  express  the  cause  of  action,  the  i]4ea  in 

nal  aetion,  Sayer,  216.    As  to  these  pleas  in  gene*  abatement  must  show  that  the  plaintiff  declared 

ral,sae  Com.  Dig.  Abatement,  H.  24.—  Bac.  Abr.  in  ihe  former  suit,  because  otherwise  it  caanat  ba 

Abatement,  M.-*l  Campb.  60;   and  the  prece-  traversed  whether  ornot  it  were  for  the  same  cf  use 
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ANOTHER    bill(2),  because  he  says,  that  before  the  exhibiting  of  the  said  bill,  to  wit,  in  Mi- 

PEHDiNa.     chaelmas  Term  (a),  in  the year  of  the  reign  of  our  lord  the  now  kiflg,  {or 

in  the  Exchequer^  9ayy  **  in  his  said  Majesty's  Coart  of  Exchequer,  before  the 
barons  of  the  said  Exchequer  at  Westminster,")  in  the  court  of  our  said  lord  the 
king,  before  the  king  himself,  the  said  court  then  and  still  being  holden  at 
Westminster,  in  the.  county  of  Middlesex,  the  said  plaintifT  impleaded  the  said 
defendant,  and  exhibited  his  certain  bill  against  him,  in  a  plea  of  debt  on  de- 
mand of  and  upon  the  same  identical  writing  obligatory  (or,  if  in  assumpHi^  *'  in 
a  certain  plea  of  trespass  on  the  case,  upon  and  for  the  not  performing  of 
[  *905  1  ^^^  very  same  identical  ^promises  and  undertakings")  in  the  said  decla- 
ration in  this  present  suit  mentioned(6) ;  as  by  the  record  and  proceedings 
thereof  remaining  in  the  said  court  of  our  said  lord  the  king,]  before  the  king 
himself,  to  wit,  at  Westminster  aforesaid,  more  fully  appears.  And  the  said 
defendant  further  saith,  that  the  parties  in  this  and  the  said  former  suit  are 
the  same,  and  not  other  or  different  persons  ;  and  that  the  said  former  suit  so 
brought  and  prosecuted  against  the  said  defendant,  by  the  said  plaintiff  as  afore- 
said, is  still  depending  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himselfl[c),  and  this  the  said  defendant  is  ready  to  verify((2),  wherefore  he 
prays  judgment  of  the  said  bill(e),  in  this  suit,  and  that  the  same  may  be  quash- 
ed, 6i,c, 

of  action,  6  Co.  61  b.  and  Lil.  Prac.  Reg.  BE. —  pendon^  of  a  prior  aelion  by  the  bankrupt^  ii  was 

Bae.  Abr.  tit.  Abatement,  M,  but  this  reason  does  neld  bad.  Id. 

not  appear  satbfactory,  for  in  most  instances,  and  {z)  Sometimes  the  plea  commences  and  con- 
particularly  in  declarations,  in  ind^bitahu  (»-  clodes  with  a  prayer  of  judgment,  whether  the  de- 
tumpsU  the  declaration  is  so  general,  that  it  does  fendant  ought  lo  be  emimtlhd  to  anmoer  {jrc.  Lil. 
not  oonclttsively  show  that  the  two  actions  are  for  Ent.  6 ;  but  the  above  form  seems  most  correct, 
the  same  cause.  Bee  6  T.  R.  907.  S  Wentw.  142 ;  (a)  When  it  is  necessary  to  state  a  jparticuliu- 
and  by  the  plsintiff's  particulars  of  demand  in  the  day,  %  Lot.  141. — S  Burr.  14SS.  1  Bla.  Rep.  439. 
first  action  or  otherwise,  it  may  appear  what  was  .8.  C.  When  the  actions  were  both  commonced 
the  subject-matter  of  the  first  action,  though  the  in  the  same  Term,  then  show  when  the  first  was 
plaintiflr  may  not  have  declared,  and  it  is  now  set-  commenced. 

tied,  that  in  a  plea  in  bar  of  judgment  reeoveredf  (6)  As  to  this  concise  statement,  without  setting 
it  is  not  necessary  to  set  out  the  declaration  in  the  out  the  former  declaration,  see  ante,  90S,  4,  n.  y, 
former  cause.    1  Saund.  92,  note  2 ;  and  there-  (e)  As  to  this  averment,  see  Bac.  Abr.  Abate- 
fore  we  may  conclude  that  the  above  concise  form  menL  M.    Sed  fuare,  see  opinion,  1  Wentw.  8. 
willsuflice.    I^  however,  it  appears  from  the  plead-  (a)  It  shoidd  seem,  it  is  not  necessary  to  aver 
ings  that  the  action  pending  could  not  be  for  the  %proiU  patetper  recordupLor  to  plead  the  rec- 
samo  cause,  the  plea  would  be  bad,  4  B.  &  B.  920.  ord  of  another  court,  sub  pede  ngilt^  because  the 
7  D.  &  R.  400,  S.  C.    Therefore,  where  the  as-  plea  involves  a  matter  offset,  whether  both  actions 
signees  of  a  bankrupt  *  declared  on  promises,  to  are  for  the  same  cause  of  action,  see  1  Stra.  622. 
the   bankrupt,  and  also  on  promises  to  them-  (e)  See  ante,  901,  n. 
selves,  and  the  defendant  pleaded  generally  the 


' 
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.    COMMON  COMMENCEMENTS  AND  CONCLUSIONS. 

In  the  King's  Bench,  [or  ««  C.  P."  or  «*  Exchequer.''] 

C.  D.  ^  .  (/)  Term,  1  Will.  4.       ,.  eo«. 

ats.     >     And  the  said(g')  defendant  by  E.  F.  his  attorney(/^),  comes  and  de-  mencenietit 
A.  B.  )  fends  the  wrong  {or  in  trespass  or  ejectment,  instead  of  the  word  plea  when 
"  wrong,"  say  «*  force,**)  and  injury,  when,  6i,c.  and  says  that  the  said  plaintiff  •?«••*• 
ought  not  to  have  or  maintain  bis  aforesaid  action  thereof  against  the  said  de- 
rendant(t),*  because  he  says,  that,  d&c. — \_Here  state  the  subject-matter  of  the  AcUonon. 
defence^  after  lehich  conclude  either  to  the  country,  or  with  a  verification,  as  the 
plea  may  require,  as  in  the  foUovnng  forms.] 

in  the  K,  B.  (or  "  C.  P.'»  or  "  Exchequer.'') 

next  after  {I),  in 

C.  D.  X  Term,  1  fVill.  4. 

ats.    \     And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  *t'ii3r»*the* 
A.  B.  j  the  wrong  {or  in  trespass  or  ejectment,  instead  of  the  **  wrong,"  say  matter  of 
**  force,")  and  injury,  when,  d&c.  and  says,  that  the  said  plaintiff  ought  not/tfr-  JLe^r 
ther  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  defendant,  menT^^e 
because  he  says,  that,  &c.  actioii(*). 

And  for  a  further  plea  in  this  behalf,  the  said  defendant,  by  leave  {or  if  a  8.  Com- 
third  or  subsequent  plea,  say  •*  by  like  leave")  of  the  court  here,  for  this  pur-  S*'a*]S?^i 
pose  first  had  and  obtained,  accordinir  to  the  form  of  the  Statute  in  such  case  ^'  "ubee- 

.  ,  quentspe* 

made  and  provided  (m)  says  that  the  said  plaintiff  ought  not  *to  have  or  main-  ciaipiea. 
tain  bis  aforesaid  action  thereof  against  him,*  because  he  says,  that,  d&c.  l  *^^  J 

And  for  a  further  plea  in  his  behalf,  as  to  the  said  first  count  of  the  said  dec-  ij^^JJiJiJ^ 
laratioD,  [or  if  in  covenant,  **  as  to  the  said  supposed  breach  of  covenant  first  count  on 
above  assigned,"  or  if  in  trespass,  **  as  to  the  breaking  and  entering,  &c.''  treepaneii, 
emanerating  the  particular  trespasses  mentioned  in  the  declaration,  and  intended 
to  be  justified,]  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 
aforesaid  action  thereof  against  him,*  because  he  suys,  that,  &c. 

(/)  Usually  the  Term  of  which  the  pica  is  aiisen  since  the  commencement  of  the  action,  tliiti 

goaded,  see  toI.  i.  468.    As  to  the  title  of  thu  mode  of  pleading  must  bo  adopted.    4  East,  502. 

Tenn,  and  when  an  imparlance  is  necessary,  see  See  form,  post,  913,  &c. 

ante,  vol.  i.  375, 397. — Ante,  890.  (/)  The  plea  should  be  ciitilled  after  the  matter 

ig)  When  this  word  is  improper,  see  ante,  892,  of  defence  arose. 

hL  (m)  4  Anne,  c.  16.  s.  4. 5.    It  is  proper  to  men- 

[h)  An  infant,  or  feme  covert,  cannot  plead  by  tion  tne  Statute  in  the  introductory  part  of  the  plea 

aUomay,  ante,  893,  899.  as  above.    Andr.  108.— 1  Wils.  2l9.— Cowp.  500, 

(»)  This  is  technically  the  actio  non.  501.— 1  Hen.  Bla.  275,  S78.                                                 ' 

{k)  When  the  subject-matter  of  the  defence  has 


I 
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MTicTf  ijfs      lAf^*^  stating  ike  aubfect-^maUer  of  the  pUOf  if  it  b§  a  denial  of  an  aUtgation 

conchV'    in  tlu  declaration^  not  being  matter  of  record,  the  plea  shotM  conclude  to  the 

country^  at  follows :]     And  of  this  the  said  defendant  puts  himself  upon  the 

•urn  to  the    country,  &c. 
country. 

•;  ^{f"'        [If  the  defence  conaieie  of  an  allegation  of  new  matter^  it  should  in  general 

vtrifiea-       conclude  with  a  verification^  1  P.  W.  258,  thus :] — And  this  the  said  defend- 

ant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plaintifT  ought 

(or  if  matter  pending  the  suit  be  pleaded^  say  **  ought  further,'*^)  to  have  or 

roaintain  his  aforesaid  action  thereof  against  him,  &c. 


7.  Condit-        And  this  the  said  defendant  is  ready  to  verify  by  the  said  record,  wherefore 
^rifiSuOT    *»«  praya  judgment,  if  the  said  | 
^Mhe  re-     action  thereof  against  hiip,  dtc. 


verification    ^®  prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 


PLEA  IN  ABATEMENT  AS  TO  PART,  AND  IN  BAR  TO  THE 

REST. 

PJoamC.P-  In  the  King's  Bench,  (or  ••  C.  P."  or  "  Exchequer^) 
ofcoverturei   ^   ^  ®  ^ 

and  in  C.  D.  ^  Term,  1  William  4. 

to  pal-^  uid  ^^^'  i  ^^^  ^^^  ^^^^  defendant  in  her  own  person  comes  and  defends  the 
of  gen«nl  \,  B.  )  wrong  and  injury,  when,  d&c.  and  as  to  the  said  [first  and  second] 
Tortttre  in  counts  of  the  Said  declaration,  says  that  she  did  not  undertake  or  promise  in 
rost(ii).^  manner  and  form  as  the  said  plaintiff  hath  above  complained  against  her,  and 
of  this  she  puts  herself  upon  the  country,  Sac, 

And  for  a  further  plea  as  to  the  said  (first  and  second)  counts  of  the  said 
declaration,  the  said  defendant,  by  leave,  &c.  {as  ante,  906,  third  form)  because 
she  says,  that  she  the  said  defendant,  before  and  at  the  time  of  the  making  of 
the  said  several  supposed  promises  and  undertakings  in  the  said  [first  and  se* 
cond]  counts  mentioned,  and  before  and  at  the  time  the  said  supposed  causes 
of  action  therein  mentioned  did  accrue,  was  and  still  is  the  wife  of  T.  J.  who 
is  still  living,  to  wit,  at,  dtc.  (venue)  ;  and  this,  &c. — IConclude  with  a  verifi* 
cation,  as  ante,  907,  sixth  forrn^] 

And  as  to  so  much  and  such  part  of  the  said  bill,  [or  if  in  C.  P.  or  by  origi" 
nal,  instead  of  the  word  **bilP'  say  **  writ  and  declaration,"]  of  the  said  plain« 
tiff,  as  relates  to  the  said  several  supposed  promises  and  undertakings  in  the 
said  third  and  subsequent  counts  mentioned ;  and  as  to  those  counts  the  said 
defendant  prays  judgment  of  that  part  of  the  said  bill  [or  if  in  C,  P.  or  by 
original,  instead  oj  the  word  "  bill "  say  *^  writ  and  declaration,"]  which  relates 
to  the  said  last-mentioned  supposed  promises  and  undertakings,  and  of  the 
said  third  and  subsequent  counts,  and  that  they  may  be  respectively  quashed, 

(n)  Sm  anta,  toI.  i.  SM,  as  to  pUading  in  bar,  and  abatomont,  at  tamo  time. 
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/ 


because  she  sa/s,  (hat ,  at  the  time  of  the  exhibiting  the  said  bill  [or  if  in  C.  ^^^  >« 
P.  or  by  original^  say  <*  at  (he  time  of  the  issuing  of  the  said  writ«"]  of  the  luu^r* 
said  plaintiflTin  (his  behalf,  and  the  commencement  of  this  suit,  she  was  and 
still  is  married  to  the  said  T.  J.  who  is  still  living,  to  wit,  at,  6i,c,  (vcntie)  afore- 
said ;  and  this  she  is  ready  to  verify,  wherefore  because  (he  said  T.  J.  is  not 
named  in  the  said  bill  [or  if  in  C.  P.  or  by  original,  instead  of  the  toord  •*  bill*^ 
Bay  **  writ  and  declara(ion,"]  in  this  behalf,  she  prays  judgment  of  so  much  and 
such  part  of  the  said  bill  [or  if  in  C.  P.  or  by  original^  instead  of  the  word 
**  bill"  say  **  writ  and  declaradon,"]  as  relates  to  the  said  supposed  promises 
and  undertakings  in  the  said  third  and  subsequent  counts  mentioned.  And  also 
of  the  said  third  and  subsequent  counts,  and  that  the  same  may  iu  this  behalf 
be  quashed,  dtc. 


*IN  ASSUMPSIT.  [  *»08  J 


In  ths  K.  B.  (or  "  C.  P."  or  "  ExcheqtiwJ'^) 


«CSSBAI. 
IMITB,  Ite. 


C.  D.  \ Term,  1  Will  4.      Geneni  it- 

ats.    >      And  the  said  defendant  by his  attorney,  comes  and  defends  IS5^?t(or 

A.  B.  )  the  wrong  and  injury,  when,  d&c.  and  satth  that  he  did  not  undertake  or 
promise(p)  in  manner  and  form  as  the  said  p1ain(iff  hath  above  thereof  com- 
plained against  him,  and  of  (his  he  puts  himself  upon  the  country,  &c. 

C.  D.  &  others,  )  The  ttk«  hj 

ats.  \      And    (he  said  defendant  C.  D.  by his   attorney,  «!  defend- 

A.  B.  )  comes  and  defends  the  wrong  and  injury,  when,  &c.  and  ^^ 

saith  that  he,  together  with  the  said  £.  F.  {the  other  defendant  or  defendants) 
did  not  undertake  or  promise  in  manner  and  form  as  the  said   plaintiff  hath* 
above  thereof  complained  against  htm,  and  of  this  the  said  defendant,  the.said  C. 

D.  puts  himself  upon  the  country,  &c. 

C.  D.  exor.  6lc.  J  Th   Ilk   h 

ats.  >      And  (he  said  defendant  by  £•  F.  his  a(torney,  comes  and  an  exeenur 

A.  B.  )  defends  the  wrong  and  injury,  when,  d&c.  and  says,  that  the  2|^?Iy|** 

said  6.  H.  (r)  deceased,  in  his  life-time,  did  not  undertake  or  promise  (and  if 
there  be  promises  by  the  executor  laid  in  the  declaration^  say  **  nor  did  the  said 
defendant  undertake  or  promise,'')  in  manner  and  form  as  the  said  plaintiff  hath 

(o)  See  forms,  Morg.  217.— 1  Rich.  C.  P.  147 ;  guilty"  y/vaald  be  bad  on  demurrer,  Stra.  1022.*- 

aad  eee  ibrms  wbrre  two  of  several  defeD<lants  Cases  Temp.  Hardw.  173. 

plead  nea  auumpeiu    1  litl.  Eat.  106.— 2  Rich.  iq)  See  forms.  1  Rich.  C.  P.  147- 

C.  P.  18.  (r)  If  tbe  declaratioo  contain  counts  od  proml* 

(p)  The  ominion  of  the  words  "  or  promise,"  ses  by  the  executor  in  that  cfaaraetor,  tbo  |»ms  must 

woold  be  bad  oo  demurrer,  bat  tbe  plaintiff  cannot  also  deny  those  promises, 
ilf a  jndgmmit.    Sa4fcR.a2L    A  pleaof  «iio( 
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oeiveBAL  above  thereof  complained  againdt  the  said  defendant,  and  of  this  he  puts  himself 
upon  the  country,  &c. 

Plea  that  the  [FtVs/  pUa^  general  issue ;  and  the  commencement  of  the  second  plea  as  ante^ 
were^ade  ^^^«  third  form^  and  then  as  follows :]  Because  ihey  say  that  the  said  several 
bydefend-  supposed  promises  and  undertakings,  in  the  said  declaration  mentioned,  if  any 
with  one  of  *such  were  or  was  made,  were,  and  each  and  every  of  them  was  made  by  them 
i*)!^  ^  '  the  said  defendants,  together  with  the  said  A.  B.  one  of  the  said  plaintiffs  joint- 
[  *909  ]  ij,  and  not  by  them  the  said  defendants  separately,  from  and  without  the  said 

A.  B.  to  wit,  at«  &c.  (venue)  aforesaid,  and  this,  &c.-^[Coiic/tide  with  a  «ert/i- 

cation^  as  ante^  907,  sixth  form.] 

To  a  dec-  [First  pleay  non  assumpsit^  as  ante^  908  ;  second  plea^  <ictio  non^  as  anle^ 
a  guarantee  906,  fAtVd /orm.]— Because  he  says,  that  long  before  and  at  the  time  when  the 
sonfor^'^'^*  said  M.  O.  was  supposed  in  and  by  the  first  and  second  counts^ of  the  said  de- 
fooda'  ^be-  ^'^^^^®°  ^^  ^^^^  become  indebted  to  the  said  plaintiff,  and  from  thence  continu- 
came  guar-  ally  until  the  making  of  the  said  supposed  promises  and  undertakings  in  those 
feme  covert  counts  respectively  stated,  the  said  M.  O.  was  the  wife  of  one  L.  O.  which 
^^'*  said  L.  O.  at  the  time  of  the  accruing  of  the  said  supposed  debt  to  the  said 

plaintiff,  and  during  all  the  time  aforesaid,  was  the  husband  of  the  said  M.  O. 

and  in  full  life, to  wit,  at,  &c.  (venue)  aforesaid;  and  this,  &c. — [Conclude 

ioith  a  verificationy  as  ante^  907,  sixth  form,] 

Pleaconfea-  C  D,  \ 

of  action  in  ats.  >  And  the  said  defendant  by  ■  his  attorney,  comes  and  defends 
oMin^and  ^*  ^*  ^  ^^®  wrong  and  injury,  when,  &c.  and  as  to  the  said  [first  and  second] 
certain  dar    uhe  counts  confessed)  counts  of  the  said  declaration  mentioned,  confesses  the 

mage  there- 

by  auMain-  said  action  of  the  said  plaintiff  as  to  the  non-performance  of  the  said  supposed 
nertl  iaauT  promises  and  undertakings  in  those  counts  mentioned,  and  that  he  the  said 
to  the  reai*  plaintiff,  by  reason  of  the  non-performance  of  the  said  promises  and  undertak- 
ings in  those  counts  mentioned,  hath  sustained  damage  to  the  amount  of  — 
(insert  enough)^  over  and  above  bis  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  and  which  said  sum  of  -—  he  the  said  defendant  hath  always 
been  ready  and  willing,  and  still  is  ready  and  willing  to  pay  to  the  said  plain- 
tiff. And  the  said  defendant,  as  to  the  (third  and  subsequent)  counts  of  the 
said  declaration  mentioned,  says,  that  he  did  not  undertake  or  promise  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  in  those  counts  complained  against 
him,  and  of  this  he  puts  himself  upon  the  country,  dtc. — [^dd  any  other  plea  as 
usual  to  the  counts  not  confessed.] 

(«)  As  to  this  plea,  see  ante,  vol.  i.  28.  2  B.  &  court  would  not  allow  it.    6  Bingh.  197. 

P.  124, 6.-2  D.  &  R.  196.— 1  B.  &  C.  74,  S.  C.  (<)  This  may  be  pleaded   specially.    4  Bing. 

—In  Moffat  and  others  o.  Van  Milligen  and  othera,  470. 

Mich.  Term,  27  Geo.  S. — i  Chit.  Rep.  6S9,  a  plea  (u)  This  plea  may  be  advisable  in  cases  where 

in  abatement  to  the  same  effect  was  held  bad  on  the  clefendant  admits  a  cause  of  action  against  him, 

demurrer.    See  plea  by  an  executor,  that  testator  but  cannot  pay  money  into  court  as  istreqaently 

had  a  partner  who  survived  him.    6  East,  S61.  the  case.    By  the  above  miode  of  confession  it 

The  matter  of  the  above  plea  may  be  given  in  evi-  should  seem  the  exposes  of  a  writ  of  inquiry  or 

dence  under  the  general  issue,  aiid  in  a  late  case  in  trial,  upon  the  admitted  causes  of  action,  may  be 

the  oourt  of  C.  P.  where  the  defendant,  besides  the  avoided.    See  a  form  in  Case,  post,  1090,  and  a 

general  issue,  attempted  to  plead  a  plea  somewhat  form  to  a  new  assignment  in  tresspass,  post,  1287. 

similar  to  the  above,  though  more  complex,  that  S«*e  also  9  R.  &  Cres.  613. 
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[^Firsi  pUa^  non  oMSumpni^  a$  ante,  908 ;  ttcond  pUa^  tuiio  non^  at  an/e,  906,  'VilTum?' 
third  Jarm^  to  the  special  countM  on  the  coilateral  promises.] — Because  he  saith,  p*|J||*^^ 
that  the  several  supposed  promises  and  undertakings  in  the  said  [first  and  dedftration 
suond]  counts  respectively  mentioned,  were  special  promise.^,  and  each  of  them  utee^). 
was  a  special  pronii;fe  for  (he  debt  of  another  person,  to  wit,  the  said  A.  P.  and 
that  no  agreement  in  respect  of,  or  relating  to,  the  supposed  causes  of  action  in 
the  (first  and  second)  counts  of  the  said  declaration,  or  either  of  them,  nor  any 
memorandum,  or  note  thereof,  wherein  the  consideration  or  considerations  for 
the  said  special  promises,  or  either  of  them,  was  or  were  stated  or  shown,  was 
or  is  in  writing,  or  was  or  is  signed  by  the  said  defendant,  or  by  any  other  per- 
son, by  him  thereunto  lawfully  authorized,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided  ;  and  this,  &c. — [Conclude  with  a  verificationt 
as  antt^  907,  sixth  form.] 

[First  phOy  non  assumpsit^  as  ants^  908 ;  second  plea^  actio  non^  as  antst  906,      otvav. 
third  furm^  to  the  count  on  the  bilL]     Because  he  says,  that  before  the  making  ^^j^[^° 
of  the  said  bill  of  exchange  in  the  said  first  count  mentioned,  to  wif,  on  the  21st  tgauMt 
day  of  December,  A.  D.   1829,  (day  of  contract  or  about  it)  at,  &c.  {venue)  bill,  that  th« 
aforesaid,  it  was  corruptly  and  against  the  form  of  the  Statute  in  such  case  made  en'to  seem 
And  provided,  agreed  by  and  between  the  said  £.  F.  {the  acceptor)  and  one  6.  ^^*  peHbrm- 
H*  that  he  the  said  G.  H.  (here  state  the  usurious  agreement^  which^  in  the  case  urarioas 
for  tohich  this  plea  was  drawn  was  thus :)  should  lend  and  advance  to  the  said  (!l^ee7^ui0 
E.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  ^£750  in  manner  following,  5*^55*^JSSJ 
that  ia  to  say,  part  thereof,  to  wit,  £260  on  the  day  and  year  last  aforesaid,  >on(x). 
and  the  residue  thereof,  to  wit,  ^500  at  a  certain  time,  to  wit,  on  the  31st  day 
of  December  then  next,  and  that  he  the  said  G.  H.  should  forbear  and  give 
day  of  payment  of  the  sums  of  <£260  and  ;^500  from  the  times  of  lending  and 
advancing  the  same,  until  and  upon  a  certain  other  time,  to  wit,  the  10th  day  of 
April*  1830,  and  that  for  the  forbearing  and  giving  day  of  payment  of  the  said 
sums  of  J^250  and  ^600  as  aforesaid,  the  said  £.  F.  should  give  and  pay  to 
the  said  G.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  £250  of  like  lawful 
money,  and  that  for  securing  the  repayment  of  the  said  sums  of  £250  and 
;ff500,  so  to  be  lent  and  advanced  as  aforesaid,  together  with  the  said  further 
sum  of  jff260  on  the  said  10th  day  of  April  in  the  year  last  aforesaid,  the  said 
defendant  should  make  and  draw  and  indorse,  and  the  said  £•  F.  should  accept 
the  said  bill  of  exchange  in  the  said  [first]  count  mentioned,  and  that  the  said 
E.  F.  should  deliver  the  same  to  the  said  G.  H. ;  and  the  said  defendant  fur- 
ther saith,  that  in  pursuance  and  in  part- performance  of  the  said  corrupt  and 
unlawful  agreement,  the  said  defendant  afterwards,  to  wit,  on  the  said  21st  day 
of  December,  to  wit,  at,  d&c.  (venue)  aforesaid,  made  and  drew  and  indorsed, 

(t9)  Od  demurrer  this  plea  has  been  held  good.  a. general  plea  of  usury  being  bad  on  demurrer,  f 

1  Ifoo.  k.  P.  t94.-^  Bing.  470^  8.  C^— Seetorm,  M.  &  8.  377.    A  variance  between  the  aTennent 

1  Wila.  906/— See  4  B.  &  A.  696.  in  the  plea  and  the  evidence,  with  respect  to  the 

(x)  The  defence  of  usuiy  may  be  gives  in  evi-  usurious  contract,  would  be  fatal  to  such  plea,  1 

deoeo  ia  assumpsit  or  debt,  on  simple  contract,  un-  Saund.  296^  n.-^  T.  R.  6S8.— 1  Taunt.  611,  and 

ddr  the  general  issue,  1  Sua.  498.— Com.  Dig.  see  the  notes,  ante^  6U,  and  the  form  of  plea  in 

Plead,  t  G.  7.    1  Saond.  S96  b.  n.  but  it  may  be  debt  op  bond,  and  notes,  post,  96j5.    ^e  the  r»- 

fr9^mmty  advisable  to  plead  it.    When  pleaded  p1io4tion  to  the  ab^^  plea,  ante,  1146. 
ike  usoriouseontract  must  be  set  forth  particularly, 

TOL.   III.  4 


909  a 


PLEAS    IN    BAR. 


UStTRV. 


and  the  said  E.  F.  then  and  there  accepted  the  said  bill  of  exchange,  and  the 
said  E.  F.  then  and  there  delivered  the  said  bill  of  exchange  so  made,  and  in- 
dorsed, and  accepted  as  aforesaid,  to  the  said'  6.  H.  on  the  terms  aforesaid, 
and  that  in  further  pursuance  of  the  said  corrupt  and  unlawful  agreement,  the 
said  6.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
aforesaid,  did  lend  and  advance  to  the  said  E.  F.  the  sum  of  £'2b0y  part  of  the 
said  sum  of  ^750 ;  and  afterwards,  to  wit,  on  the  31st  day  of  December,  in 
the  year  1829  aforesaid,  at,  &c.  (venue)  aforesaid,  did  lend  and  advance  to  the 
said  £.  F.  the  said  further  sura  of  <£500 ;  and  the  said  defendant  further  saitht 
that  the  said  sum  of  J^2dO  so  agreed  to  be  given  and  paid  by  the  said  E.  F.  to 
the  said  6.  H.  for  such  loan  and  forbearance  as  aforesaid,  and  so  secured  as 
aforesaid,  exceeds  the  rate  of  £6  for  the  forbearing  of  «^100  for  a  year,  con- 
trary to  the  Statute  in  such  case  made  and  provided,  whereby  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  the  said  bill  of  exchange  was  and 
is  wholly  void ;  and  this,  &.c. — \^Conclude  toiih  a  verificationt  as  ante^  907, 
sixth  form,'] 


IHTASCV. 


Infancy  of     CD. 
defendant 


(y). 


COTER- 
TURK. 

Coyeiturn 
of  defend- 


ats.  >  And  the  said  defendant  by  £.  F.  his  attorney,  (or  if  the  defendant  be 
A.  B.  *  still  an  infant,  say,  by  **  G.  H.''  admitted  (2)  by  the  court  of  our  said 
lord  the  king,  before  the  king  himself,  {or  in  C  P.  **  by  the  justices  of  our  said 
lord  the  king  here,")  as  guard ian(a)  of  (he  said  defendant,  to  defend  for  the 
said  defendant,  who  is  an  infant  under  the  age  of  twenty-one  years,)  comes  and 
defends  the  wrong  and  injury,  when,  &c.  and  says  that  the  said  plaintiff  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he 
says,  that  he  the  said  defendant  at  the  time  of  making  of  the  said  several  sup- 
posed promises  and  undertakings  in  the  said  declaration  mentioned,  was  an  in- 
fant within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of years  (6),  to 

wit,  at,  d&c.  aforesaid (c) ;  and  this,  &c. — [Conclude  with  a  verification,  as  ante, 
907,  sixth  fornix] 


C.  D. 


ant(<i).  ats.      I      And  the  said  defendant  in  person(e)  con  es  and  defends  the  wrong 

.  B.   i 


[  ♦gio  ]  A, 


and  injury,  when,  &c.  and  says,  *that  the  soid  plaintiff  ought  not  to 


(y)  See  precedents,  1  Rich.  C.  P  153.  Plead. 
A.  460.— Lil.  Ent.  3, 107.  Infancy  may  be  given 
in  evidence  under  the  general  issue  in  asttumpsit. 
—1  B.  &  P.  481,  n.  a.— Ante,  vol.  i.  417.  But  it 
is  in  general  better  to  plead  it.  Ante,  vol.  i.  421. 
It  may  bo  pleaded  with  another  plea.  As  to 
proof  of,  see  S  Stark.  63.-4  Tai:nt.  466.— Ruscoe, 
Evidence,  196,  6,  7. 

i»)  This  should  be  8tated.~-2  Saund.  1 17  g.  n.  1. 

(a)  An  infant  mast  defend  by  guardian,  and  not 
hyproehein  amy,    2  Saund.  117  f,  n.  1. — Ante, 

ib)  The  precise  age  is  nol  here  material. 

(c)  The  venue  in  the  declaration,  but  the  omis- 
sion would  not  prejudice.  2  H.  Bla.  161. — 1 
Saund.  6  a. 


i^ 


(d)  Set*  form,  Mdrg.  249. — Coverture  may  io 
assumpsit,  and  indeed  in  debt,  bo  given  in  evid-  nco 
under  the  gcneial  isfue  ;  but  it  is  frcouently  advis- 
able to  plead  il.  12  Mod.  101.  When  the  de- 
t'ence  is  not  that  the  fem'^  vkas  married  at  the  lime 
the  contract  was  made,  but  merely  that  her  hus- 
band ougtit  to  be  joined  in  the  action,  the  coverture 
must  be  pleaded  in  abatement^  and  not  as  above 
in  bar,  ante,  899,  n.  See  a  form  of  plea  of  cover- 
ture in  abatement  as  to  pan,  and  in  bar  as  to  the 
residue,  ante,  907.— Eviaence  in  support  of,  Ros- 
coe  Evid.  194, 6.     1  Campb.  62.-2  Caropb.  118. 

(«)  If  the  defendant  be  still  married,  she  must 
plead  in  person  and  not  by  attorney,  ante,  899,  n. 
In  an  action  of  assumpsit  for  use  and  occupation  by 
Ihr  dcfondant*s   wife   before  marriage,  defendant 
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TURE. 


have  or  muiotaia  his  aforesaid  action  thereof  against  her»  because  she  says,  that      cover- 
she  the  said  defendant  before  and   at  the  time  of  making  of  the  said  several 
supposed  promises  and  undertakings  in  the  said  declaration  mentioned,  was 
and  still  is  the  wife  of  one  G.  D.,  to  wit,  at,  &c.  {venw)  aforesaid ;  and  this, 
6Lc,^{^CoHclude  with  a  verificalion,  us  ante,  907,  sixlhform,] 


▲LIEH   BR- 
SMV. 


[jiclio  non^  as  ante^  906,  first  Jorm,] — Because  he  says,  that  the  said  plain-  Plaintiff  an 
tiff  is  an  alien,  born  in  foreign  parts,  out  of  the  allegiance  of  our  lord  the  now  reddenT"'^ 
king,  and  within  the  allegiance(gp)  of  a  foreign  state,  to  wit,*  of,  d&c.  to  wit,  at,  ^^^if)- 
&.C.  (venw)   aforesaid,  and  not  made  a  subject  of  our  said  lord  the  king,  by 
naturalization,  denization,  or  otherwise ;  and  the  said  defendant  further  saith, 
that  long  before,  ond  at  the  time  of  the  making  of  the  said  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned,  the  persons  exercising  the 

powers  of  government  in  the  said  foreign  state  of aforesaid,  were  and 

still  are  at  war  with*  and  enemies  of  our  said  lord  the  king,  to  wit,  at,  &c. 
{venue)  aforesaid  ;  and  that  the  said  plaintiff  so  being  such  alien  born  as  afore- 
said, and  an  enemy  of  our  said  lord  the  king,  and  not  made  a  subject  of  our  said 
lord  the  king  by  naturalization,  denization,  or  otherwise,  entered  and  came  into 
this  kingdom,  ^and  still  remains  herein,  not  having  any  letters  of  safe  conduct  [  *911  1 
from  our  said  lord  the  king,  or  any  license  or  permission  of  our  said  lord  the 
king,  to  be,  reside,  or  remain  in  this  kingdom  ;  and  this,  &c. — [^Conclude  with 
a  verijicationt  as  ante,  907,  sixth  f6nn{\  )•] 

[Third  flta^  actio  non^  as  ante^  906,  third  form.] — Because  he  says,  that  the  Plaintiff 
said  plaintiff  is  an  alien,  born  in  foreign  parts,  out  of  the  allegiance  of  our  said  ^>sldenT'"^ 
lord  the  king,  and  within  the  allegiance  of  a  foreign  state,  to  wit,  in,  dLC.  afore-  abroad(A). 
•aid,  that  is'  to  say,  at,  &,c.  (venue)  aforesaid,  and  not  a  subject  of  our  lord  the 
king,  by  naturalization,  denization  or  otherwise  ;  and  the  said  defendant  fur- 
ther saith,  that  at  the  time  of  the  commencement  of  this  suit,  the  persons  exer- 
cising the  powers  of  government,  in,  &c.  aforesaid,  were  and  still  are  at  war 
with,  and  enemies  of  our  said  lord  the  king,  to  wit,  at,  &c.  {venue)  aforesaid  ; 
and  that  the  said  plaintiff  so  being  such  alien  born,  and  such  enemy  as  afore- 

cmnnoi  plead  sho  is  not  his  wife,  as  such  plea  would  Wentw.  Index. — As  the  courl  «vill  not  in  general 

amount  to  the  general  issue.    2  Chit.  Rep.  642.  allow  a  defendant  to  plead  alien  enemy  with  any 

(/)  The  court  of  C.  P.  will  not  permit  the  dc-  other  plea,  .[see  1  B.  &  P.  222.-2  B.  k  P.  72.— 

fendant  to  plead  double,  viz.  the  general  issue  ami  12  East,  20o. — 10  East,  826. — Ante,  vol.  i.  478,]  it 

alien  enemy,  1  B.  &  P.  222,  and  sec  Tidd^s  Prac.  may  be  advisable   to  itlcad  alien  enemy  in  abate- 

9th  edit.  655.    As  to  this  plea  and  the  replication,  ment,  and  when  the  plaintiff  was  not  an  enemy  at 

•oe  8  T.  R.  166.— Rast.  Eut.  252. — 4  Mod.  406. —  the  time  the  contract  was  made,  as  tlie  right  is  only 

4  East,  5(^.-8  Wcntw.  266. — Chit.  iun.  on  Con>  suspended,  llie  plea  must  be  in  abatement,  16  East, 

tracts,  60.— Slat.  43  Geo.  8.  c.  166.    This  dpfeiicc  260.— 3  Campb.  162. 

may  be  given  in  evidence  under  the  general  issue;  (g)  The  meaninf;  of  tliis  word,  see  Cobbett's 

but  if  the  disability  accrued  by  war  e^r  the  con-  State  Tri.  688.-7  Co.  2,  and  1   Bos.  &  Pul.  164, 

tract  was  made,  the  same  should  be  pleaded  spa-  &c. 

dally.    Ante,  vol.  i.  419.    Alien  enemy  may  be  {h)  See  the  notes  to  the  former  precedent,  and 

pleaded  in  abatement,  see  forms,  1  Wentw.  7, 42,  4  East,  622. — An  Englishman  livine  in  an  enemy'a 

61^ — IMm  £nt.  1. — ^Ast.  Ent.  11,  and  others,  1  country  cannot  sue,  3  BosJ  &  Pul.  118. 

(1)  This  plea  b  not  safficient:  for  it  is  not  enough  to  state  that  the  plaintiff  had  no  license  to  remain 
in  the  country,  but  it  must  be  averred  that  he  had  been  ordered  by  the  sovereign  to  leave  the  country, 
for  until  then  a  license  is  to  be  presumed,  10  Johns.  Rep.  70. 
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Al.IE.lt  XK- 


said,  at  the  time  of  the  commenceroent  of  (his  suit,  was  and  «till  is  resident 

and  living  out  of  this  kingdom,  and  within  the afon!said(  i ),  and  adhering 

to  the  said  enemies  of  our  lord  the  king,  &c.  ;  and  this,  6lc,— [Conclude  wiik 
verification^  as  ante,  907,  sixth  fortn,] 


BAVKmVPT- 
CT. 

Bankruptcy 
aod  certifi- 
cate of  de- 
fendant, un- 
der the  6 
Geo.  4.  c. 
1«.(»). 

[  *912  ] 


[j^c/tonon,  as  ante^  906^  first  fann.] — Because  he  says,  that  after  the  making 
of  the  said  several  supposed  promises  and  undertakings,  and  nccruing  of  the  said 
several  causes  of  ^action  in  the  said  declaration  mentioned,  if  any  such  were 
made  or  accrued  [and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in 
this  behalf,  (or  in  C.  P.  **  before  the  commencement  of  this  8uit,")](^),  to  wit, 

on  the day  of A.  D. ho  the  said  defendant  became  a  bank* 

rupt,  within  the  true  intent  and  meaning  of  the  Statute  then  in  force  concerning 
bankrupts,  to  wit,  at,  &c.  (venue)  aforesaid,  and  that  the  said  supposed  causes 
of  action  in  the  said  declaration  mentioned,  if  any  such  there  be,  and  each  of 
them,  did  accrue  to  the  said  plaintiff  before  the  said  defendant  so  became  a 
bankrupt  as  aforesaid(/),  to  wit,  at,  &c.  (venue)  aforesaid,  and  of  this  he  the 
said  defendant  puts  himself  upon  the  country,  &c.(m}. 


(»)  See  forms,  Lil.  Eot.  107.— 2  Rich.  C.  P.  64, 
■ee  a  form  in  debt,  Morg.  6S9,  and  tee  several 
other  forms,  post,  9IS  to  919.  bee  a  plea  of  de- 
fendant's discharge  under  Scotch  sequestration,  4 
D.  &  R.  658.  —See  a  plea  of  bankruptcy  in  Ire- 
land, 2  Hen.  Bla.  554,  in  America,  5  East,  124. 

This  defence  must  be  pleaded,  1  Camp.  363.— 
12  East,  664.  The  defendant  may  also  plead  the 
general  issue  and  any  other  plea. 

This  plea  is  given  by  the  6  Geo.  4.  c.  16.  s.  126, 
and  if  the  certincate  were  allowed  before  the  action 
was  commenced,  or  after  the  action,  but  before  plea, 

J>rovided  the  act  of  bankruiitcy  was  committed  be- 
bre  the  commenceroent  ot  the  action,  this  general 
form  will  suffice,  see  9  East,  82,  (which  seems  to 
qxialify  the  dictum  in  the  laiter  part  of  the  case  In 
6  East,  413,  and  in  2  Smith,  659.)— Ante,  vol.  i. 
569,  and  3  Wentw.  188  a^  b.  But  if  defendant  did 
not  become  bankrupt  until  after  action  brought,  or 
did  not  obtain  his  certificate  till  after  issue  joined, 
the  plea  should  be  special,  setting  out  the  proceed- 
ing!, and  showing  the  allowance  of  the  certificate 
by  the  Chancellor,  6  T.  R.  605,  607.  See  form, 
post,  913.  And  if  the  defendant  omit  to  plead  his 
oankruptc;^  and  certificate,  and  judsment  be  ob- 
tained azainst  him,  he  cannot  plead  nis  certificate 
to  an  action  on  such  judgment,  6  B.  &  C.  105. 

The  bankruptcy  of  the  pItUtUiff  may  be  given 
in  evidence  under  the  general  issue  in  aasumpsit,? 
T.  R.  396.— Bui.  Ni.  Pri.  153.-15  East,  622.-3 
Campb.  236.  If  it  be  pleaded  specially,  all  the  pro- 
ceedmgs  must  be  set  forth,  1  B.  &  r.  448.— See 

r>8t,  9 18.    See  the  forms,  7  East,  53.-8  T.  R.  140. 
Went.  308, 9. — 3  Went.  Index,  xvii.    In  assump- 
sit by  the  provisional  assignee,  the  fact  of  the  bank- 


rupt*8  estate  having  been  assigned  by  the  plaintiff 
to  new  aa^gnecs  between  the  time  of  issumg  the 
latitat  and  delivery  of  the  declaration,  must  be 
pleaded  specially,  4  B.  &  A.  345. 

Bankruptcy  cannot  be  pleaded  by  bail,  2  Bos.  4c 
Pul.  45.  When  defendant  cannot  plead  bankrupt- 
cy puit  darrein  ronCtnvance,  to  action  on  Mul 
bond  after  proceedings  having  been  stayed,  4  B.  & 

As  to  when  the  defendant  may  avail  himself  of 
his  bankruptcy  where  the  plaintiff  has  proved  his 
debt  under  the  commission,  and  for  form  of  plea 
statins  such  proo^  ^ee  5  B.  &  A.  95. — 1  B.  &  A. 
121  .—1  Rose,  B.  C.  98.-6  TaunL  649.— Post,  917. 
As  to  plea  under  6  Geo.  4.  c.  16 ;  see  post,  916. 

(Ar)  It  does  not  seem  necessary  to  insert  the 
words  within  the  brackets,  6  East,  418.-^  East, 
82.  The  6  Geo.  4.  c.  16.  s.  126,  does  not  seem  to 
require  such  allegation  in  the  plea,  and  it  is  in  ge* 
neral  better  omitted. 

(/)  This  allegation  is  necessary,  and  will  be  pro- 
per, though  the  cause  of  action  was  not  complete 
before  the  act  of  bankruptcy,  4  T.  R.  156.— 6  B.  & 
A.  17.  This  will  suffice  in  action  by  surety  against 
bankrupt,  though  the  payment  was  made  afterwards. 
5B.&  A.  17.— Post,  916. 

(m)  The  plea  is  to  conclude  to  the  country,  1  P. 
Wms.  258,  9.-10  Mod.  160, 247 ;  and  the  plaintiff 
cannot  reply  special! v,  2  M.  &  S.  549.-3  Campb. 
499,  n.  a.  S.  C— 1  fi.  &  A.  22,  alUtr  if  the  plea 
be  special.  In  K.  B.  the  plea  need  not  be  signed 
by  counsel,  6  T.  R.  496,  out  in  C.  P.  it  must  be 
signed  by  a  serjeant,  S  B.  &  P.  171.  It  must  be 
delivered.    2  B.  &  A.  392. 


(1)  It  is  altogether  imnecessary  to  aver  the  plaintiff^s  residence  in  the  enemy's  country,  for  the  fact 
of  nn  being  an  enemy, pannot  depend  upon  any  locality ;  but  it  is  sufficient  testate  that  be  is  an  enamr, 
or  adhering  to  the  enemy,  or  what  is  equivalent  thereto,  6  Binney,  241.  El  vide  10  Johnii.  Rep.  in, 
184. 


V 
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♦/»  iht  Kin^M  Bench,  (or  "  C.  P."  or  "  Exchequer.")  baiteeott. 


next  after  ,  in 

in)  Term,^  1  Will.  4. 


[Ffr»*  plea,  general  issue,  as  ante.  908  ;  second  plea,  common  plea  of  ^«wA>^^*j^™^*f^ 
ruptey.  as  ante.  911;  and  third  plea,  as  foltows :] — And  for  a  further  plea  in  ^J^U  where 
this  behalf,  the  said  defendant  by  leave  of  (he  court  here,  for  this  purpose  first  cate  wasob- 
bad  and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and  commence- 
provided,  sajs  that  the  said  plaintiff  ought  not  further(p)  to  have  or  maintain  |"^"^  of luit 
his  aforesaid  action  thereof  against  the  said  defendant,  because  he  says,  that 
the  said  defendant,  before  and  on,  &c.  [day  of  act  of  bankruptcy  or  about  it] 
and  from  thence  continually,  until  the  suing  out  the  commission  of  bankrupt 

hereioafler  mentioned,  was  a [state  what  trade  he  was]  dealer  and  chap-  tra/^."'^* 

man,  and  a  trader,  according  to  the  provisions  of  an  Act  passed  in  the  sixth 
year  of  the  reign  of  our  lato  lord  King  George  the  Fourth,  intituled,  ^*  An  Act 
to  amend  the  laws  relating  to  bankrupts ;"  and  during  all  that  time  did  use 
and  exercise  the  trade  of  a dealer  and  chapman,  and  was  a  trader  accord- 
ing to  the  provisions  of  the  said  Act,  to  wit,  at,  &c.  {venue)  aforesaid.     And 
the  said  defendant,  so  using  and  exercising  the  trade  of  a  —  and  so  being 
such  dealer  and  chapman,  and  a  trader  as  aforesQid,  according  to  the  provisions 
of  the  said  Act,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(renfie)  aforesaid,  became  and  was  indebted  to  one  A.  B.  [the  petitioning  ere-  PetiiioniBf 
ditor.]  a  subject  of  this  realm,  in  the  sum  of  <£lOO  and  upwards,  of  lawful  mo*  debu^ 
ney  of  Great  Britain,  for  a  true  and  just  debt,  due  and  owing  from  the  said  de- 
fendant to  the  said  A.  B,  [the  petitioning  creditor,] — And  the  said  defendant  be-  Act  <>f bank- 
ing so  indebted  as  aforesaid,  and  being  a  subject  of  this  realm,  and  so  using  and 
exercising  the  trade  and  business  of  a and  so  being  such  dealer  and  chap- 
man, and  a  trader,  according  to  the  provisions  of  the  said  Act,  afterwards,  to 
wit,  on  the  same  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid,  the  said 
debt,  to  the  said  A.  B.  being  then  and  there  due  and  unpaid  and  unsatisfied, 
became  and  was  a  bankrupt,  within  the  true  intent  and  meaning  of  the  said 
Statute,  then  and  still  in  force  concerning  bankrupts  made  and  provided ;  and  usuad(f ).^ 
that  thereupon  the  said  debt  to  the  said  A.  B.  still  continuing  then  and  there 
due  and  unpaid  and  unsatisfied,  afterwards,  to  wit,  on  the  [7th]  day  of  [Novem- 
ber,] A.  D.  [1830],  at,  &c.  {venue)  aforesaid,  a  certain  commission  of  bank- 
ruptcy, under  the  great  *seal  of  the  United  Kingdom  of  Great  Britain  and  Ire-  [  ^914  ] 
land(r),  bearing  date  at  Westminster,  a  certain  day  and  year  therein  mention- 
ed, to  wit,  the  same  day  and  year  last  aforesaid,  grounded  upon  the  said  Statute, 
upon  the  petition  of  the  said  A.  B.  was  duly  awarded  and  issued (s)  against  the 
said  defendant,  directed  to  certain  commissioners  therein  named,  to  wit,  [navM 
the  commissioners]  by  which  said  commission  our  lord  the  king  did  name,  as« 
sign,  appoint,  constitute  and  ordain  them  the  said  ■  his  special  com- 

{■)  Some  day  in  the  Term  after  the  certificate  East,  60t.-^  East,  82.— Ante,  906.    It  doei  not 

waa  allowed.  seem  necessary. 

(o)  See  the  notes  to  the  last  precedent,  and  the  {q)  Examine  with  the  conmission. 

fenn,7Wentw.  4H  •*^  post,»ie  to  919.    How  Ir)  See  1  Taunt.  71. 

to  reply  to  this,  see  3  Taunt.  237.  (s)  An  allegation  that  it  issued  out  of  the  Court 

(p)  As  to  this  allegation^  see  6  East,  413.^4  of  Chancery  would  be  ineoirect,  3  Camp.  58. 
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BANKRUPT-  nussioner&>,  ihereby  giving  full  power  and  authority  to  the  said four 

or  three  of  them,  to  proceed  accordiDg  to  the  said  Statute,  and  take  such  order 
and  direction  with  tjie  body  of  the  said  defendant,  such  bankrupt,  as  also  with 
all  his  lands,  tenements,  and  hereditaments,  both  within  this  realm  and  abroad, 
as  well  copy  or  customary-hold  as  freehold,  which  he  had  in  his  own  right  before 
he  became  bankrupt,  as  also  with  all  such  interest  in  any  such  lands,  ten- 
ements, and  hereditaments,  as  the  said  defendant,  such  bankrupt,  might  lawfully 
.  depart  with,  all  his  money,  fees,  offices,  annuities,  goods,  chattels,  wares,  mer- 

chandizes and  debts,  wheresoever  they  might  be  found  or  known,  and  to  make 

i  sale  thereof,  or  otherwise  order  the  same,  for  satisfaction  and  payment  of  the 

;  creditors  of  the  said  defendant,  such  bankrupt ;  and  to  do  and  execute  all  and 

every  thing  and  things  whatsoever,  towards  and  for  all  other  intents  and  pur- 

f  poses,  according  to  the  ordinance  and  provision  of  the  said  Statute,  thereby 

^  willing  and  commanding  the  said  commissioners,  four  or  three  of  them,  to  pro- 

ceed to  the  execution  and  accomplishment  of  that  his  commission,  according 
to  the  true  intent  and  meaning  of  the  said  Statute,  with  all  diligence  and  effect, 
as  in  and  by  the  said  commission,  relation  being  thereunto  had  will  more  fully 

i  Defendant     appear. — By  virtue  of  which  said  commission,  and  by  force  of  the  said  Statute 

UiS^upt.  concerning  bankrupts,  the  said,  [name  Ihe  cammiasionera  who  adjudged  the  dt» 
fendant  a  hankrufi]  the  major  part  of  the  said  commissioners  named  in  the 
said  commission,  having  severally  and  respectively  duly  taken  the  oath  prescrib- 
ed and  appointed  to  be  taken  by  commissioners  of  bankrupts,  according  to  the 
form  of  the  said  Statute,  and  having  then  and  there  entered  and  kept  a  memo- 
[  *916  ]  rial  thereof,  signed  by  them  ^respectively,  among  the  proceedings  in  the  said 
commission,  afterwards,  to  wit,  on  the  [10th]  day  of  [November,]  A.  D. 
[1830,]  at,  &c.  (venue)  aforesaid,  did,  in  due  form  of  law,  find  that  the  said  de- 
fendant, since  the  [1st]  day  of  [September,  1825,]  had  become /i  bankrupt, 
within  the  true  intent  and  meaning  of  the  said  Statute,  and  before  the  date  and 
issuing  forth  of  the  said  commission,  and  did  then  and  there  adjudge  him  to  be 
Notice  in  a  bankrupt  accordingly.  And  the  said  defendant  further  saith,  that  afterwards,  to 
sette.  wit,  on  'the  said  [10th]  day  of  November,  [1830],  aforesaid,  at,  &c.  {venue) 

;  aforesaid,  the  said,  [name  ihe  cotnmMstoners,]  the  major  part  of  the  said  commis- 

sioners authorized  by  the  said  commission,  pursuant  to  the  directions  of  the  said 
Act,  did  cause  due  notice  to  be  given  and  published  in  the  Loudon  Gazette,  of 

'  such  commission  being  issued,  and  of  the  said  defendant  having  been  so  ad- 

judged to  be  such  bankrupt  as  aforesaid,  of  the  times  and  place  of  three  sev- 
eral meetings  of  the  said  commissioners,  by  the  commission  authorized,  within 
forty-two  days  next  ai\cr  such  notice,  (the  last  of  which  meetings  was  appoint- 
ed to  be  held  on  the  forty-second  day),  to  wit,  on  the  days  and  times  and 

at  the  place  therein  mentioned,  that  is  to  say,  on  the day  of then 

instant,  on  the day  of then  next,  at of  the  clock  in  the  after- 
noon on  each  of  the  said  days,  and  on  the day  of then    next,  at  — 

o'clock  in  the  noun,  at   [the  Court  of  Commissioners  of  Bankrupt,  in 

Basinghall  Street,  in  the  city  of  London,]  at  which  three  meetings  the  said  de- 
fendant, the  bankrupt,  was  thereby  required  to  surrender  himself  to  the  said 
commissioners  named  in  the  said  commission,  or  the  major  part  of  them,  and 
to  make  a  full  discovery  and  disclosure  of  his  estate  and  effects  ;  and  at  the 


^       '^J 
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lust  routing  the  said  defendant,  the  bankrupt,  was  required  to  finish  his  exami-  bankrupt. 
nation.  And  the  said  defendant  further  saith,  that  the  several  meetings 
were  duly  appointed  for  bis  surrendering  himself,  and  making  a  full  disclosure 
and  discovery  of  his  estate  and  effects,  and  finishing  bis  examination  under  the 
said  commission,  according  to  the  form  of  the  said  Statute  in  that  case  made 
and  provided. — And  that  the  said  defendant  duly  surrendered  himself  to  the  S,t?e°iScl-!*' 
major  part  of  the  said  commissioners,  in  and  by  the  said  commission  named  and 
authorized,  and  duly  signed  and  subscribed  such  surrender,  and  submitted  him- 
self to  be  from  time  to  time  examined,  touching  the  disclosure  and  discovery 
of  his  estate  and  effects,  and  at  the  last  of  the  said  meetings,  to  wit,  on  the 

—  day  of  ,  A.  D. ,  until  which  day  the  last  of  the  said  meetings 

had  been  duly  adjourned,  at,  &c.  {v^tue)  aforesaid,  finished  his  examination  finishes  his 
upon  oath,  before  the  said  [name  the  major  part  of  the  commissioners]  the  ma-  JJJ"*"*" 
jor  part  of  the  said  commissioners,  [if  another  commissioner  be  then  present 
who  has  not  before  been  stated  to  have  taken  the  oath^  ^c.  insert  the  following 
averment: — ^the  said  G.  H.  having  then  duly  taken  the  oath  prescribed  and 
appointed  to  be  taken  by  commissioners  of  bankrupts,  according  to  the  form  of 
the  said  Statute,  and  having  also  entered  and  kept  a  memorial  signed  by  him.] 
And  the  said  defendant,  upon  such  his  examination,  then  and  there,  rnade  a  conformity. 
full  disclosure  and  discovery  of  his  estate  and  effects. — And  the  said  defend- 
ant farther  saith,  that  he  hath  always,  from  the  time  of  the  issuing  forth  the 
said  commission,  hitherto,  to  wit,  at,  &c.  (venue)  aforesaid,  in  all  things  conform- 
ed himself  to  the  said  Statute  concerning  bankrupts. — And  the  said  defend-  ^"J^gcato* 
ant  further  saith,  that  he  the  said  defendant  having  so  duly  surrendered,  and 
in  all  things  conformed  himself  to  the  said  Statute  at  the  time  of  the  issuing 
of  the  said  commission  in  force  concerning  bankrupts,  afterwards,  to  wit, 
on  the day  of A.  D.  ,  and  on  divers  other  days  and  times  af- 
terwards, and  before  the  day  of {the  day  of  alloioance)   at,  &c. 

(venve)  aforesaid,  three«fi(\hs(/)  in  number  and  value  of  the  creditors  of  the  said 
defendant,  so  being  such  bankrupt  as  aforesaid,  \vho  were  creditors  for  not  less 
than  [^20,]  and  who  had  duly  proved  their  debts  under  the  said  commission, 
signed  a  certificate  of  the  conformity  of  the  said  defendant,  such  bankrupt  as 
afoteeaid,  with  the  said  Statute,  at  the  time  of  the  issuing  of  the  said  commis- 
sion in  force  concerning  bankrupts,  and  such  thrce-fifths(()  of  the  said  creditors 
then  and  there  thereby  testified  their  consent  that  the  major  part  of  the  said 
commissioners  by  the  said  commission  authorized,  might  sign  and  seal  the  said 
certificate  as  hereafter  mentioned,  and  that  the  said  defendant,  such  bankrupt  as 
aforesaid,  should  have  such  allowance  and  benefit  as  are  given  to  bankrupts 
by  the  said  Statute,  and  should  be  discharged  from  his  debts  in  pursuance 
of  the  same  Act. — And   the  said  defendant  further   saith,   that  the  said  [the  Approha^ 

n,.,  .  /-L^j  tion  of  cer- 

major  part  of  the  commissioners,}  bemg  the  major  part  of  the  said  commis-  tificaie  by 
sioners,  authorized  by  the   said    commission,  aflerwards,  and   af)er  the  ^^-sh^q^"'^ 
piration  of  six  calendar  months    from  the  last  examination  as    aforesaid  of 
the  said  defendant,  as  such  bankrupt  as  aforesaid,  to  wit,  on  the  day  and  year 
last    aforesaid,  at,  &c.  (ventie)  aforesaid,  by  their  certain  certificate,  being 

(t)  Let  this  agree  with  the  fact,  see  the^statute. 
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•AHXKUPT-  the  said  certificate  signed  by  the  said  three-fifth8(«)  of  the  said  creditors  «« 
aforesaid,  ia  writing  under  their  hands  and  seals,  did  certify  to  the  theo 
Right  Honorable  the  [then]  Lord  High  Chancellor  of  Great  Britain,  amongst 
other  things,  that  the  said  defendant,  upon  bis  said  examination,  made  a  full 
disclosure  and  discovery  of  his  estate  and  efiects,  and  in  all  things  conformed 
himself  to  the  said  Act,  and  that  there  did  not  appear  to  them  any  reason  to 
doubt  the  fulness  of  such  discovery,  and  also  that  the  creditors  whose  naroea 
or  marks  were  subscribed  to  that  certificate  (being  the  certificate  signed  by  the 
said  three-fifths  of  the  said  creditors  as  aforesaid)  were  full  three-fifths  in  num- 
ber and  value  of  the  creditors  of  the  said  defendant,  such  bankrupt  as  aforesaid, 
who  had  proved  their  debts  under  the  said  commission  to  the  amount  of  ^20 
or  upwards,  and  that  it  did  appear  to  them  the  said  last-mentioned  commission- 
ers, by  due  proof  by  afiidavit  in  writing,  that  such  several  subscribing  creditors, 
or  some  person  by  them  respectively  and  duly  authorized  thereunto,  and  be- 
fore them  the  said  Iast*mentioned  commissioners  signing  thereof,  did  sign 
that  certificate,  and  testify  their  consent  to  them  the  said  commissioners  sign- 
ing the  same,  and  to  the  said  defendant,  such  bankrupt  as  aforesaid,  having 
such  allowance  and  benefit  as  by  the  said  Act  were  allowed  to  bankrupts,  to  the 
said  defendant,  such  bankrupt  as  aforesaid,  so  being  discharged  from  his  debts 
^luordT*  ^^  pursuance  of  the  same  Act  And  the  said  defendant  in  fact  further  saitb,  that 
Chancellor.  ^|e  ggi^j  certificate  having  been  so  signed  and  sealed  and  allowed  as  aforesaidt 
aAerwards,  and  before  the  pleading  of  this  plea,  to  wit,  on  the  [29th]  day  of 
[November,]  A.  D.  [1830]  aforesaid,  at,  &c.  {venue)  aforesaid,  was  in  due 
manner  laid  before  the  [then]  Lord  High  Chancellor  of  Great  Britain,  for  the 
allowing  and  confirming  the  same ;  and  the  said  defendant  then  and  there 
made  oath  in  writing  that  such  certificate  and  consent  of  the  creditors  were 
[  *916  1  obtained  without  fraud  ;  and  *such  certificate  was  thereupon  then  and  there  in 
due  form  of  law  allowed  and  confirmed  by  the  said  Lord  High  Chancellor,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided.— -And  the 
CaoM  of  said  defendant  further  saitb,  that  the  said  several  causes  of  action  in  the  said 
eraed  before  declaration  mentioned  accrued,  and  each  and  every  of  them  did  accrue  to  the 
'^■'^^P*^'  said  plaintiff  before  the  said  defendant  so  became  a  bankrupt  as  aforesaid,  to 
wit,  at,  &c.  (reriue)  aforesaid  ;  and  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment  if  the  said  plaintiff  ougU/tir<W(i0)  to  maintain 
his  aforesaid  action  thereof  against  the  said  defendant,  &c. 

Benkraptey  [FtVsf  plea^  general  issue  ;  second  p/ea,  bankruptcy  generally^  as  anie^  91 1 ; 
Geo.  4.  c.  ottd  third  plea^  of  bankruptcy  specially ^  as  ante^  913,  lo  the  end  of  tks  ailouMmcs 
^ibSfyrt  9f^^  certificate^  and  then  proceed  as  follows  :] — And  the  said  defendant  further 
the  jMuing   gaith,  that  before  the  issuing  the  said  commission  of  bankruptcy,  and  also  before 

01  toe  coDi— 

miMion  the  said  defendant  had  committed  any  act  of  bankruptcy,  the  said  plaintiflb  had 
uMpted  mn  become  and  were  liable  for  certain  debts  of  the  said  defendant,  upon  and  by  ret* 
daSoo'bni  ^^^  ^^  ^^  "^'^  several  bills  of  exchange  in  the  said  first  count  mentioned,  and 
drmwn  by  which  Said  several  bills  of  exchange  had  been  and  were  before  then  respectively 
and  tbet  a^  drawn  by  the  said  defendant,  and  accepted  by  the  said  plaintiff  for  the  accom- 

terwwdti 

■Bd  before 

dividend,  («)  Acoordiag  to  the  leete.  (10)  Thit  ie  Deeeetary,  6  T.  R.  S07. 
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modation  of  the  said  defeodaot,  and  bad  been  and  were  before  then  respectively  b^zykrupt- 
negotiated    by  the  said  defendant,  and  at  the  time  of  the  issuing  of  the  said  ^^ .  .\ 
eonnmisston  respectively  were  and  remained  in  the  hands  of  divers  persons,  be-  ^^<^  proved 
ing  respectively  creditors  of  the  said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid,  fondant's 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  any  dividend  had  ^d  that"**"' 
been  made  under  the  said  commission,  to  wit,  on,  &c.  [day  of  proof  of  debis  p'a>ntiff;ihe 
or  about  ii]  nt,  &c.  aforesaid,  the  said  several  debts  had  been  and  were  respec-  torwards 
tively  proved,  under  the  said  commission,  by  the  respective  holders  of  the  said  couJd?are 
several  bills  of  exchange,  being  creditors  of  the  said  defendant  as  aforesaid,  ^^^^l,?^ 
and  that  they  the  snid  p'aintiHs,  so  being  liable  as  aforesaid,  ^after  the  issuing  [  ^917  ] 
of  the  said  commission,  and  after  the  said  debts  had  been  respectively  proved 
as  aforesaid,  to  wit,  on,  &c.  at,  &.c.  paid  the  said  several  debts,  for  which  they 
were  so  liable  as  aforesaid,  to  the  respective  holders  of  the  said  several  bills  of 
exchange,  so  being  creditors  of  the  said  defendant  as  aforesaid.     And  the 
said  defendant  further  saith,  that  the  said  creditors  who  had  not  proved  their 
debts  under  the  said  commission,  could  and  yet  may  receive,  under  the  said 
commission,  a  dividend,  equally  in  proportion  to  their  respective  debts,  without 
disturbing  any  dividends  already  made  under  the  same  commission,  to  wit,  at, 
&c.  aforesaid ;  and  this,  &c. — [  Conclude  with  a  venficationf  as  antCf  907, 
sixth  form,] 

[Firsi  plea^  general  t'Mue,  ante  908  ;  second  p/ea,  of  bankruptcy  generally^  Bankruptcy 
911 ;  third  plea^  as  follows  :] — And  for  a  further  plea  in  this  behalf,  as  to  the  Geo.4.  c. 
sum  of  i£ — ,  parcel  of  the  said  several  sums  of  money  in  the  said  declaration  thai^aintlff 
meottoned,  the  said  defendant,  by  like  leave,  &c.  actio  non,  ^c.  (as  ante^  906),  J^me  debf 
because  be  saith,  that  after  the  making  of  the  said  several  promises  and  under-  undiv  a 
takings  in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £ — ,  parcel,  of  bankrupt- 
&c.  and  before  the  exhibiting  of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  &c.  afore-  defenciaiH^ 
said,  the  said  defendant  then  and  there  being  a  (warehouseman)  dealer  and  <^"^  ^^^^^^ 
chapman,  and  being  then  and  there  indebted  to  one  J.  S.  and  divers  other  per-  come  in  un- 
aons,  in  divers  large  sums  of  money,  became  and  was  a  bankrupt  within  the  true  mis8aon(y}. 
intent  and  meaning  of  the  Statute  in  force  concerning  bankrupts  ;  and  thereup- 
on afterwards,  to  wit,  on,  &.c.  at,  &c.  aforesaid,  a  certain  commission  of  bank- 
ruptcy, under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, hearing  date  at  Westminster  (he  same  day  and  year  last  aforesaid,  and 
grounded  *upon  the  said  Statute,  upon  the  petition  of  the  said  J.  S.  was  duly  [  *918  ] 
awarded  and  issued  against  the  said  defendant,  directed  to  certain  commission- 
era  therein  named,  to  wit,  G.  W.,  &c.  thereby  giving  full  power  and  authority 
to  the  said  commissioners,  any  four  or  three  of  them,  to  execute  the  said  com- 
mission, as  in  and  by  the  said  commission,  relation  being  thereunto  had,  will 

(»)  This  defence  may  bo  given  in  evidence  un-  &  A.  95.    It  should  seem  that  this  defence  may 

6tr  the  j^encral  plea  of  bankruptcy,  ante,  911.— 5  be  given  in  evidence  urder  the  general  plea,  ante, 

B.A  A.  14^12Ea%t,664;  andatlQlhisdefence,  911.    Andas  lo  this  defencc,see  1  Bar.&Ald. 

fee  id.  and  c  ases  thrre  ri(ed,  8  Taunt.  315.— 2  121  —1  Ro«o  B.  C.  83  —6  Taunt.  £49.-5  B.  & 

Moore,  S26.— 5  B.  &  A.  852.  A.  101.     Quart,  if  it  can  be  pleaded,  for  gmbU 

(y\  Thta  plea  was  framed  by  a  very  eminent  the  mere  proof  of  the  debt  und«r  the  comramsion 

P1e*d«r  at  the  bar.    Sed.  quare,  if  it  may  not  be  does  not  deBtroy  the  creditor  s  right  of  action  ;  and 

advisabt*  to  eet  forth  the  trading  peiiiioaing  crcd-  it  he  afterwards  proceed  at  aw,  the  bankrupt  fibould 

iior**  debt,  and  the  commission,  &c.  moro  fully,  cither  apply  to  the  Chancellor  to  expunge  the  debt, 

••  in  the  precedent,  ante,  91S.    See  form,  5  B.  or  to  the  court  to  stay  proceedingB. 
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BAKKmuPT-  more  fully  appear ;  by  virtue  of  which  said  commission,  and  Ly  force  of  th« 
said  Statute  concerning  bankrupts,  the  said  G.  \V.,  dtc.  being  the  major  part  of 
the  commissioners  named  in  the  said  commission,  aAerwards,  to  wit,  on,  &C9 
at,  Slc.  aforesaid,  did,  in  due  form  of  law,  find  that  the  said  defendant  had  be- 
come a  bankrupt  within  the  true  intent  and  meaning  of  the  Statute  in  force  con* 
corning  bankrupts,  before  the  date  and  issuing  forth  of  the  said  commission^ 
and  did  then  and  there  declare  and  adjudge  him  to  be  a  bankrupt  accordingly. 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  the  exhibiting 
of  the  bill  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid,  the  said  plaintiff  then 
and  there  being  a  creditor  of  the  said  defendant  for  the  said  sum  of  «£ —  parcel, 
&c.  under  and  by  virtue  of  the  said  several  promises  and  undertakings,  in  the 
said  declaration  mentioned,  proved  the  said  sum  of  £ —  parcel,  6lc,  under  the 
said  commission,  as  for  a  debt  due  from  the  said  defendant  to  the  said  plaintiff^ 
and  did  thereby  then  and  there  make  his  election  to  take  the  benefit  of  the  said 
commission,  with  respect  to  the  said  debt  so  proved  by  the  said  plaintiff  as 
aforesaid,  and  this  he  the  said  defendant  is  ready  to  verify ;  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof,  against  him,  &c. 

PlaiDtitf's         l^First  pUa^  general  t<me,  as  anie^  908 ;  second  plea^  actio  non  ulterius,  4r^. 

pMiding^  09  ante^  907.] — Because  he  says,  that  the  said  plaintiff,  before  and  on  the 

sttu(ar).        ^^y  ^^ [same  as  special  pita  of  banhniptcy  of  the  defendant^  from  the  slais* 

ment  of  his  trading,  antet  913,  to  the  finding  and  adjudging  the  plaintiff  to  be 

[  ^919  1  ^  bankrupt^  as  antc^  914,  and  then  proceed  as  *follotDs:] — And  the  said  defend- 
ant further  says,  that  aAerwards,  and  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff,  to  wit,  on  the day  of  ,  in  the  year  aforesaid,  the  said  plain- 

tiff remaining  and  continuing  a  bankrupt,  the  said  R.  J.  C,  W.  P.  G.,  and  W.  C* 
three  of  the  said  commissioners  named  in  the  said  commission,  by  certain  inden- 
tures then  and  there  made  between  the  said  R.  J.  C,  W.  P«  G.,  and  W.  C.  of 

the  one  part,  and  G.  M.  of ,  in  the  county  of ,  (gardener),  and  P.  E. 

of  street,  (wine  and  brandy-merchant),  of  the  other  part,  then  and  there 

being  creditors  of  the  said  plaintiff,  and  sealed  with  the  respective  seals  of  the 
said  R.  J.  C,  W.  P.  G.,  and  W.  C.  bargained,  sold,  assigned,  and  transfer- 
red to  the  said  G.  M.  and  P.  E.  amongst  other  things,  the  said  sum  of  money 
and  cause  of  action  in  the  said  declaration  mentioned,  upon  trust,  nevertheless, 
to  and  for  the  use  and  benefit  of  the  said  G.  M.  and  the  said  P.  E.  and  all 
other  the  creditors  of  the  said  plaintiff  who  then  had  demanded,  or  who  aOer- 
wards  should  in  due  time  cotre  in  and  demand  rf>lief  liy  virtue  of  the  said  com- 
mission, and  should  contribute  towards?  the  expense  of  the  ^^ame,  according  to  the 
limitations  of  the  aforesaid  Statute.  By  virtue  of  which  prfi'nii>ei>,  and  by  force 
of  the  Statute  in  that  ca^e  made  and  provided,  ihe  taid  G.  M.  and  P.  E.  then 
and  there  became  and  were  entitled  to  the  &aid  debti?,  «ums  of  money,  and 
causes  of  action,  in  the  said  declurution  cncitioned.     And  this  he  is  ready  to 


(x)  Though  Ihe  bankruptcy  of  ihe  pli  iniiff  mny  15  Eaut,  6£3 ;  and  it  nm»l  ha  10,  it  should  seem, 

be  flivco  in  evidence  in  aasunpaif,  under  the  gen-  if  the  tankivpttv  took  p!acf;  after  the  commence* 

aral  issue,  7  T.  R.  S96-*Bul.  Ni.  Pri.  US.— 3  ment  of  the  ruit.    AH  the  proceedincs  ebottkl  b« 

Carapb.  iSS.— 16  East^GSS,  yet  it  is  frequently  ad-  set  forth,  as  antC)  913. 
visable  to  plead  it  epocially,  see  Ibrm  7  Went.  414. 
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^enl/»  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or 
maiotain  his  aforesaid  action  thereof  against  him,  &c. 


BAirxBurr- 

CY. 


IRtOLTXir- 


[First  j>2ea,  non  asaumpaitn  as  anle^  908 ;  second  plea^  actio  non,  as  ante^  906,  insoWent  * 
third  form.] — Because  he  saith,  that  heretofore,  *to  wit,  on,  dec.  {date  of  order)  J^J^'^q  4^ 
to  wit,  at,  &c.  (venue)  by  a  certain  order  made  by  the  court  for  relief  of  insolv-  c.  67(a). 
ent  debtors  in  England,  held  nt  (the  place  where  court  held)  he  the  said  defend-  *•  ^ 

ant  then  being  an  insolvent  debtor  in  custody,  and  a  prisoner  in  the  [King's  Bench 
prison,  or  Fleet  prison,  or  gaol  of  £.,  according  to  the  fact,]  was  duly  discharge 
ed  according  to  a  certain  act  of  parliament,  made  and  passed  in  the  7th  year 
of  the  reign  of  his  late  Majesty  King  George  the  Fourth,  entitled,  **  An  act  to 
**  amend  and  consolidate  the  laws  for  the  relief  of  insolvent  debtors  in 
^England,"  [or^^ifthe  discharge  was  under  any  other  act,  state  it  accordingly] 
of  and  from  the  said  severnl  supposed  promises  and  undertakings,  and  causes 
of  action  (if  any)  and  each  and  every  of  them,  in  the  said  declaration  mention- 
ed ;  and  that  the  said  order  and  discharge  still  remains  in  full  force,  and  this, 
&c. — [Conclude  with  a  verification,  as  ante,  907,  sixth  form.] 

*[Firstplea,  general  issue;  second  plea,  actio  non,  as  an/f,  90B,  third  form*]  [  *^?^  ] 
— Because  he  sailh,  that  after  the  said  causes  of  action  in  the  said  declaration  discharge' 
mentioned  accrued,  and  also  before  the  making  of  the  said  promissory  note  i^^l^^^^ 
in  the  said  declaration  mentioned,  and  the  delivery  of  the  same  to  the  said  plain-  Debtor  s 
tiff,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  de-  4.  c.  67.(6). 
fendant,  (or  commencement  of  this  suit)  he  the  said  plaintiff  was  actually  a  pri- 
soner in  (he  custody  of  [the  marshal  of  the  Marshal.«ca  of  our  tord  the  nowking* 
according  to  the  fact,]  at  the  suit  of  one  E.  F.  and  others  bis  creditors,  within 
the  meaning  of  a  certain  act  made  at  the  parliament  of  our  lord  the  late  King 
George  the  Fourth,  holden  at  Westminster,  in  the  county  of  Middlesex,  in  the 
7th  year  of  his  reign  intituled,  "  An  act  to  amend  and  consolidate  the  laws  for 
"the  relief  of  insolvent  debtors  in  England,"  and  that  afterwards,  to  wit,  at  the 
[general  quarter  sessions  of  the  peace  of  our  lord  the  king,]  holden  at  [the  ses- 
sions-house in  Horsemonger-lane,  in  the  parish  of  St.  Mary,  Newington,in  and 
for  the  said  county  of  Surrey,  according  to  the  fact,]  the  said  plaintiff  did  sub- 
scribe his  petition  and  applied  to  be  discharged  and  exonerated  under  the 
said  Statute  as  an  insolvent  debtor  within  the  meaning  of  that  act;  and  the  uaid 
justices  did,  at  such  session,  adjudge  the  said  plaintiff  to  be  entitled  to  the  ben- 

(tf )  See  other  forms  of  pleas  of  insolvent  act?,  8  on  ifie  same  principles  that  a  plea  of  bankruptcy 

TauDt.  2S7.— 3  Weniw.  Index,  xix.— Id.   198.—  is  so  pleadable,  see  ante,  911.     See  8  Price,  607. 

Willcs,  19S.— Moff.  241,244,  246.— Lil.  Ent.  108.  —If  the  plaintiff  agrees  to  abandon  his  debt,  and 

— LeT.  Ent.  65.— See  a  plea  of  defendant's  dis-  rcouests  defendant  not  to  insert  it  m  his  schedule, 

charce  as  an  insolvent  in  Newfoundland,  under  49  defendant  may  give  it  in  evidence  under  the  gene- 

G.  S?c.  27,  8.  8.— 3  J.  B.  Moore,  62.3. 1  B.  &  B.  13,  ral  issue,  and  need  not  plead  it  specially.  3  J.  B. 

294.1^J.  B.Moore,  244.    The  7th  Geo.  4,  c.  67,  Moore,  234.    See  form  of  replication  to  the  above 

t.61,  gives  a  general  form  of  plea.    The  plea'must  plea,  post,  1149 ;  see  also  as  to  replication,  3 1  aunt, 

•how  iu  what  manner  the  defendant  was  discharg-  237.     ,     .      . ,  ,        ».     j-    l  r  .u 

ed,  unless  the  act  under  virhich  he  was  discharged        (6)  It  should  seem  that  the  discharge  of  the 

^es  a  general  form,  8  East,  48.— Willef,  TO.  plaintiff,  under  an  insolvent  act,  may  be  given  in 

U  most, «  seems,  be  so  pleaded  specially,  if  the  dis-  evidence  under  the  genera  issue,  3  C  amp. ^6.— 7 

eharge  was  after  issue  joined,  and  see  a  form  set-  T.  R.  396.    Bui.  Ni.  Pri.  153.— 16  Last,  622.    If, 

imit  forth  the  proce«lings  specially,  post,  1244,  see  however,  the  discharge  was  af\er  action  brought, 

S^ice,  607.— If  the  discharge  was  afler  acUon  but  it  should  be  oleadcdsj.scially,  selling  forth  ihe  pni- 

before    U5tte  joined,  then   U  mav,  it  seems,  be  cecdins!..     See  ihe  form,  post,  1244. 
pleaded  generally  in  further  bar  oi  the  action,  up- 
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X5B0LTE9- 

cy. 


efit  of  the  said  act,  and  did  order  the  said  [marshal  of  the  M arshalsea  of  our 
said  lord  the  king,]  (o  set  at  liberty  the  said  plaintiff;  and  the  said  defendant 
further  says,  that  by  force  of  the  said  Statute,  all  the  estate,  right,  title,  interest, 
and  trust  of  the  said  plaintiff,  of,  in,  and  unto  the  said  supposed  debts  and  caus- 
es of  action  in  the  said  declaration  mentioned,  and  all  the  real,  as  well  freehold 
and  copyhold  as  customary,  and  all  the  personal  estate,  debts,  and  effects  of  the 
said  plaintiff,  were  immediately  after  such  adjudication  thereby  vested  in  G.  H. 
esq.  then  being  clerk  of  the  peace  of  and  for  the  county  of  [Surrey,]  where  the 
said  plaintiff  was  discharged,  upon  the  trusts  and  for  the  purposes  in  the  said 
act  mentioned,  to  wit,  at,  &c.  {venue)  aforesaid ;  and  this,  6lc. — [^Conclude 
with  a  verification^  aa  anie^  907,  sixth  form.] 


[  *922  ]  *-''*  ^^«  King^a  Bench  (C  P.  or  Exchequer,) 


(c)  Term,  1   Will.  4. 


TEirn.B,  C.  D. 
&c. 
NoD'as- 
Rurop8i% 
except  as  to 
the  sum 
tendered 


Tender  of 
that  sum. 


ats.  >  And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends 
A.  B.  '  the  wrong  and  injury,  when,  &c.  and  as  to  all  the  said  several  supposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  except  as  to  the 
sum  of  £ — (e),  parcel  of  the  said  several  sums  of  money,  in  the  said  declara* 
tion  mentioned,  [or,  if  some  of  the  counts  are  denied  cUtogelher^  or  a  tender 
cannot  be  pleaded  thereto,  say,  *'  in  the  said  third,  fourth,  and  last  counts  men- 
tioned,"] says  that  he  did  not  undertake  or  promise  in  manner  and  form  as  the 
said  plaintiir  hath  above  thereof  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  &c.  And  as  to  the  said  sum  of  £ —  parcel  of  the 
said  several  sums  of  money  in  the  said  declaration,  [^or,  in  the  said  third,  fourth, 
and  last  counts,  according  to  the  counts  pleaded  to]  mentioned,  the  said  defen* 
dant  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  to  recover  any  more  or  greater  damages  than  the  said 
sum  of  £ —  parcel,  &Lc,{f)  in  this  behalf,  because  he  says,  that  after  the  mak- 
ing of  the  said  several  supposed  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  [or,  *^in  the  said   counts  mentioned,"]   as  to  the  said 

sum  of  £ —  parcel,  &c.  and  before  the  exhibiting  of  the  biiKg-)  of  the  said 
plaintiff  against  the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  original, 
"and  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.(/i)  at,  &c. 


(c)  This  may  bo  the  Term  of  which  Ihe  plea 
is  pleaded,  though  ^ubscqueni  to  the  declaration,  1 
Burr.  69.— 1  Hen.  B!a.  S69.  Dyer,  300.  See  al- 
so t  Saund.  2,  note  2.  However,  in  Tidd,  9lh  edit. 
46S,  it  is  laid  down,  that  to  avoid  the  inconsistency 
in  the  statement  of  an  imparlance  (by  which  it 
-would  appear  tJiat  the  defendant  wa?  not  at  all 
times  necessary  to  pay)  and  then  pleading  a  ten- 
dor,  that  though  the  plea  of  tender  may  be  pleaded 
afier  a  general  imparlance,  yet  it  should  be  enti- 
tled of  the  Fame  Term  as  the  declaration. 

(d)  See  forms,  PI.  A.  265,  269,  448,  452.  A 
defendant  cannot  plead  non-as«umpsit  to  the  vohole^ 
and  a  tender  as  topar^,  but  must  qualify  the  gen- 
eral issue,  and  his  other  pleas  as  above,  admitting 
the  liability  as  to  the  sum  teudercd,  4  T.  R.  194. 
See  observation  in  1  Campb.  184,  in  note.  No 
other  piea  can  be  pleaded  to  the  sum  alleged  to 
have  been  tendered,  S  Wils.  ^145.— 2  Bla.  Rep. 
723.    A  tender  always  adinits  the  cause  of  action, 


as  stated  in  the  declaration ;  it  only  goes  in  bar 
of  damages,  per  Biirroujjli,  J.  in  7  Taunt.  487,  and 
see  3  Taunt.  95.— Tidd's  Prac.  676.  As  to  what 
is  a  sufiicient  tender,  Fee  3  Chit.  Com.  Law,  1S6, 
Chit,  jun  Conir.  302  to  310—3  C.  &  P.  453.— 3 
Bingh.  304.  2  C  &  P.  77,  60.  Af  to  costs  on 
this  plea,  see  Tidd's  Prar.  9th  edit.  971. 

(e)  The  sum  tendered,  see  ante,  921,  n.  d. 
Proof  of  the  tender  of  a  larger  sum  supports  the 
allef^lion  of  the  tender  of  a  less.  R.  Walker 
Ford  8  MSS.  404.— 3  Star.  £vi.  1559. 

(/)  The  "&c."  is  sufficient  after  the  exception 
is  once  fully  slated. 

(g)  In  K.  B.  it  is  advisable  to  say,  *'  before  the 
exIiibiUng  of  the  bill,''  rather  than  "the  com* 
mencement  qf  the  sutf,"  in  order  to  compel  iho 

fiaintiff  in  some  cases  to  reply  a  latitat,  1  Wils. 
41 .    6eo  Sell.  Prac.  1st  edit.  vol.  ii.  Appendix,  G. 
as  to  the  term  \ante  exhibitiomm  biliaJ* 
(h)  The  precise  day  of  the  tender  is  not  is  gen* 
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aforesaid*  he  the  said  defendaDt  was  ready  and  willing,  and  (hen  and  there  ten-     nvoxm, 
dered  and  ofiered(t)  to  pay  to  the  said  plaiotiflTthe  said  sum  of  ^ —  parcel,  &c. 
to  receive  which  of  the  said  defendant  he  the  said  plaintiff  then  and  there  whol- 
ly refused  ;  and  the  said  defendant  in  fact  further  sailh,  that  he  the  said  defen* 
dant  *always(A;)  from  the  time  of  the  making  of  the  said  several  promisees  and  [  ^923  ] 

undertakings  in  the  said  declaration  mentioned,  [or,  **  in  the  said  counts 

mentioned,"]  as  to  the  said  sum  of  £ —  parcel,  &c.  hitherto,  at,  &c.  aforesaid, 
been  ready  to  pay,  and  still  is  there  ready  to  pay  to  the  said  plaintitf  the  said 
sum  of  £ —  parcel,  &c.  (and  he  now  brings  the  same  into  court  here  ready  to 
be  paid  to  the  said  plaintifi*  if  he  will  accept  the  same,)  [or,  if  the  money  has 
bten  alrettdy  paid  into  court ,  instead  of  the  words  betiveen  brackets^  the  form 
skatdd  be  thusy  '*  and  (he  said  defendant  avers  (hat  he  the  said  defendant  hath 
paid  the  said  sum  of  c£ —  into  the  court  of  our  said  lord  the  king  before  the  king 
himself,  in  this  action  so  depending  SiS  aforesaid,  ready  to  be  paid  to  (he  said 
plaintiff,  if  he  will  accept  the  same"]  and  this  he  the  said  defendant  is  ready  to 
verify,  wherefore  he  prays  judgment  if  the  said  plaintiflT  ought  to  have  or  main- 
tain his  aforesaid  action  against  him  to  recover  any  more  or  greater  damages 
thaathe  said  sum  oi  £ —  parcel,  &c.  in  this  behalf,  d&c.(/).  And  for  a  further  P'^*  *1"*" 
plea  in  this  behalf,  as  to  all  tho  said  several  supposed  promises  and  undertak-  sum  not  un- 

ings  in  the  said  declaration  mentioned,  {or^  ^*  in  the  said  counts  men-     ^^  ^^'' 

tioned,"]  except  as  to  the  said  sum  of  £ —  parcel,  &.c.  the  said  defendant  by 
leave  of  tKe  court  here  for  (his  purpose  first  had  and  obtained,  according  to  the 
Ibrm  of  (he  Statute  in  such  case  made  and  provided,  says,  that  (he  said  plain(iif 
ought  not  to  have  or  maintain  his  aforesaid  action  (hereof  against  him,  because 
he  says  (hat  the  said  plaintiff,  before  and  at  (he  time  of  exhibiting  (he  bill  of  (ho 
said  plaiutiff  against  the  said  defendant  in  this  behalf  [or,  if  in  C.  P.  or  by  ori- 
gintUy  **  before  and  at  (he  time  of  the  commencement  of  this  suit,"]  to  wit,  at, 
&c.  {venue)  aforesaid,  was,  and  from  (hence  hitherto  hath  been,  and  still  is,  in- 
debted to  the  said  defendant  in  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  of 
lawful  money  of  Great  Britain,  for,  &c.  [here  state  the  *  subject-matter  of  the  [  *924  ] 
set-off  as  post,  934,  938,  9,  and  then  proceed  as  folto^os  ;]  which  said  sum  of 
money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defendant  exceeds 
the  damages  sustained  by  the  said  plaintiff  by  reason  of  the  non-performance 
by  the  said  defendant  of  the  said  several  supposed  promises  and  undertakings 

ID  the  said  declaration  mentioned,  [or,  "  in  the  said counts  mentioned,"] 

except  as  to  the  said  sum  of  £ —  parcel,  d&c.  and  out  of  which  said  sum  of 
money  so  due  and  owir.g  from  the  said  plaintiff  to  the  said  defendant,  he  the 
said  defendant  is  ready  and  willing,  and  hereby  offers  to  set-off  and  allow  to  (ho 
said  plaintiff  the  full  amount  of  the  said  damages,  except  as  aforesaid,  accord- 
ing to  the  form  of  the  Statute  in  such  case  made  and  provided,  [if  money  has 

cnl  materia^  but  if  the  tender  were  after  the  first        (m)  See  form,  2  Rich.  C.  P.  25,26,  29.    A  plea 

day  of  lh«  Term,  aid  the  declaration  intituled  gen-  of  set-off"  is  here  given,  because  it  is  frequently 

erally,  the  defendant  should  compel  the  plainlifTto  pleaded  with  a  plea  of  lender,  in  which  case  il  va- 

eniiite  it  specially,  bcc  Tidd's  Prac.  9lh  edit.  46S,  ries  in  point  of  form  in  si.mc  trifling  respects,  from 

or  pieai  more  specialty.  the  usual  plea  of  set-ofl'.    A  naiiee  of  set-off  can- 

(i)  This  is  necessary,  2  Wils.  74.— 10  East,  101.  not  be  given  with  a  plea  of  lender.    The   sot-off 

(*)  This  is  neressary,  1  Saund.  3S,  note  2.— 1  must  be  pleaded  in  that  or  any  other  case  where 

Ld.  Raym.  264—8  East,  168.  another  plea  is  pleaded  besides  tho  general  istue» 


(I)  As  to  tho  conclusion,  see  2  Salic.  628.—!     see  Ry.&  Mo.  C.  N.P.413.— fi'«d»W«6Efp.60. 
Lord  Raym.  264.  8.  C— ^ViIVk,  IS. 
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Ttiri>Cii| 
fce. 


been  paid  into  court,  $tate  averment  to  that  effect^  ae  ante^  923.]  And  (hti  ho 
the  said  defendant  is  ready  to  verify*  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  hia  aforesaid  action  thereof  against  him,  ex- 
cept as  to  the  said  sum  of  ^ —  parcel,  &c. 


AccoBo  [Jictio  non^  as  ante,  906,  first  form^  to  the  asierisk.'] — Because  he  says,  that 
FAcTioir.    af^er  the  making  of  the  said  several  promises  and  undertakings  in  the  said  de- 

fathrfkction    claratton  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff 

bydeliTery    against  him  the  said  defendant  in  this  behalf  [or,  if  by  original,  or  in  C.  P. 

wia0(iijr  ••  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  at,  &c.  (oentte) 
aforesaid,  he  the  said  defendant  delivered  to  the  said  plaintiff  [one  pipe  of  wine,] 
of  great  value,  to  wit,  of  the  value  of  [«£lOO](o),  in  full  satisfaction  and  dis- 
charge of  the  said  several  promises  and  undertakings,  and  of  all  the  said  sums 
of  money  in  the  said  declaration  mentioned,  and  which  said  [pipe  of  wine]  he 
the  said  plaintiff  then  and  there  accepted  and  received(p)  of  and  from  the  said 

I  *d26  ]  ^defendant  in  full  satisfaction  and  discharge  of  the  said  several  promises  and 
undertakings,  and  of  all  the  sums  of  money  in  the  said  declaration  mention- 
ed{q).     And  this,  &c. — [Concliule  mth  a  verification,  as  ante,  907,  sixth  form.] 


Th«  like  of 
a  bond  giv- 
en in  satis- 
inctioo. 


[  *926  ] 
Aeeount 
•uud,  and 


[Actio  non,  as  ante,  906,  first  form,  to  the  asterisk,'] — Because  he  says,  that 
aAer  the  making  of  the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff, 
against  him  the  said  defendant  in  this  behalf,  [or,  if  by  origincU,  or  in  C.  P. 
"  before  the  commencement  of  this  suit,"]  to  wit,  on,  &c.  {date  of  bond)  at,  &c. 
{venue)  aforesaid,  he  the  said  defendant  made'and  seated,  and  as  his  act  and 
deed  delivered  to  the  said  plaintiff,  his  the  said  defendant's,  certain  writing  ob- 
ligatory, in  the  penal  sum  of  [i£lOOO,]  of  lawful  money  of  Great  Britain,  con- 
ditioned for  the  payment  of  [.£500,]  of  like  lawful  money,  and  interest  for  the 
same,  by  the  said  defendant,  to  the  said  plaintiff,  at  a  certain  time  therein  men- 
tioned, and  now  elapsed,  and  which  said  writing  obligatory  the  said  defendant 
then  and  there  delivered  to  the  said  plaintiff;  and  the  said  plaintiff  then  and  there 
accepted  and  received  the  same  of  and  from  the  said  defendant,  in  full  satis* 
faction  and  discharge  of  the  said  several  promises  and  undertakings  in  the  said 
declaration  mentioned,  and  of  all  damages  and  sums  of  money  thereupon  due 
endowing,  cr  accrued(r).  And  this,  &c. — [Conclude  with  a  verification,  as 
ante,  907,  sixth  form.] 

*[First  plea,  non-assumpsit,  as  ante,  908;  second  plea,  as  follows.] — And 


(n)  See  forms,  Morg.  £33.— PI.  A .  245.— Lil. 
Bnt.  106, 120,498.  An  to  accord  and  satisfaction 
in  general,  see  Bac.  Ab.  tit.  Accord  and  Satia' 
faction.  Com.  Di^.  iit.  Accord.  Accord  and  sa- 
tisfaction may  be  given  in  evidence  under  the  ge- 
neral issue.  1  Ld.  Raym.  566. — 12  Mod.  376,  S. 
C— 4  Esp.  181.  According  to  1  B.  &  C.  286.-2 
D.  &  R.  661,  S.  C.^— accord  and  satisfaction  can- 
not be  pleaded  as  a  sham  ploa,  but  according  to 
other  cases  in  3  D.  &  R.  231, 1  B.  &  Ores.  Sfi  S. 
C— IM.  &P.  338,itm8y. 

(o)  ^uare  if  not  better  that  the  statement  as  to 
the  value  be  omitted;  see  form  in  Stephen  on 
Pleading, 235,  where  it  is  omitted. 


ip)  This  is  a  material  allegation,  8  East,  256. 
—1  Slra.  573. 

iq)  If  there  be  several  counts  in  the  declaration, 
and  the  plea,  professing  to  answer  the  whole,  states 
that  the  goods,  &c.  were  delivered  and  accepted 
in  satisfaction  *^  of  the  cause  of  action"  it  would 
be  bad,  2  Chit.  Rep.  303.  If  a  writ  was  sued  out, 
and  the  accord  and  satisfaction  took  place  after  that 
time,  the  plea  should  aver  that  the  plaintiff  accent- 
ed the  thing  in  satisfaction  of  the  costs  and  oa- 
mages  sustained  by  the  non-performance  of  the 
promises.  5  B.  &  A.  886.— 1  D.  &  R.  546,  S.  C. 
and  see  form  in  trespass,  post,  1062. 

(r)  See  supra,  note  {t). 
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for  a  further  plea  in  this  behalf,  a«  to  the  sum  of  ^—   iiht  nun  for  which  the    accobd 
noU  was  given,)  parcel  of  the  said  several  suma  id  the  aaid  declaration  men-   factsoit. 
tioned,  the  said  defendant,  by  leave  of  the  court,  here  for  this  purpose  first  had  delivery  aod 
and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro*  of  defend- 
vided,  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  ^ry oom''" 
action  thereof  against  him,  because  he  says,  that  after  the  making  of  the  said  (')• 
promises  and  undertakings  in  the  said  declaration  mentioned,  and  before  the 
exhibiting  of  the  bill  of  the  said  plaintiff,  against  the  said  defendant  in  this  be- 
half [or,  if  in  C.  P.  or  hy  original^  "before  the  commencement  of  this  suit,"] 
to  wit,  on,  d&c.  {daie  of  note,)  at,  &c.  {venue)  aforesaid,  an  account  was  had 
and  stated,  by  and  between  the  said  plaintiff  and  the  said  defendant,  of  and 
concerning  the  said  several  sums  of  money  in  the  said  declaration  mentioned, 
and  upon  that  accounting  he  the  said  defendant  was  then  and  there  found 
in  arrear  and  indebted  to  (he  said  plaintiff,  in  the  said  sum  of  .^ — ^^  (the  amount 
ofths  Ro/e(/),)  for  which  said  sum  of  ^ —  he  the  said  defendant  then  and  there 
made  and  delivered  to  the  said  plaintiff,  his  certain  promissory  note  in  writing, 
bearing  date  ai  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 
last  aforesaid,  whereby  he  the  said  defendant  promised  to  pay  to  the  said 
plaintiff,  or  his  order,  [two]  months  after  the  date  thereof,  the  said  sum  of  ;^— 
wherein  ho  the  said  defendant  was  so  found  in  arrear  and  indebted  to  the  said 
plaintiff  as  aforesaid,  and  the  said  plaintiff  then  and  there  accepted  and  received 
the  said  note  for  and  on  account  of  the  said  sum  of  £ —  parcel  of  the  said  sums 
of  money  in  the  said  declaration  mentioned(l),  and  by  reason  thereof  he  the 
said  defendant  then  and  there  became  and  still  is  liable  to  pay  the  said  sum 
of  £ —  in  the  said  promissory  note  mentioned,  according  to  the  tenor  and 
effect  of  the  said  note.     And  this,  d&c. — [Conchde  vnth  a  verification^  a$  antef 
907,  sixth  form.l 

.  [Samt  as  in  the  last  preceding  form,  to  the  asterisk.] — For  Which  said  sum  ^^7*?  j*2iid- 
£ —  the  said  plaintiff  aAerwards,  to  wit,  on,  Slc.  (date  oj  bill,)  at,  d&c.  (venue)  antmeo«pt- 
aforesaid,  according  to  the  usage  and  custom  of  merchants,  made  his  certain  exdumgo 
bill  of  exchange  in  writing,  bearing  date  a  certain  day  and  year  *therein  men-  5f^5*periion 
tinned,  to  wit,  the  day  and  year  last  aforesaid,  and  thereby  then  and  there  re-  W)- 
quired  the  said  defendant  [two]  months  after  the  date  thereof,  to  pay  to  [E.  F.  L    ^^^  J 
or]  his  order,  the  sum  of  £ —  for  value  received,  which  said  bill  of  exchange 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 

(t)  See  form,  LU.  Ent.  ISl.    This  plea  is  sue*  struck  out,  unless  defeddant  would  consent  to  with- 

tainable,  5  T.  R.  613. — 10  Mod.  37.    Jice.    1  Ken.  draw  it  and  undertake  to  plead  issuably,  &c. 

Rep.  250,391.-*!  Burr.  9,  S.C.  c<m<ra,  but  in  that  {i)  In  general  the  payment  of  a  smaller  sum 

case  the  note  was  not  negotiable,  not  being  payable  cannot  be  pleaded  as  a  satisfaction  for  a  larger, 

to  order.    It  has.  been  generally  adopted  as  a  dila*  Therefore  the  plea  should  bo  pleaded  only  to  the 

tory  plea,  particularly  where  the  plaintiff  has  de-  amount  of  the  sum  m  the  note  or  bill,  as  in  the 

elared  only  on  the  common  cotmts,  and  a  note  or  aboye  form,  or  else  it  should  be  averred  that  the 

bill  has  been  given  but  not  paid  when  due,  so  as  to  defendant  was  not  indebted  to  plaintiff  in  more 

put  the  plaintiff  to  show  in  his  replication  that  the  than  that  sum  ;  see  2  B.  &  Ores.  477. 

note  was  not  paid,  &c. ;  and  see  such  replication,  (u)  See  form  and  law,  Wight w.  83.— Co.  Lit. 

post,  1156.    In  1  M.  &  P.  643,  the  court,  on  an  212  b.~5  T.  R.  613.    See  note  to  the  former  pre- 

affidavit  of  the  falsity  of  such  a  plea,  ordered  it  to  be  cedent. 

(1 )  As  to  the  necessity  of  this  allegation,  see  Bird  et  al.  v.  Caritat,  2  Johns.  Rep.  342*  Where  the 
note  has  been  cfelivered  to  a  third  person  for  the  plaintifi^  it  must  be  averred  that  he  was  the  agent  of 
thoplamtiff,<6ul. 
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A.CCOXO      {venue)  aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage  and 


AND 


tATHFAc*  custom  of  merchants,  and  the  Statute  in  auch  case  made  and  provided,  for  and 
on  account  of  the  said  sum  of  ^ —  parcel  of  the  said  several  sums  in  the  said 
declaration  mentioned  ;  and  by  reason  thereof,  and  according  to  the  said  usage 
and  custom  of  merchants,  he  the  said  defendant  then  and  there  became,  and 
was  and  still  is  liable  to  pay  to  the  said  [£.  F.]  or  his  order,  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  according  to  the  tenor  and  effect 
of  the  said  bill  of  exchange,  and  of  his  the  said  defendant's  said  acceptance 
thereof.  And  this,  dtc.*— [Con^/ucfe  with  a  verification^  as  ante,  907,  sixlh 
yjiJTn.] 


[' 


^  MEtrrf '        [Fir$i  plea^  non  asmmpsit^  as  ante,  908 ;  second  plea,  actio  non,  as  ante. 
Arbitrament  gQg^  third  Jorm*] — Because  he  says  that  after  the  making  of  the  said  several 
toK  promises  and  ^undertakings  in  the  said  declaration- mentioned,  and  before  the 

^^3  J  day  of  the  exhibiting  of  the  bill  of  the  said  plaintiflf,  against  the  said  defendant 
in  this  behalf,  [or,  if  in  C  P.  or  by  original,  ^'  before  the  commencement  of 
this  suit,"]  to  wit,  on, (a?)  &c.  {date  of  submission)  at,  dtc.  aforesaid,  the  said 
plaintiff  and  the  said  defendant  submitted  themselves  [^kere  slate  the  mode  of 
submission,  tthich  may  have  been  thus  :] — (that  is  to  say)  byiwo  mutual  bonds 
of  arbitration,  bearing  date  respectively,  to  %vit,  the  day  and  year  last  aforesaid, 
to  the  arbitration  of,  and  engaged  in  all  things  well  and  truly  to  stand  to,  obey, 
abide,  perform,  fulfil,  and  keep  the  award,  order,  arbitrament,  final  end  and  de- 
termination of  £.  F.  and  G.  H.  arbitrators,  indifferently  elected  and  named, 
as  well  on  the  part  and  behalf  of  the  said  plaintiff  as  of  the  said  defendant,  to 
arbitrate,  award,  order,  judge,  and  determine  of  and  concerning  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds, 
specialties,  judgments,  executions,  extents,  quarrels,  controversies,  trespasses, 
damages,  and  demands  whatsoever,  at  any  time  theretofore  had,  made,  moved, 
brought,  commenced,  sued,  prosecuted,  done,  suffered,  committed,  or  depend- 
ing by  and  between  the  said  parties,  or  either  6f  them,  so  as  the  said  award 
should  be  made  by  the  said  arbitrators,  under  their  hands,  and  ready  to  be  deliv- 
ered to  the  parties  in  difference,  or  such  of  them  as  should  desire  the  same  on 
fcuinMi!*)  ^^  before,  dtc.  then  next ;  which  time  for  making  the  said  award  was  after- 
wards, and  before  the  time  for  making  the  same  expired,  to  wit,  on,  &c»  (day 
•  of  first  enlargement)  at,  &c.  {venue)  aforesaid,  by  consent  of  the  said  plaintiff 
and  the  said  defendant,  enlarged  until,  &c.  then  next,  and  it  was  then  and  there 

(to)  As  to  this  plea  in  general,  see  Com.  Dig.  puis  darrein  continuance.    2  Esp.N.  P.  C.  504 ; 

Accord,  D.  Bac.  Ab.  Arbiirameni,  G.  Arbiiramenl  and  see  2  J.  B.  Moore,  SO. — S  Taunt.  146,  S.  C. 

and  award  may  be  given  in  evidence  under  the  In  covenant,  debt  on  bond,  or  ireipass,  it  should 

generalissue,  non  assumpsit;  but  it  is  frequently  be  pleaded  spo-ially.    Most  of  the  precedents  state 

advisable  to  plead  it,  in  order  to  compel  the  plain-  the  defendant's  performa'ice  of  ine  award;    but 

tiff  in  his  replication  to  (aUc  issue  on  some  partic-  this  is  unnecessary,  if,  as  is  usual,  the  parties  have 

ular  fart  of  the  pica,  and  thereby  admit  tiie  resi<-  mutual  remedies  agamst  each  other,  to  compel  the 

due,  see  the  form^*,  3  Wentw.  Index,  8. — Morj{.  porformance  of  the  matters  awarded,  but  it  is  ne- 

Prec.  235, 237,  608. — Lulw.  ^. — Ciifi.  Eni.  496.  cessary,  if  there  be  no  maiual  remedies,  to  com- 

— Kyd  on   Award?,  2d   edit.    465. — Watson    on  pel  such  performance.     1  Yuung  &  Jervis,  19. — 

Awards,  ]48.^Whero,  during  the  progress  of  a  Kyd,  390, 392.— 1  Lord  Ravm.  122, 1039  — Cnrth. 

cause,  an  award  had  been  made,  in  pursuance  cf  187.~Com.  Dig.  Accord,  D.  2.— Caldwell,  211.-— 

a  reference  of  the  cause,  but  notwithstanding  the  Watson.  149. 

e*'"ff  carried  the  cause  down    to   trial,  Lord  (x)  This  is  necessary,  see  Cro.  Eliz.  66. 

B  is  report«d  to  have  doubled  whether  he  (y)  These    arerments    of  enlargement    must 

raoeive  the  award  in  evidence^  or  wbether  agroe  with  the  ikct,  and  if  there  was  no  enlarge- 
the  defendant  should  not  have  pleaded  it  in  a  plea,    ment,  should,  of  course,  bo  omitted. 
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agreed  by  and  beti«re*n  the  said  plainlifiTand  the  said  defendant,  that  the  award  ^^2|J|[^" 
made  before  that  time  between  them  should  be  binding  and  conclusive  between 
them  ;  which  last-mentioned  time  for  making  the  said  award  was  aAerwards,  ^^^Qjf^L. 
and  before  the  said  enlarged  time  for  making  the  said  award  had  elapsed,  to  wit,  ^[z). 
on,  &c.  day  of  lati  enlargement)  at,  &.c.  {venue)  aforesaid,  by  consent  of  the 
said  pluintitr  and  the  said  defendant,  further  enl»rged  until,  d&c.  then  next,  and 
it  was  then  and  there  agreed,  between  the  said  plaintiff  and  (he  said  defendant, 
that  the  said  award  before  that  time  made  belween  them,  should  be  binding  and 
conclusive  between  them.  And  the  said  defendant  further  saith,  that  the  said 
arbitrators,  before  the  expiration  of  the  said  last-mentioned  time  limited  for 
making  their  award,  to  wit,  on,  Slc.  (date  of  award,)  at,  &.c.  (venue)  aforesaid, 
took  upon  themselves  the  burthen  of  the  said  arbitration,  and  having  duly  ex* 
amined  and  considered  the  subject-matters  in  dispute  between  the  said  plaintiff 
and  the  said  defendant,  they  the  said  arbitrators  did  make  their  award  in 
writing  under  their  hands,  of  and  concerning  the  premises,  and  of  and  concern* 
ing  the  said  promises  and  undertakings  in  the  said  declaration  mentioned,  and 
ready  to  be  delivered  to  the  said  parties  in  difference,  and  did  thereby  then  and 
there  award  that,  &c.  [here  set  forth  the  award]  as  by  the  said  award  bearing 
date,  6lc.  reference  being  thereunto  had,  will  more  fully  appear(«).  And  this, 
d&c.<*[Conciiide  toilh  a  vtrificalion^  as  ante,  907,  sixth  Jorm.] 


Ths  award* 


juDomrr 

K£COT« 


*[Jictio  non,  as  ante,  906,  first  foiin,  to  the  asterisk,] — Because  he  saith,  that      kbyd. 
be  the  said  plaintiff  heretofore,  to  wit,  in Term,  in  the year  of  the  r^ovTred  fai 

K«  B*t  C«  s  • 

(z)  As  to  the  avorment  of  performance  see  ante,  A  judgment  between  ihc  same  parties,  and  upon  Qgf/||\ 

9^  g  th>)  same  cause  of  action  is  conclusive,  and  if  the   p  ^qaq    l 

ta)  See  fonns,  1  Rich.  C.  P.  205.— 2  Rich.  C.  cause  of  action  is  ihc  same,  it  is  imnsaterial  that  L      ^^^  J 

P.  19,  20. Morg.  262,  S.— Lil.  Ent.  158;  see  a  the /orm  of  ad  ion  is  different.    Thus,  a  judgment 

feittt  of  judgment  recOTcred  by  defendant,  by  ver-  in  debt  is  a  bar  lo  an  action  of  assuinpsit  on  the 

diet  in  irespasK,  post,  1062 ;  a  form  of  judgment  same  contract.    4  Rep.  94  b.    8o  a  judgment  in 

recoTOred  in  an  inferior  court  in  Wales.— S  B.  &  trover  is  a  bar  to  an  action  of  assumpsit  for  tho 

Cres.  2S5 ;  a  form  of  judgment  recovered  at  St.  value  of  the  same  floods.    2  W.  Black.  827 ;  and 

Christopher's  abroad.    4  B.  &  Cres.  b25  ;  and  as  see  Com.  Dig.  Action,  K.  (3).    If  the  pariy  mis- 

td  thif  plea  in  general,  and  replication  thereto,  see  taha  hit  form  of  action,  and  fail  on  that  account, 

1  Saimd.  92,  n.  <he  judgment  therein  would  not  be  conclusive. 

A  judgrawit  recovered  may  be  ^ven  in  as^ump-  Cro.  Ehz.  668.-2  Sai«n.  47.-2  J.  B.  Moore,  167. 

sit,  under  tho    general   issue.    2  Stra.    733.— 1  —Roscoc,  Evidence,  80, 1. 

Sannd.  67.-2  Bing.  377.  Lord  Tenterden,  howev-  If  a  judgment  be  recovered  m  a  former  aetion  lor 

•r.  in  a  recent  case,  refused  to  admit  evidence  of  want  of  a  plca,&c.  it  will  be  considered  that  plain- 

a  iudement  recovered  under  the  general  issue,  and  tiff  brought  such  action,  and  recovered  for  all  th« 

eaveir  as  his  opinion  that  it  ought  to  have  been  causes  of  action  that  might  have  been  recovered  m 

pleaded  specially ;  and  see  his  opinion  also  in  2  B.  that  form  of  action,  «nd  which  he  knew  of  at  the 

It  A'd.  668.    At  all  events  it  is  be»t  to  plead  it  time  of  bringing  it.    S  B.  «  Cres.  236.    So  if  a 

apecially,  for  if  not,  the  judgment  will  not  operate  plainiifT,  havmg  several  causes  ot  action  against  a 

as  an  estoppel  against  the  plaintiff,  and  he  may  defendant,  on  the  trial  offers  evidence  on  ihom 

notwithstanding  bring  forward  evidence  as  to,  and  cases  and  fails,  he  cannot  »"ng  wioiher  action  lor 

prasant  to  tho  jury  the  subject-matter  of,  the  claim,  the  causes  on  which  he fai.ed.    2  Bingh.  582.    Uni 

ui  the  same  manner  as  ifno  previous  judgment  had  if  the  plaintiff  omitted  altogether  to  give  any  an- 

been  given,  although  indeed,  io  most  cases  tho  dence  as  to  them,  he  maybring  another  action  lor 

judgment  would  raise  a  fair  inference  that  the  jury  them.    6  T.  R.  607.— 4  T.  R.  146.    A  jiMlgment 

in  the  former  action  duly  considered  the  claim,  is  only  evidence  where  it  is  directly  upon  the  p«nt 

Bee  2  B.  &  Aid.  662.— 2  Bingh.  377— S  East,  in  question,  and  is  not  evidence  of  any  matter  which 

965  —2  Car.  &  P.  148.    Besides  this,  by  pleading  came  co'laierally  in  question,  nor  of  any  matter  in- 

the  "iudgment  specially,  defendant  is  driven  to  take  cidentaliy  cogniisble,  nor  of  any  ma"*"!;.**^' J^^g- 

iswie  on  a  single  point,  and  admit  or  deny  the  judg-  red  bv  argument  from  the  judgment.    SO  How.  St. 

ment,  or  deny  that  it  was  fur  the  same  causes  of  Tr.  583.— I  Salk.  280.                           ,.^,j.  .»,• 

action ;  and  see,  as  to  a  replication,  donyinjj  that  As  to  the  effect  of  a  judgment  as  'f  jy^' *ho 

the  raises  were  the  same,  3  B.  &  Cres.'  236.-6  parties  to  it,  and  priv.es  "^n V^^f*°«^'T» ^^  *  ®^ 

T.  R.  607.-2  Bla.  Rep.  827.— 4  T.  R.  146-2  Evid.  tit.  «/tt</ffm«it."-l  PhU.  Evid.SOS.— Bote, 

Bingh.  377,  and  a  form  of  replication,  post,  1169 ;  Evid.  79,  60.                  j     .^  «.  .  .u.«.  «ir«  f«r 

and  form  of  new  assignment,  post,  1213.  ^  When  this  plea  is  adop  ed  "  »  •^«»  Pi^Jj^^ 

In  pleading  a  foreign  judgment,  defendant  mtist  delay,  the  judgment  ,s  usually  staed  to  hai^^ 

sbow  It  was  SoncU^TO.    4  B.  &  Cres.  626.  recovered  m  a  dtfftrtnt  court  to  that  in  wbic^  \Ja» 
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jvdomcwt;  reiflTQ  of  our  said  lord  the  king,  in  the  court(&)  of  our  said  lord  (he  king,  [be* 

sD.       fore  the  king  himself,  the  eame  court  then  and  stili  being  holden  at  Weatminater* 

in  the  county  of  Middlesex,]  [or,  if  iht  plea  be  of  a  judgment  recovered  in  the 

Common  Pleas^  $ay  "  before  Sir  N C T Knight,  and  his  com- 

panions,  his  Majesty's  Justices  of  the  Bench  at  Westminster,  in  the  county  of 
Middlesex  ;"  or,  if  in  the  Exckequer^  say  **  before  the  Barons  of  his  Majesty's 
court  of  Exchequer  at  Westminster,  in  the  county  of  Middlesex,'' (c)]  implead- 
ed  the  said  defendant  in  a  certain  plea  of  trespass  on  the  case  on  promises  to 
the  damage  of  the  said  plaintifr(d)  of  £ —  for  (he  not  performing  the  very  same 
identical  promises  and  undertakings,  and  each  and  every  of  them  in  the  said 
declaration  mentioned  ;  and  such  proceedings(<)  were  thereupon  had  in  the  said 

court  in  that  plea,  that  afterwards,  to  wit,  in  that  same Term,  the  said 

plaintiff,  by  the  consideration  and  judgment  of  (he  said  court  recovered  in  the 
said  plea  against  the  said  defendant,  £ —  for  his  damages  which  he  had  sus- 
tained, as  well  on  occasion  of  (he  not  performing  the  same  identical  promises 

[  ^980  ]  and  undertakings,  in  the  said  declaration  ^mentioned,  as  for  his  costs  and 
charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant 
was  convicted  ;  as  by  the  record  and  proceedings  thereof,  still  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  hlmself(/),  [or,  tf  in  C. 
P.  "  of  (he  Bench  aforesaid,"  or,  in  the  Exchequer^  ^*  of  the  Exchequer  afore- 
said,"] at  Westminster  aforesaid,  more  fully  and  at  large  appears (g*):  which 
said  judgment  still  remains  in  full  force  and  effect,  not  in  the  least  reversed, 
satisfied,  or  made  void(A).  And  this,  &c. — [Conclude  with  a  verification  by 
the  ruord^  as  antCf  907,  eeventh  form]{\). 

Plea  of  [Actio  non,  as  antCf  904^  third  form.] — Because  he  says,  (bat  here(ofore,  to 

retStiUn     wit,  in Term,  in  the  year  of  our  Lord the  said  piaintifT  impleaded 

Son  fi>r^«  the  said  defendant  in  the  court  of  our  said  lord  (he  king  of  (he  bench,  [eee 
nma  cauie  ante^  929,  if  in  K.  B.  or  Exchequer]  for  (be  non -performance  of  the  same 
identical  promises  and  undertakings  in  (he  said  declaration  mentioned,  and  such 
proceedings  were  (hereupon  had  in  that  court,  that  afterwards,  to  wi(,  in  the 
said  last-mentioned  Term,  the  said  plaintiff  came  into  (he  said  court,  in  his  own 
proper  person,  and  confessed  that  he  would  not  further  prosecute  his  said  suit 
against  the  said  defendant,  but  from  the  same  altoge(her  wi(hdrew  himself ; 
therefore  i(  was  then  and  (here  considered  by  (he  said  court,  that  the  said 
plaintiff  should  take  nothing  by  his  said  bill,  but  that  he  and  bis  pledges  to  pro- 
plea  is  pleaded,  lor  if  the  recovery  were  pleaded  in  judgmGnt.-^  Taunt.  13.  If  defendant's  instead 
the  taine  oomrt,  the  pluntiff  might,  instead  of  reply-  of  plaintiff  ^«  name,  be  inserted,  it  would  be  bad  on 
ing^  crave  oyer  of  the  record,  or  at  least  a  note  in  general  demurrer,  7  Taunt.  £71.  Std  query  this 
wntioy  of  tne  term  and  number  roll,  and  sign  judg-  decisio'n. 
ment  if  it  were  not  given  in  convenient  time.  (e)  1  Saund.  92,  n.  2. 
Tidd^  Prac.  9th  edit  1(44,  S.  (/)  A  material  averment,  1  J.  B.  Moore,  19. 

When  the  plea  is  pleaded  in  fraud  of  a  judge'*        (g)  Willes,  126.— Com.  Dig.  title  «  PUader^ 
order,  plaintiff*  may  sign  judgment,  2  Chit.  ftep.    £.29. 
292.— Tidd,  9th  edit.  66S.  (A)  1  Saund.  390,  note  4.— 1  Rich.  C.  P.  205. 

(6)  The  plea  must  state  the  term,  year,  and  (i)  This  form  will  be  found  in  the  old  Entries, 
eoart  in  which  the  judgment  was  recovered,  1  It  is  questionable,  however,  whether  a  judgment 
Saund.  929,  note  I.  of  this  kind  is  a  bar  to  another  action.    It  ope- 

ie)  See  precedent  and  notes,  ante,  492.  rates  merely  like  a  judgment  of  nonsuit ;  seeTuld, 

(a)  Be  accurate  instating  the  parties  to  the    index, "/{elroxi^" 


(1)  A  plea  of  recovery  against,  and  satisfaction  from,  a  third  person,  contains  both  matter  of  fact,  and 
of  record,  and  should  conclude  to  the  country.    6  Johns.  Rep. 
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••cute  should  be  in  AercT»  d&c.  and  that  the  said  defendant  should  go  thereof  'vmmsiit 
without  day,  as  hy  the  record  and  proceedings  thereof  still  remaining  in  the        bd. 
■aid  court  more  fully  and  at  large  appeura,  which  said  judgment  still  remains  in 
full  force  and  effect,  not  in  the  least  reversed,  satisfied,  or  made  void,  and  this, 
d&c. — {^Conclude  with  a  verification  hy  the  rteord^  as  anU^  907,  seventh  form*] 


[Jieiio  non^  as  ante,  906^  first  form,'] — Because  he  says,  that  afler  the  making  r«Imm(/^j. 
of  the  said  several  promises  and  undertakings  in  the  said  declaration  mention* 
•d,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  de- 
fendant in  this  behalf,  [or,  if  in  C.  P.  or  by  original,  **  before  the  commence- 
ment of  this  suit,"]  to  wit,  on,  &€.(/)  at,  &c.  (venue)  aforesaid,  the  said  plain- 
tiff, by  his  certain  writing  of  release,  sealed  with  bis  seal,  and  now  shown  to 
die  said  court  here,  the  date  whereof  is  a  certain  day  and  year  therein  mention- 
ed, to  wit«  the  day  and  year  last  aforesaid,  [or,  if  the  release  be  pleaded  as  a 
sham  plea,  or  if  the  deed  have  been  lost,  instead  of  the  profert,  say  ^*  which  said 
writing  of  release  having  been  lost  and  destroyed  by  accident,  the  said  de- 
fendant cannot  produce  the  same  to  the  ^said  court  here,"]  did  demise,  re-  L  9^1  J 
lease,  and  for  ever  quit  claim  unto  the  said  defendant,  his  heirs,  executors, 
and  administrators,  the  said  several  promises  and  undertakings  in  the  said  dec- 
laration mentioned,  and  each  and  every  of  them,  and  all  sum  and  sums  of  mo- 
ney then  due  and  owing,  or  thereaAer  to  become  due,  together  with  all  and  all 
manner  of  action  and  actions,  cause  and  causes  of  action,  suits,  bills,  bonds, 
writings  obligatory,  debts,  dues,  duties,  reckonings,  accounts,  sum  and  sums  of 
money,  judgments,  executions,  extents,  quarrels,  controversies,  trespasses, 
damages,  and  demands  whatsoever,  both  at  law  and  in  equity,  or  otherwise  how- 
soever, which  he  the  said  plaintiff  then  had,  or  which  he  should  or  might  at 
any  time  or  times  thereaHer  have,  claim,  allege,  or  demand  against  the  said 
defendant,  for  or  by  reason  or  means  of  any  matter,  cause,  or  thing  whatsoev- 
er, from  the  beginning  of  the  world  to  the  day  of  the  date  of  the  said  deed  or 
writing  of  release(m) ;  as  by  the  said  deed  or  writing  of  release,  reference  being 
thereunto  had,  will  fully  appear.  And  this,  &c. — [Conclude  with  a  verifictUion, 
as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  908  ,*  second  plea,  actio  non,  as  ante,  906.]  Thatplam- 
Because  he  says,  that  af\er  the  making  of  the  several  promises  and  undertak-  ^M^Ua^ 
ings  in  the  said  declaration  mentioned,  and  before  the  exhibiting  of  the  bill  of  ^^  ^?''  ^^ 
the  said  plaintifUs  against  the  said  defendant  in  this  behalf,  to  wit,  on,  &c.  {date 
of  deed,  or  about  it)  at,  &c.  {venue)  aforesaid,  an  account  was  had  and  stated 

{k)  See  fomui,  2  Rich.  C.  P.  70,  71.— Morg.  on  the  trial.    See  forma  of  pleas  of  a  releaae  puie 

SS7.    A  release  may  be  siven  in  evidence  nnder  darrein  eontinvance^  post,  ISS8, 1241,  lt4S. 

the  general  issue,  or  pleaded  with  it.    Gilb.  C.  P.  (/)  The  date  of  the  release. 

S4.— Doug.  106,  107. — S    Esp.  Rep.    S84.-*Ld.  (m)  lo  some  cases  it  may  be  necessary  to  plead 

Raym.56«,  787.— 12  Mod.  S77.— 3  Burr.  IS63 ;  the  release  of  the  cause  of  action  with  more  pre- 

Casec  Pr.  C.  P.  164.— Barnes,  928,  S.  C.  and  in  cision,  and  to  omit  the  general  release  wnen  thoae 

die  ease  ofa  release  contained  in  a  composition  deed  words  do  not  accord  with  the  facts. 

by  creditors  to  an  insolvent,  it  is  not  usual  to  plead  In)  In  assumpsit  or  debt  on  simple  contract,  this 

it,  but  it  may  be  pleaded,  and  see  Uie  nest  form,  defence  may  be  given  in  evidence  under  the  gener- 

A  plea  of  release  is  sometimes  adopted  as  a  diW  al  issue,  ante,  430^  n.  but  it  may  frequently  be  ad-     * 

atory  plem,  and  where  a  release  has  actually  been  visable  to  plead  it,  in  order  to  narrow  the  evidence 

executed  in  the  usual  form,  it  is  frequently  advis-  at  the  trial,  and  bring  the  question  to  t  tingle  is- 

able  to  plead  it,  in  order  to  narrow  the  evidence  aue. 
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by  and  b«tweeb  the  said  plaiotifia  and  defendant,  of  and  concerning  the  said 
several  sums  of  money  in  the  satd  declaration  mentioned,  and  upon  that  ac- 
counting the  said  defendant  was  then  and  there  found  to  be  in  arrear  and  in- 
debted to  the  said  plaintifiii  in  the  sum  of  £ — ;  and  the  said  defendant  further 
saith,  that  afterwards,  to  wit,  on  the  day  and  year  hidt  aforesaid,  at,  d^c.  {venut) 
by  a  certain  deed  then  and  there  made  by  the  said  plaintiffs,  and  sealed  with 
the  respective  seals  of  the  said  plaintiffs,  they  the  said  plaintiffs  did  covenant, 
pnimisce,  and  agree,  to  and  with  the  said  defendant,  his  executors,  administra- 
tors, and  assigns,  that  \htre  sei  forth  the  release^  wkich  may  be  thus  :]  they  the 

said  plaintiffs  should  and  would,  and  they  did  thereby  accept  tho  sum  of 

shillings  in  the  pound,  then  and  there  paid  by  the  said  defendant  to  the  said 
plaintiffs,  in  full  satisfaction  and  discharge  of  the  said  sum  of  ^ — and  that  they 
the  said  plaintiffs  should  not  nor  would  sue,  arrest,  implead,  trouble,  attach,  or 
seize  the  said  defendant,  his  heirs,  executors,  and  administrators,  estate  or 
efiects,  for  or  on  account  of  the  said  sum  of  £ —  or  any  part  thereof;  and  the 
•aid  defendant  further  saith,  that  divers  other  creditors  of  the  said  defendant  did 
then  and  there  also,  in  and  by  the  said  deed,  agree  to  accept,  and  did  then  and 
there  accept,  the  sum  of  ^ — currently  with  the  said  plaitiffs,  fur  and  in  satis* 
faction  of  the  several  debts  to  such  creditors  respectively  due  and  owing  from 
the  said  defendant,  and  did  also,  in  and  by  the  said  deed,  covenant  with  the  said 
defendant,  not  to  sue  the  said  defendant,  for  such  respective  debts.  And  this 
he  the  said  defendant  is  ready  to  verify,  wherefore,  dz.c. — [Conclude  toiih  a 
terijication^  as  ante,  907,  aixthform.] 


•sT-orr. 

Ptea  of  fet- 
off(o). 


[Firai  pUa^  general  iasue^  a$  an/e,  908. — ^nd  for  further  plea^  actio  non^  a$ 
anie^  906,  7,  third  form,] — Because  he  says,  that  the  said  plaintiflT,  before  and 
at  the  lime  of  the  commencement  of  this  suit(|7),  to  wit,  at,  &c.  {venue)  afore- 
said, was  and  still  is  indebted  to  the  said  defendant  in  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  (enoti^^  to  cover  the  defendant's  set-ojf, — Jl  isusvally  the  sum 
staled  as  damages  at  the  conclusion  of  the  declaration^)  of  lawful  money  of 
Great  Britain,  for  [here  stale  the  suhject'matler  of  tJie  set-off  according  to  the 
facty  the  usual  allegations  are  as  in  the  precedents^  posly  934,  ^c,  and  when  they 
do  not  appty,  the  set-off  may  be  stated  as  in  the  counts  in  indebitatus  assumpsits 
ante^  pages  39  /o  91.  The  following  is  the  common  statement  of  a  set-off  for 
work  and  labor^  goods  so/i,  and  money  lent,  paid^  had^  and  received^  interest^ 
and  account  slated*] — [For  the  work  and  labor,  care, diligence,  and  attendance 
of  th^  said  defendant,  by  the  said  defendant  and  his  servants  before  that  time 
done,  performed,  and  bestowed,  in  and  about  the  business  of  tho  said  plaintiff, 
and  for  the  said  pKiintiff,  and  at  his  request,  and  for  divers  materials  and  other 
necessary  things  by  the  said  defendant  before  that  time  found  and  provided,  and 
used  and  applied  in  and  about  the  said  work  and  labor  for  the  said  plaintiff,  and 
Oooda  Mid.  at  hisjike  request,  and  for  divers  goods,  wares,  and  merchandizes  sold  and  de- 
livered by  the  said  defendant  to  the  said  plaintiff,  and  at  his  like  request,  and 

•          {e)  See  formt,!  2  Rich.  C.  P.  tSt  6.*— Mors,  tot-off  may  b«  pleaded,  see  ante,  vol.  i.  484.  As  to 

S50,  to  an  action  by  an  executor,  2  Rich.  C.  P.  Si.  when  a  noiica,  ineuad  of  a  plea  of  set-ofi^  should 

See  a  plea  of  setPofiT  founded  on  an  agrtement  beuiad,  eee  potl,Stt3,n. 

where  the  debts  were  not  doe  in  the  same  right,  or  (p)  These  woids  are  neeeesary,  S  T.  R.  IBS. 
to  the  same  to  parties,  t  Taunt.  170.— As  to  when  a 


Work  and 
labor  and 
ctaieriala. 
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for  money  by  the  said  defendant  before  that  time  lent  and  advanced  to,  and    •'^•orr. 
paid*  laid  out,  and  expended  for  the  said  plaintiff,  and  at  his  like  request,  and  paid,  and  " 
for  money  by  the  said  plaintiff  before  that  lime  had  and  received,  to  and  for  jj'cefv^. 
the  use  of  the  said  defendant,  and  for  money  due  and  owing  from  the  said 
plaintiflT  to  the  said  defendant,  for  interest  upon,  and  for  the  forbearance  of  di-  Interest. 
vers  large  sums  of  money  due  and  owing  from  the  said  plaintifi*  to  (he  said 
defendant,  and  by  the  said  defendant  forborne  to  the  said  plaintiff,  for  divers  stated. 
long  spaces  of  time  before  (hen  elapsed,  and  for  money  due  and  owing  from 
the  said  ^plaintiff  to  (he  said  defendant  upon  an  account  stated  between  them.]  f  *932  ] 
Which  said  sum  (or  **  «tims")  of  money  so  due  and  owing  to  the  said  defen-  clueion.^  ' 
dant  as  aforesaid,  exceeds  (or  **  exceed")  the  damages  sustained  by  the  said 
plaintiff  by  reason  of  the  non-performance  by  the  said  defendant,  of  (he  said 
several  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
and  out  of  which  said  sum  (or  **  sums")  of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant,  (he  said  defendant  is  ready  and  willing,  and 
hereby  offers  to  set  off  and  allow  to  the  said  plaintiff  the  full  amount  of  the 
said  damages,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided.    And  this,  &c. — [^Conclude  with  a  vmficalion^  as  a/t/e,  907,  sixth  form*] 

In  the  King's  Bench,  (or  "  C.  P."  or  "  Exchequer.'') 

Term,  1  Will.  4. 

C.D.J 

ats.    >      And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  defends  General  (9. 
A.  B.  f  the  wrong  and  injury,  when,  &c.  *and  says,  that  he  did  not  undertake  J^**^**"^ 
or  promise  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com-  offv^). 
plained  against  the  said  defendant,  and  of  this  the  said  defendant  puts  himself  L  *^^^  J 
upon  the  cduntry,  &c. 

/a  ike  King's  Bench,  (or  ••  C.  P."  or  "  Exch»quer.") 

r  A.  B.  Plaintiff,       The  notiee 

Between  <  and  ^  ******     '* 

'  C.  D.  Defendant. 

Mr.  (Ihs  plaintiff's  attorney.) 

Take  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause  will 
give  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and  at  the 
time  of  the  commencement  of  this  sui(,  was  and  still  is  indebted  to  the  said 
defendant  in  the  sum  of  £ —  of  lawful  money  of  Great-Britain,  fur  [here  state 
the  subject-matter  of  the  set-off,  as  in  the  following  precedents,  and  precisely  as 
in  a  plea  of  set-off,  as  directed  ante,  932,  and  proceed  as  follows  ;]  and  that 

(q)  In  order  to  tav©  the  expense  of  a  rule  to  then  the  defendant  must  pUad  the  eet-ofli;  and  a 

plead  doable,  and  the  addiiional  expense  in  the  notice  will  not  avail  him,  Ry.  &Mo.  C,  N.  P.  41S. 
WUi  of  Uie  paper  book,  it  is  in  general  more  advis-        (r)  See  form,  2  Rich.  C  P.  69.    The  Pleader, 

aUe  to  aire  noUce  of  »ei-off  than  to  plead  it,  ex-  in  preparing  the  notice  of  Mt-off,  sabscnbea  it  at 

cept  where  the  debt  00  either  side  accrue*  by  rea-  the  foot  of  the  general  iwue  ;  but  the  noUce  is  a 

■00  of  a  MiM/tyeootaiaed  in  any  bond  or  specialty,  pracUcal  proceeding,  »n«l^dof;  ?«(  appear  upon 

te  which  case  the  set^K>ff  must  be  pUadid.    8  the  record.    The  notice  should,  in  P«»i.«,w>f»i 

Geo.  1  c  24.  «.  4.—*  Geo.  2.  c.  22.  s.  15.    If  any  be  as  certain  as  a  declaration,  Bol.  Ni.  Fh.  179. 
«tberplcabe  pleaded  besides  the  general  issue, 
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•ET^orr.  th^  gaid  defondflnt  will  set  off  and  allow  to  the  aaid  plaintiff  on  the  aaid  trial*  ao 
much  of  the  aaid  sum  of  jf— •  ao  due  and  owing  from  the  aaid  plaintiff  to  the 
aaid  defendant*  againat  any  demand  of  the  aaid  plaintiff*  to  be  proved  on  the 
aaid  trial*  aa  will  be  aufficient  to  aatisfy  and  diacharge  such  demand*  according 
to  the  form  of  the  Statute  in  auch  caae  inade  and  provided.     Dated  thia  — — 

day  of  — *  A.  D. .  Youra*  &c. 

£.  F.  Defendant'a  Attorney. 

Pkaof  Mt-  [Actio  noUf  09  ante,  906*  third  form,] — Because  he  aays,  that  he  the  aaid  £• 
by  execu-  F.  {the  deceased)  before  and  at  the  time  of  hia  death*  to  wit*  at*  &c.  (vcniia) 
nSnictn^ '  aforesaid*  waa  indebted  to  the  said  defendant  in  the  sum  of  £^-  of  lawful  mo* 
ton.  g^y  of  Great  Britain*  for  [here  state  the  subject-matter  of  the  set-off  in  which 

the  deceased  was  indebted  to  defendant. — If  plaintiffs  were  indebted  to  defend" 
ant  in  their  representative  character,  the  plea  should  be  framed  accordingly,  and 
proceed  thus  ;] — Which  said  sum  of  money*  before  and  at  the  time  of  the  com- 
mencement of  this  suit*  was  and  still  is  due  and  owing  from  the  said  plaintifia 
aa  executors  {or  administrators)  as  aforesaid*  to  the  aaid  defendant*  and  ex- 
ceeds the  damages  sustained  by  the  said  plaintiffs  as  executors  {or  administra- 
tors) as  aforesaid*  by  reason  of  the  non-performance  by  the  said  defendant  of 
the  aaid  several  supposed  promises  aud  undertakings  in  the  aaid  declaration 
mentioned*  and  out  of  which  aaid  sum  of  money,  so  due  and  owing  to  the  aaid 
defendant*  the  aaid  defendant  is  ready  and  willing*  and  hereby  offers  to  set  off 
and  allow  to  the  said  plaintiffs  as  executors  {or  administrators)  as  aforesaid* 
the  full  amount  of  the  said  damagea*  according  to  the  form  of  the  Statute  in 
auch  case  made  and  provided.  And  this,  &c.  ^Conclude  with  %muU  verification^ 
as  ante^  907*  sixth  form,] 

NoUm  of         [4/ter  the  usual  plea  of  the  general  issue  non  assumpsit,  as  ante,  908,  add  the 

metioD  by     following  notice  :] 

«aiecuton  or 

MdniniBixe^ 

»•"  In  the  King's  Bench,  {or  ••  C.  P."  or  •*  Exchequer  ») 

A.  B.  d&  C.  D.  executors  of  the  last  will  and  teatament, 
{or  administratora  of  the  goods*  chattela  and  effects)  of 
Between -{      E.  F.  deceased*        •••....     Plaintiffs* 

and 

G.  H Defendant. 

Mr.  I.  J.  {the  plaintiff ^s  attorney.) 
*  Take  notice,  that  the  above-named  defendant  on  jhe  trial  of  this  cause  will 

give  in  evidence,  and  insist  that  the  above-named  E.  F.  before  and  at  the  time  of 
i  his  death,  was  indebted  to  the  aaid  defendant  in  the  sum  of  £ —  of  lawful  mo- 

ney of  Great  Britain,  for  [here  slate  the  subject-matlsr  of  the  set-off  on  which 
the  deceased  was  indebted  to  defendani.^^Jf  any  thing  became  due  from  the 
plaintiffs  in  their  representative  character  after  the  death,  the  pleas  should  he 
framed  accordingly,  and  proceed  thus :]  Which  said  aum  of  money  is  etill 
wholly  due  and  unpaid  to  the  said  defendant,  and  the  aaid  plaintiffs,  as  execu- 
tors {or  administrators)  as  aforesaid*  before  and  at  the  time  of  the  commence- 


n 


m  ASSUMPSIT.  933  a 

ment  of  this  suit,  wer«  and  still  are  indebted  to  the  said  defendant  in  the  amount  oT-orr. 
diereof.  And  the  said  defendant  will  set  off  and  allow  to  the  said  plaintiffs  on 
the  said  trial,  so  much  of  the  said  sum  of  money  so  due  endowing  to  the  said  de- 
fendant as  aforesaid,  against  any  demand  of  the  said  plaintiffs,  to  be  proved  on  the 
said  trial,  as  will  be  sufficient  to  satisfy  and  discharge  such  demand,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided^     Dated  this  —^ 

day  of in  the  year  of  our  Lord         . 

Yours,  d^c. 

K.  L.  Defendant's  Attorney. 

[•delta  nan^  as  iisual,  as  an/e,  906,  third  form,] — Because  he  says,  that  he  ^^^*^^ 
the  said  plaintiff,  before  and  at  the  time  of  the  death  of  the  said  E.  F.  to  wit,  against  ax- 
at,  &c.  (venue)  aforesaid,  was  indebted  to  the  said  £.  £.  in  the  suroof  ;^— of  ^^^sSa- 
lawful  money  of  Great  Britain,  for  [here  state  the  mbject-^natter  of  the  eet^ff^^'"' 
dme  to  the  deceased. — If  any  thing  was  due  after  the  death,  the  plea  should  be 
framed  accordingly^  and  proceed  thus :] — ^Which  said  sum  of  money  is  still  due 
and  owing  from  the  said  plaintiff  to  the  said  defendants  as  executors  (or  ad- 
ministrators) as  aforesaid,  and  exceeds  the  damages  sustained  by  the  said 
plaintiff,  by  reason  of  the  non-performance  of  the  said  several  supposed  promises 
and  undertakings  in  the  said  declaration  mentioned,  and  out  of  which  said  sum 
of  money  so  due  and  owing  from  the  said  plaintiff  as  aforesaid,  the  said  defen- 
dants are  ready  and  willing,  and  hereby  offer  to  set*off  and  allow  to  the  said 
plaintiff,  the  full  amount  of  the  said  damages,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided.     And  this,  &c. — [Conclude  with  the 
usual  verification,  as  ante,  907,  sixth  form."] 

[^fter  the  usual  plea  of  the  general  tsitis,  as  ante,  908,  add  the  notice  of  set'  NoUoa  of 

off  as  follows :]  JJtion  "* 

againft  axe- 
catori  or 

In  the  King's  Bench,  (or  ••  C.  P."  or  "  Exchequer.^')  admm»tra- 

A.  B.         Plaintiff,         '^"• 

and 
Between  ^  C.  D.  and  £.  F.  executors  of  the  last  will  and  testament 
j      (or  administrators  of  the  estate  and  effects)  of  E.  F. 

L     deceased, Defendants. 

Mr.  G.  H.  {plaintiff's  attorney.) 

Take  notice,  that  the  above-named  defendants  on  the  trial  of  this  cause  will 
give  in  evidence,  and  insist  that  the  above-named  plaintiff,  before  and  at  the 
time  of  the  death  of  the  said  E.  F.  was  indebted  to  the  said  E.  F.  in  the  sum 
of  £ —  of  lawful  money  of  Great  Britain,  for  [here  state  the  suhjecl-ntailer  of 
the  debt  due  to  the  testator  or  intestate  in  his  life-time,  or  if  due  to  defendants  as 
executors  after  the  death,  the  plea  must  be  framed  accordingly :]  Which  said  sum 
of  money  is  still  wholly  due  and  unpaid,  and  the  said  plaintiff,  before  and  at  the 
time  of  the  commencement  of  this  suit,  was  and  still  is  indebted  to  the  said  de- 
fendants OS  executors  (or  administrators)  as  aforesaid,  in  the  amount  thereof; 
and  the  said  defendants  will  set  off  and  allow  to  the  said  plaintiff  on  the  said 
trial  so  much  of  the  said  sum  of  money  so  due  and  owing  from  the  said  plain- 


9S9b  PLEAS    IK    BAR. 

•sT^rr.  iiff  as  aforesaid,  agaiDst  aojr  demand  of  (he  said  plaintiff,  to  be  proved  on  the 
said  trial,  as  wiil  be  sufficient  to  satisfy  and  discharge  such  demand,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided.  Dated  this  —— 
day  of—  in  the  year  of  our  Lord  — . 

Yours,  dec. 

I.  E.  Defendant's  Attorney. 

offia  a^'r<vk  [•^^'»<>  »<>»  «•  titttfl/,  OS  cfn/e,  906,  /AfVdybnw.]— Because  he  says,  that  he  the 
^aMifneea  gaid  E.  F.  {the  banki-vpl)  before  and  at  the  time  of  his  bankruptcy,  to  wit,  at, 
rupt(«).  &c«  (venue)  aforesaid,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  in« 
debted  to  the  said  defendant  in  the  sum  of  £ —  of  lawful  money  of  Great  Bri- 
tain, for  [here  Btait  the  subject-matier  ofihe  debt  due  from  the  bankrupt^  (u  usvaU 
and  proceed  ihtu  :]  Which  said  sum  of  money,  before  and  at  the  time  of  the  com* 
mencement  of  this  suit,  was  and  still  is  duo  and  owing  to  the  said  defendant  as 
aforesaid,  and  exceeds  the  damages  sustained  by  the  said  plaintiffs  as  assignees 
as  aforesaid,  by  reason  of  the  non- performance  by  the  said  defendant  of  the 
said  several  supposed  promises  and  undertakings  in  the  said  declaration  men* 
tioned,  and  out  of  which  said  sum  of  money  so  due  and  owing  to  the  said  defen* 
dant  as  aforesaid,  he  the  said  defendant  is  ready  and  willing,  and  hereby  offers 
to  set  off  and  allow  to  the  said  plaintiffs  the  full  amount  of  the  said  dantages, 
according  to  the  form  of  the  Statute  in  such  case  macfe  and  provided.  And 
this,  &c.— [Conc/tMfs  with  usual  verification^  a§  an/e,  907,  sixth  form.] 

NotiM  of         [Jifter  the  usual  plea  of  the  general  issuer  as  antCf  908,  add  the  following  no- 
action  bj      ties ;] 

•ssirn««s 
of  4  Dink- 

"V^  /*  the  K.  B.  (or  •*  C.  F.»'  or  ••  Exchequer  ») 

fA.  B.  and  C.  D.  assignees  of  the  estate  and  efiects  of 

g  ^       E.  F.  a  bankrupt, Plaintiffs, 

and 

,G.  H.    --- •-..-.  Defendant. 

Mr.  I.  K.  {plaintiff  *8  attorney,) 

Take  notice,  that  the  above-named  defendant  on  the  trial  of  this  cause  will 
give  in  evidence,  and  insist  that  the  above-named  £.  F.  before  and  at  the  time 
of  bis  bankruptcy,  was  and  still  is  indebted  to  the  said  defendant  in  the  sum 
of -f —  of  lawful  money  of  Great  Britain,  for  [here  state  the  subject-matter  of 
the  set'off  due  from  the  bankrupt^  as  usual,  and  proceed  thus :]  And  which 
said  sum  of  money,  before  and  at  the  time  of  the  commencement  of  this  suit, 
was  and  is  still  wholly  due  and  unpaid  to  the  said  defendant ;  and  the  said  de- 
fendant will  set  off  and  allow  to  the  said  plaintiffs  on  the  said  trial  so  much 
of  the  said  sum  of  money  so  due  and  owing  to  the  said  defendant  against 
any  demand  of  the  said  plaintiffs,  to  be  proved  on  the  said  trials  as  will  be  suffi- 
cient  to  satisfy  and  discharge  such  demand,  according  to  the  form  of  the  Statute 

(t)  A  p1e«  or  notice  oftet^ofris  not,  in  8trictne8^  necenary  in  an  action  at  tb«  lutt  of  asyigww  of  a 
bankrupt,  s«a  the  6  Geo.  4.  c.  1(^ 
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io  such  case  made  and  provided.     Dated  tbia day  of in  the  year    •kt-off. 

of  our  Tiord . 


Yours*  6lc> 


K.  L.  Defendant's  Attorney. 


*[Cotnauncimcnl  and  conclusion  oj  the  plea  or  notice  of  stUoff^  aa  ante^  931,  j^^j.^^     ^ 
933.] — Upon  and  by  virtue  of  a  certain  Judgment  which  he  the  said  defendant  judgmrat 

heretofore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  said  lord 

the  king,  before  the  king  himself,  [or,  if  in  C.  P.  8ay  "  before  his  Majesty's 
Justices  of  the  Bench  at  Westminster,  in  the  county  of  Middlesex,"]  recovered 
against  the  said  plaint  iff  io  a  certain  plea  of  trespass  on  the  case  upon  promi- 
ses, whereby  it  was  considered  and  adjudged  that  the  said  defendant  should 
recover  against  the  snid  plaintiff  the  said  sum  of  .£ — ,  for  his  damages  which  he 
had  sustained,  as  well  by  reason  of  tlie  not  performing  of  certain  promises  and 
undertakings,  before  then  made  by  the  Faid  plaintiff  to  the  said  defendant,  as 
for  bis  costs  and  chirges  by  him  about  his  suit  in  that  behalf  expended(»), 
whereof  the  said  plaintiff  was  convicted,  as  by  the  record  and  proceedings  there- 
of remaining  in  the  '^said  court  of  our  said  lord  the  king,  before  the  king  him-  [  *9d6  ] 
self,  [or,  tfi  C.  P.  **  in  the  said  court  of  our  said  lord  the  king  of  the  Bench 
aforesaid,"]  more  fully  appears,  which  said  judgment  still  remains  in  full  force 
and  e^ect,  not  reversed,  annulled,  discharged,  satisfied,  or  made  void,  and 
which  he  the  said  defendant  is  ready  to  verify  by  the  said  record,  [if  any  fur* 
tker  sum  be  due  io  defendant  besides  that  on  the  judgment^  here  insert  it*'^ 
It  may  be  as  well  also  here  to  state  a  set-off  on  the  consideration  for  the  judg^ 
ment :]  Which  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  to 
the  said  defendant  as  aforesaidt  exceeds  the  damages  sustained  by  the  said 
plaintiff  by  reason  of  the  non- performance  by  the  said  defendant  of  the  said 
several  supposed  promises  and  undertakings  in  the  said  declaration  mentioned, 
and  out  of  which  said  sum  of  money  so  due  and  owing  from  the  said  plain- 
tiff to  the  said  defendant,  he  the  said  defendant  is  ready  and  willing,  and  hereby 
oflTers  to  set-off  and  allow  to  the  said  plaintiff  the  full  amount  of  the  said  dama- 
geSf  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the 
said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against 
him,  ^.c. 

[Commencement  and  conclusion  of  pica  ornotice  ofset^off^  as  anit^  933,  933.]  S^c^S** 

another 

(t)  Sm  the  fiirms,  S  Wentw.  160,  1.    The  re-  S24— Hob.  fi44-gay.  108,  SOI-3  Wentw.  161,  ^"^Jt^ 

cord  of  the  judgment  roust  be  referred  to,  but  the  and  «ee  1  B.  &  A.  163.    Defendant  cannot  setoff  ?L"t^#*  , 

plea,  is  to    conclude  with  a  general  venficaiion,  a  judgment  in  which  he  has  taken  (he  plaimiff  in  ^^'»**^^\^h 

as  in  this  preredeni.    In  Strudwick  o.  James,  M.  execution,  5  M.  &  S.  103,  and  plaintiif  may  reply 

4  Geo.  4.  a  similar  plea  was  demurred  to  specially,  such  taking.    2  Chii.  Rep.  308. 
for  concluding  with  a  general  verification.    Tindai        (u)  The  judgment  U  to  b©  described  according 

for  pUuntifr,Chitly  for  defcndaai ;  and  after  arf^u*  to  the  fact,  see  the  f.  rms,  ante,  48!2  to  483. 
ment  the  court  held  the  plea  sufficient,  it  contain-        (to)  Quare^  whether  if  this  be  pleaded  as  a  dila- 

ing  a  verificaiinn  by  the  rocprd,  and  as  the  c^ncs-  tory  plea,  i he  ceurt  may  not  be,  with  success,  moved 

fioo  of  fact  whetlier  more  visa  due  to  the  plam^iff  fur  leave  lo  8i.:;n  judgtncint,as  it  contains  matter  of 

than  the  debt  ou  the  judgment,  might   properly  be  record  and  simple  contract,  2  M.  &  S.  6C6 ;  and  in 

tried  by  the  country,  the  general  concluding  veribca^  6  B.  &  A.  760. — Ante,  vol.  i.  449 ;  where  defend- 

tioo  was  suHicieni  on  the  part  of  the  defendant ;  the  ant  pleaded  this  plea,  the  court  allowed  judgment 

following  cases  were  cited,  viz.  a  similar  form  in  to  be  signed.    See  replication  to  this  ptea,  1  B.  ^ 

JaqueaS.  Withy,  1  T.  R.  667,  and  9,2  MSS.  860,  A,  164.    Post. 

Vol.  III.  7       . 
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■sT-ofT.    Upon  and  by  virtue  of  a  certain  recogniz&ncet  *h«  the  said  plaintiff  havings  be- 
fore the  coromencement  of  this  suit,  to  wit,  in Term,  in  the year  of 

the  reign  of  our  said  lord  the  king,  come  in  his  own  proper  person,  into  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  the  said  court  then  and 
still  being  holden  at  Westminster,  in  the  county  of  Middlesex,  [or,  if  in  the  Common 
Pleas,  see  the  form,  ante,  476,]  and  then  and  there  in  the  said  court  acknowledg- 
ed himself  to  owe  to  the  said  defendant  the  sum  of  £ —  of  lawful  money  of 
Great  Britain,  to  be  paid  to  the  said  defendant  when  he  the  said  plaintiff  should 
be  thereunto  afterwards  requested,  which  said  sum  of  £ —  he  the  said  plaintiff, 
for  himself  and  his  heirs,  then  and  there  consented  and  granted  should  be  made 
of  his  and  their  lands,  goods,  and  chattels,  and  should  be  levied  to  the  use  and 
behoof  of  the  said  defendant  [or,  if  in  C.  P.  see  theform^  ante,  475,]  and  which 
said  recognizance  is  still  in  full  force,  strength  and  effect,  not  paid  off,  annulled, 
or  satisfied ;  as  by  the  said  recognizance  remaining  of  record  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  will  fully  appear,  and  which 

OBsimple  he  the  said  defendant  is  ready  to  verify  by  the  said  recordfo:).  And  the  said 
defendant  further  saith,  that  the  said  plaintiff,  at  the  time  of  the  commencement 
of  this  suit,  at,  d&c.  {venue)  aforesaid,  was  and  still  is  indebted  to  the  said  de- 
fendant in  the  further  sum  of£ —  of  like  lawful  money,  for,  &c. — [Set-off  an 
money  counts^  a»  ante,  932,  and  conclude  the  plea  or  notice  of  sel^off^  as  ante^ 
931,  2.] 

For  r«Dt  [Commencement  and  conclusion  of  plea  or  notice  of  set'off,  as  anie^  931, 
iMie(y).  933.] — Upon  and  by  virtue  of  a  certain  indenture  of  lease,  made  heretofore,  to 
wit,  &c.  (date  of  lease)  at,  d&c.  (venue)  aforesaid,  between  the  said  defendant 
of  the  one  part,  and  the  snid  plaintiff  of  the  other  part,  (the  counterpart  of 
which  said  indenture,  sealed  with  the  seal  of  the  said  plaintiff  the  said  defendant 
now  brings  here  into  court,  the  date  whereof  is  the  day  and  year  last  afore- 
said,) whereby  the  said  defendant  demised  certain  premises  and  tenements, 
with  the  appurtenances  therein  mentioned,  to  the  said  plaintiff  for  a  certain  term 
of  years  therein  mentioned,  to  wit,  for  the  tel*m  of years,  from,  &c.  yield- 
ing and  paying  during  the  said  term  the  yearly  rent  or  sum  o[£ —  on  certain 
days  therein  mentioned,  to  wit,  on,  &c.  and  in  and  by  whici  said  indenture  he 
the  said  plaintiff  covenanted  with  the  said  defendant  to  pay  him  the  said  rent  of 
;f—  on  the  days  aforesaid,  (if  which  said  rent  afterwards,  tu  wit,  on,  &.c.  a  large 

sum  of  money,  to  wit,  the  said  sum  dC£ —  fur years  of  the  said  term  then 

elapsed,  became  and  was,  and  still  is  in  arrcar  and  unpaid  from  the  said  plaintiff 
to  the  said  defendant,  to  wit,  at,  &c.  {oenve)  aforesaid. — [Insei't  also  a  set  off 
for  use  and  occupation,  as  post,  938.] 

Setpoff  ona     '[Commencement  and  conclusion  of  plea  ff  set-off,  as  ante,  931,  933.]— *Upon 
and  by  virtue  of  a  certain  writing  obligatory,  made  by  the  said  plaintiff  hereto- 

(x)  If  the  rfleognisanca  be  enroHed,  it  should  be  (z)  See  the  ferm^  1  Wits.  155.— 5  T.  R.  ISS. 

■oitated,  as  a  recognizance  is  not  a  record   till  When  the  debt  on  either  side  accrues  by  reason 

•nrolIe<L  1  Inst.  SSO  a.  1  B.  fr  A.  16S.  of  a  penalty  contaixied  in  any  bond  or  specialty, 

t«)  lirem  be  due  on  a  lease  the  Bet-afr  should  the  set-oft  must  be  pleaded^  and  the  sum  really 

not  ne  ibr  use  and  occupation,  but  as  above.    See  due  must  be  stated  in  the  plea,  8  Oeo.  2.  c.  24.  s. 

Bui.  Nt.  Pri.  ITS.    TIdd's  Prae.  9tll edu.  730,  td  A.-4L  Oeo.  2.  c  22.  a.  IS.— ST.  R.  ftS.— «  T.  R. 

fwry.  400. 
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fore,  to  witt  on,  &c.  {daU  of  bond)  at,  &c.  (vmu)  aforesaid,  and  aealed  with     tm-orw* 
his  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  [or,  in  C.  P.  *'  to  his  Majesty's  Justices  here,"]  the  date  whereof  is, 
to  wit.  the  same  day  and  year  last  aforesaid,  whereby  he  the  said  plaintiff  be- 
came held  and  firmly  bound  unto  the  said  defendant  in  the  penal  sum  o{£ — 
of  like  lawful  money,  to  be  paid  to  the  said  defendant  when  he  the  said  plaintiff 
should  be  thereunto  afterwards  requested,  which  said  writing  obligatory  was  and 
is  conditioned  for  the  payment  of  a  certain  sum  of.  money,  to  wit,  the  sum  of 
£ —  at  a  certain  time  therein  mentioned,  and  which  had  elapsed  before  the 
commencement  of  this  suit,  and  ^vhich  said  writing  obligatory  at  the  time  of 
the  commencement  of  this  suit  was  and  still  is  in  full  force  and  effect,  not  re« 
leased,  paid  off,  satisfied,  cancelled,  or  otherwise  made  void,  and  at  the  time  of 
the  commencement  of  this  suit  there  was  and  still  is  due  and  owing  from  the 
said  plaintiff  to  the  said  defendant  upon  the  said  .writing  obligatory,  by  the  con* 
diiion  thereof,  a  certain  sum  of  money,  to  wil,  the  said  sum  *of  ^ —  {ikB$wn  [  *W7  ] 
firgt  alleged  to  be  due)  to  wit,  at,  dtc.  {venue)  aforesaid. 

[Commencemeni  and  eoncludon  of  plea,  or  notice  of  set-off,  a$  ante,  931  to  ^^^^y**" 
933.]— Upon  and  by  virtue  of  a  certain  bill  of  exchange,  bearing  date,  to  wit,  plainuff. 

the day  of A.  D. heretofore,  to  wit,  on  the  day  and  year  last 

aforesaid,  at,  &c.  (venue)  aforesaid,  made  and  drawn  by  the  said  defendant  up- 
on, and  then  and  there  accepted  by  the  said  plaintiff,  whereby  he  the  said  de- 
fendant requested  the  said  plaintiff  [two]  months  af\er  the  date  thereof,  to  pay  to 
him  the  said  defendant,  or  his  order,  the  sum  of  ^— .    . 

[Commencement  and  conchuion  ofpha,  or  notice  ofeet-off,  as  ante,  931  to  933.]  J^*^*^^^"- 

^Aod  also  in  the  further  sum  of£ —  of  like  lawful  money,  upon  and  by  virtue  pUiDtiff  lo 

of  a  certain  other  bill  of  exchange,  bearing  date,  to  wit,  the day  of 

j|.  D.  -_  heretofore,  to  wit,  on  the  day  and  year  ^ast  aforesaid,  at,  &c.  {venue) 
aforesaid,  made  and  drawn  by  the  said  plaintiff  upon  one  E.  F.  whereby  he 
the  said  plaintiff  requested  the  said  E.  F.  two  months  after  the  date  thereof,  to 
pay  to  the  said  plaintiff  or  his  order,  the  sum  of  jff—  for  value  received,  which 
said  bill  of  exchange  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  {venue)  aforesaid,  indorsed  and  delivered  to  the  said  de- 
fendant,and  which  said  bill  of  exchange,  when  the  same  became  *due  and  [  *988  ] 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  d&c.  (rfay  itfeU 
due)  at,  &c.  {venue)  aforesaid,  was  presented  and  shown  to  the  said  F.E.  for 
payment  thereof,  but  the  said  E.  F.  then  and  there  neglected  and  refused  to  pay 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  whereof  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue) 
aforesaid,  had  notice. 

[Commencement  and  conclusion  of  plea,  or  notice  of  set-off,  as  ante,  931  to    On  a^pro^ 
933.]— And  also  in  the  further  sum  of  ^—  of  like  lawful  money,  upon  and  by   «>t«  wdj^ 
virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit,  dtc.  {the  date)    ^  P  •»    • 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
made  by  the  said  plaintiff;  and  whereby  he  the  said  plaindff  then  and  there  pro- 
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ssT-ofT.    Upon  aod  by  virtue  of  a  certain  recognizance*  *he  the  said  plaintiff  having,  be- 
fore the  commencement  of  this  suit,  to  wit,  in Term,  in  the year  of 

the  reign  of  our  said  lord  the  king,  come  in  his  own  proper  person,  into  the 
court  of  our  said  lord  the  king,  before  the  king  himself,  the  said  court  then  and 
still  being  holden  at  Westminster,  in  the  county  of  M  iddlesex,  [or,  if  in  the  Coimnon 
Pleas,  see  the  form,  ante,  476,]  and  then  and  there  in  the  said  court  acknowledg- 
ed himself  to  owe  to  the  said  defendant  the  sum  of  £ —  of  lawful  money  of 
Great  Britain,  to  be  paid  to  the  said  defendant  when  he  the  said  plaintiff  should 
be  thereunto  afterwards  requested,  which  said  sum  of  £ —  he  the  said  plaintiff, 
for  himself  and  his  heirs,  then  and  there  consented  and  granted  should  be  made 
of  his  and  their  lands,  goods,  and  chattels,  and  should  be  levied  to  the  use  and 
behoof  of  the  said  defendant  [or,  if  in  C.  P.  see  the  form,  ante,  475,]  and  which 
said  recognizance  ia  still  in  full  force,  strength  and  effect,  not  paid  off,  annulled, 
or  satisfied ;  as  by  the  said  recognizance  remaining  of  record  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  will  fully  appear,  and  which 

Onsimpla  he  the  said  defendant  is  ready  to  verify  by  the  said  record(x).  And  the  said 
defendant  further  saith,  that  the  said  plaintiff,  at  the  time  of  the  commencement 
of  this  suit,  at,  d&c.  {venue)  aforesaid,  was  and  still  is  indebted  to  the  said  de- 
fendant in  the  further  sum  o(£ —  of  like  lawful  money,  for,  &c. — [Set-off  on 
money  counts,  as  ante,  932,  and  conclude  the  plea  or  notice  of  set-off^  as  anie^ 
931,  2.] 

For  r«Dt  [Commencement  and  conclusion  of  plea  or  notice  of  set'off,  as  ante,  931, 
iMM(y).  933.] — Upon  and  by  virtue  of  a  certain  indenture  of  lease,  made  heretofore,  to 
wit,  &c.  {date  of  lease)  at,  d&c.  (oeitue)  aforesaid,  between  the  said  defendant 
of  the  one  part,  and  the  snid  plaintiff  of  the  other  part,  (the  counterpart  of 
which  said  indenture,  sealed  with  the  seal  of  the  said  plaintiff  the  said  defendant 
now  brings  here  into  court,  the  date  whereof  is  the  day  and  year  last  afore- 
said,) whereby  the  said  defendant  demised  certain  premises  and  tenements, 
with  the  appurtenances  therein  mentioned,  to  the  said  plaintiff  for  a  certain  term 
of  years  therein  mentioned,  to  wit,  for  the  term  of years,  from,  dtc.  yield- 
ing and  paying  during  the  said  term  the  yearly  rent  or  sum  of  ^ —  on  certain 
days  therein  mentioned,  to  wit,  on,  &c.  and  in  and  hy  whici  said  indenture  he 
the  said  plaintiff  covenanted  with  the  said  defendant  to  pay  him  the  said  rent  of 
;f— -on  the  days  aforesaid,  of  which  said  rent  afterwards,  to  wit,  on,  &.c.  a  large 

sum  of  money,  to  wif,  the  said  sum  of  .£ —  for years  of  the  said  term  then 

elapsed,  became  and  was,  and  still  is  in  arrear  and  unpaid  from  the  said  plaintiff 
to  the  said  defendant,  to  wit,  at,  &c.  {venue)  aforesaid. — [Insert  also  a  set  off 
for  use  and  occupation,  as  post,  938.] 

Set-oir  on  a     '[Commencement  and  conclusion  of  plea  af  set-off,  as  ante,  931,  933.]— *Upoo 
and  by  virtue  of  a  certain  writing  obligatory,  made  by  the  said  plaintiff  hereto- 

(x)  If  tha  raoognisance  ba  anroned,  it  should  be  {z)  Sc«  the  farm^  1  Wils.  165.— 5  T.  R.  ISS. 

aoatatad,  as  a  racogntzance  is  not  a  rocord   till  When  the  debt  on  either  side  accrues  by  reason 

enroUacL  1  Inst.  SaO  a.  1  B.  fr  A.  16S.  of  a  penalty  cootaiued  in  any  bond  or  specially, 

{y)  It  rant  be  due  on  a  lease  the  sot-oflT  should  the  sei-ofi  must  b«  pleaded^  and  the  sum  really 

not  oe  ibr  use  and  occnnation,  but  as  above.    See  due  must  be  stated  in  the  plea,  8  CS«o.  2.  c.  24.  s. 

Bui.  Ni.  Pri.  179.    Tidd»s  Prac.  9tll edit.  720, eed  4.-2  Geo. 2.  c.  %i,  a.  IS.— ST.  R.  65.— «  T.  R. 

ffwry.  400. 
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fore*  to  witt  on,  &c.  {daU  of  bond)  at,  &c.  (ventic)  aforesaid,  and  aealed  with     ■n*orr. 

Ilia  seal,  and  now  shown  to  the  court  of  our  said  lord  the  king,  before  the  king 

himself,  [or,  in  C.  P.  **  to  his  Majesty's  Justices  here,"]  the  date  whereof  is, 

to  wit,  the  same  day  and  year  last  aforesaid,  whereby  he  the  said  plaintiff  be* 

came  held  and  firmly  bound  unto  the  said  defendant  in  the  penal  sum  of  ;^ — 

of  like  lawful  money,  to  be  paid  to  the  said  defendant  when  he  the  said  plaintiff 

should  be  thereunto  afterwards  requested,  which  said  writing  obligatory  was  and 

is  conditioned  for  the  payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of 

£ —  at  a  certain  time  therein  mentioned,  and  which  had  elapsed  before  the 

commencement  of  this  suit,  and  which  said  writing  obligatory  at  the  time  of 

the  commencement  of  this  suit  was  and  still  is  in  full  force  and  effect,  not  re« 

leased,  paid  off,  satisfied,  cancelled,  or  otherwise  made  void,  and  at  the  time  of 

the  commencement  of  this  suit  there  was  and  still  is  due  and  owing  from  the 

said  plaintiff  to  the  said  defendant  upon  the  said .  writing  obligatory,  by  the  oon« 

dition  thereof,  a  certain  sum  of  money,  to  wit,  the  said  sum  *of  £ —  {the  sum  [  *987  ] 

Jirit  aUeged  to  bt  dnt)  to  wit,  at,  dtc.  {vtnut)  aforesaid. 

[ComnunetmttU  and  conclusion  of  pUa^  or  notice  of  BtUoff^  ai  ante^  931  lo  ^J^?*^ 
933.] — Upon  and  by  virtue  of  a  certain  bill  of  exchange,  bearing  date,  to  wit,  plaintiff. 

the  -^—  day  of A.  D. heretofore,  to  wit,  on  the  day  and  year  last 

aforesaid,  at,  &c«  (venut)  aforesaid,  niade  and  drawn  by  the  said  defendant  up* 
on,  and  then  and  there  accepted  by  the  said  plaintiff,  whereby  he  the  said  de- 
fendant requested  the  said  plaintiff  [two]  months  af\er  the  date  thereof,  to  pay  to 
htm  the  said  defendant,  or  his  order,  the  sum  of  ^ — .    , 

[Commencement  and  concltmon  ofplea^  or  notice  ofeet-qffy  as  ante^  931  to  933.]  On  a  bin  in- 
— And  also  in  the  further  sum  of£ —  of  like  lawful  money,  upon  and  by  virtue  pi^tiff  to 

of  a  certain  other  bill  of  exchange,  bearing  dale,  to  wit,  the day  of defendant. 

j|.  ]). heretofore,  to  wit,  on  the  day  and  year  4ast  aforesaid,  at,  d&c.  (venue) 

aforesaid,  made  and  drawn  by  the  said  plaintiff  upon  one  £.  F.  whereby  he 
the  said  plaintiff  requested  the  said  E.  F.  two  months  after  the  date  thereof,  to 
pay  to  the  said  plaintiff  or  bis  order,  the  sum  o££ —  for  value  received,  which 
said  bill  of  exchange  the  said  plaintiff  aRerwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  &c.  (venue)  aforesaid,  indorsed  and  delivered  to  the  said  de- 
fendant, and  which  said  bill  of  exchange,  when  the  same  became  *due  and  [  *988  ] 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  d&c.  (day  it  fell 
dMe)  at,  &c.  (venue)  aforesaid,  was  presented  and  shown  to  the  said  F.  £•  for 
payment  thereof,  but  the  said  E.  F.  then  and  there  neglected  and  refused  to  pay 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  whereof  the  said 
plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue) 
aforesaid,  had  notice. 

[Commencement  and  conclusion  of  plea,  or  notice  of  set-off,  as  ante,  931  to    ^J^J^ 
933.]_And  also  in  the  further  sum  of  £--  of  like  lawful  money,  upon  and  by   notemtda 
virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit.  dtc.  (the  date)  ^  P**" 
heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid, 
made  by  the  said  plaintiff,  and  whereby  he  the  said  plaintiff  then  and  there  pro- 
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nT-orr.  miged  to  pay  [two]  months  aAer  the  date  thereof,  to  the  said  defendaot,  or  hid 
order,  the  sum  of£ —  for  value  received. 

On  a  pro-         [Commencement  and  concluaimi  of  pUa^  or  notice  of  act-off^  aa  ante^  931  to 
note  indors- 933.] — And  also  in  the  further  sum  of  £ —  of  like  lawful  money,  upon  and  bjr 
toSo^^"  *     virtue  of  a  certain  promissory  note  in  writing,  bearing  date,  to  wit,  &c.  {the  date) 
fcndwii(o).  heretofore,  to  wit,  on  the  day  and  year  Inst  aforesaid,  at,  dtc.  (venue)  aforesaid, 
made  by  one  £.  F.  and  whereby  he  the  said  £.  E.  then  and  there  promised  to 
pay  [two]  months  after  the  dale  thereof  to  the  said  plaintitTor  his  order,  the  sum 
of  £ —  for  value  received,  and  which  said  promissory  note  he  the  said  plaintiff, 
afterwardii,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  6i,c.  {venue)  afuresaid, 
indorsed  and  delivered  to  the  said  defendant,  and  which  said  promissory  note, 
when  the  same  became  due  and  payable,  according  to  the  tenor  and  effect  there- 
of, to  wit,  on,  d&c.  {day  it  fell  due)  at,  6lc.  {venue)  aforesaid,  was  presented  and 
shown  to  the  said  £.  F.  for  payment  thereof,  but  the  said  £.  F.  then  and  there 
neglected  and  refused  to  pay  the  said  sum  of  money  in  the  snid  promissory  note 
specified,  whereof  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c»  (venue)  aforesaid,  had  notice. 

For  UM  and      [Commencement  and  conclusion  of  plea ^  or  notice  of  set-off,  as  ante,  931 

id).  to  933.] — For  the  use  and  occupation  of  a  ^certain  messuage  and  premises, 

939  ]  ^j(]^  iIjq  appurtenances  of  the  said  defendant  by  the  said   plaintiff,  and  at  his 
special  instance  and  request,  and  by  the  sufferance  and  permission  of  the  said 
defendant  for  a  long  time  before  then  elapsed,  had  held,  used,  occupied,  pos- 
Work  ai^    sessed,  and  enjoyed  ;  and  also  for  the  work  and  labor,  care,  diligence,  and 
materials,     attendance  of  the  said  defendant  by  the  said  defendant  and  his  servants,  before 
that  time  done,  performed,  and  bestowed,  in  and  about  the  business  of  the 
said  plaintiff  and  for  the  said  plaintiff,  and  at  his  request,  and  for  divers  mate- 
rials, and  other  necessary  things  by  the  said  defendant,  before  that  time  found 
and  provided  and  used  and  applied  in  and  about  the  .<<aid   work  and  labor,  for 
Goods  sold.  tJie  said   plaintiff   at    his   like   request  ;    and  for  divers    goods,  wares,  and 
merchandizes,  sold  and   delivered  by  the   said  defendant  to  the  said  plain- 
count?  and  ^*^  ®'  ^'^  **^®  request ;  and  for  money  by  the  said  defendant  before  that  time, 
interest, and  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said  plaintiff  at 
flUted.         his  like  request ;  and  for  other  tnoney  by  the  said  plaintiff  before  that  time  had 
and  received  to  and  for  the  use  of  the  said  defendant  ;  and  for  other  money 
due  and  owing  from  the  said  plaintiff  to  the  said  defendant  for  interest  upon 
and  for  the  forbearance  of  divers  large  sums  of  money  due  and  owing  from 
the  said  plaintiff  to  the  said  defendant,  and  by  the  said  defendant  forborne  to  the 
said  plaintiff  for  divers  long  spaces  of  time  before  then  elapsed,  at  the  like 
special  instance  and  request  of  the  said  plaintiff;  and  for  other  money  due  and 
owing  from  the  said  plaintiff  to  the  said  defendant  upon  an  account  stated  be- 
tween them. — [Conclude  the  plea,  or  notice  of  set  offsets  ante,  932,  933.] 

Plea  to  ac-      [First  plea,  general  is8U£^  as  ante,  908 ;  second  plea,  actio  non,  to  the  counts 

Siods  sold,   for  goods  sold,  as  ante,  906,  third  fonn.]     Because  he  sayt^,  that  the  said  goodp, 
atUier^      "^ 
Fora  sold  Dj      ^^^  ^^  ^^^  ^^^^^^  ^^  ^^  ^^  ^^^^  y^  ^^^  ^^  ^  \eM€f  the  form  must  be  as  an- 

(6)  See  Uie  form,  in  a  deelaratioOf  ante,  41.    If   te,986. 
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ware:,  and  morchandizes  in  the  said  (first  and  second  counU  mentioned)  were     *vt»nwr. 
with  the  knowledge,  privity,  and  consent  of  the  said  plaintiff,  sold  and  delivered  ^'^°*^' 
to  the  said  defendant  by  one  J.  S.  being  then  and  there  the  agent  and  factor  principal. 
of  and  for  the  said  plaintiff,  in  his  the  said  J.  S.'s  own  name,  as  the  true  and  ingan* 
sole  owner  thereof,  and  as  and  for  his  the  said  J.  S.'s  own  proper  goods,  fe"ndani**wS 
wares,  and  merchandizes,  and  that  the  said  plaintiff  did  not  appear  nor  was  ^\^^^  ^^« 
be  known  by  the  said  defendant  at  or  before  the  time  of  the  said  sale  and  de-  contracts 
livery  of  the  said  goods,  wares,  and  merchandizes,  to  (he  said  defendant,  as  the  In^hada  * 
proprietor  of  the  same,  or  that  he  the  said  plaintitf  was  in  anywise  interested  ^^^'f^ 
therein  ;  and  (he  defendant  further  says,  that  he  then  and  there  bought  and  ac-  factor(c). 
cepted  and  received  the  said  goods,  wares,  and  merchandizes,  of  and  from  (he 
said  J.  S.  as  the  proper  goods,  wares,  and  merchandizes  of  him  the  said  J.  S.  ; 
and  that  credit  for  the  said  goods,  wares,  and  merchandizes  was  given  to  the 
Baid  defendant  by  the  said  J.  S.  and  not  by  the  said  plaintifil[d).     And  the  said 
defendant  further  says,  that  the  said   J.  S.  before  and  at  the  time  of  (he  sale 
and  delivery  of  the  said  goods,  wares,  and  merchandizes,  and  thence  continually 
hitherto,  to  wit,  at,  6lc.  {venue)  was  and  still  is  indebted  to  the  siid  defendant 
in  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful  money,  for  money 
before  then  paid  by  (he  said  defendant  for  the  said  J.  S.  at  his  special  instance 
and  request,  and  for  other  money  before  then  had  and  received  by  the  said  J. 
8.  for  the  use  of  the  said  defendant,  and  for  other  money,  wherein  the  said  J» 
S.  was  found  to  be  in  arrear  to  (he  said  defendant  upon  an  account  stated  be- 
tween them  [so  stating  the  cause  of  set-off]  as  usual]  which  said  sum  of  money 
80  due  and  owing  from  (he  said  J.  S.  to  the  said  defendant  »s  aforesaid,  ex* 
ceeds  the  suns  of  money  so  due  and  owing  from  the  said  defendant  to  the  said 
plaintiff,  upon  and  by  virtue  of  (he  causes  of  action  in  the  said  first  and  second 
counts  of  the  said  declaration  mentioned,  and  out  of  which  said  sum  of  money 
so  due  and  owing  from  the  said  J.  S.  to  the  said  defendant  as  aforesaid,  he  (he 
said  defendant  is  ready  and  willing,  and  hereby  offers  (o  set-off  and  allow  to 
the  said  plaintiff,  the  full  amount  of  (he  said  sums  of  money  so  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff,  upon  and  by  virtue  of  (he  causes  of 
action  io  the  said  first  and  second  counts  in  (he  said  decIara(ion  men(ioned(e), 
and  this  he  the  said  defendant  is  ready  to  verify,  &.C.— [Conclude  as  ante^  907, 
seventh  form,'] 

[First  plea^  mm  assumpsit^  as  ante^  908  ,•  second  p/ea,  actio  non,  as  ante^  906,     limita- 

(hird  /arm.]— Because  he;  says,  that  the  said  defendant,  [or,  if  hy  an  executor^  Non^ai-' 

eumpnt  <ii* 

(c)  That  this  is  a  good  plea,  and  thai  it  may  bo  when  the  bill  was  exhibited,  but  this  is  not  neces-  "ClS,'?!*''* 

pleaded  specially,  see  4  B.  &  Cres.  647.-7  D.  &  aary,  2  »*^  aund.  128,  ii.  6.    And  defendant  may  ud-   **^v«/  '• 

R.  42,  S.  C  —7  T.  R.  359 ;  and  see  the  form  of  re-  der  this  ploa  show  m  evidence  the  timo  ihe  pbin- 

SHcalJon  susgested  in  4  B.  &  C.  647,  and  7  D.  &  tift's  bill  was  aclu ;lly  filed.    6  B.  &  Cres.  149. 

i.  42.  S.  C.  '^h^  Statute  of  Limitaiions  must  In  pleaded  m  as* 

Id)  Qusere  whether  the  legal  effect  is  not,  that  sumpsit,  iliough  the  declaration  state  the  promise 

rhc  plaint  ff  by  his  agent,  did  give  credit.    In  ano-  to  have  been  made  above  s  x  years  before  the  title 

tber  MS.  fo-m  those  words  were  omitted.  of  the  declaration,  2  Saund.  63,  n.  6.— 1  Baund. 

(c)  In  4  B.  &  Cres.  647.-7  D.  &  R.  42,  S.  C.  2^3,  n.  2.    But  where  the  Siaiute  is  not  pleaded, 

—The  plea  here  staled  the  defendant's  readiness  still  the  jury  may  presume,  from  length  of  time  and 

to  set-off  «  according  to  the  form  of  the  Statute,  other  circumstances,  that  the  debt  has  been  satis- 

Itc^bat  the  averment  appears  to  have  been  con-  fied.    2  Siark.  ^7.--*  Esp.  62.--1  Taunt.  672 ; 

odered  incorrect,  see  ptr  LitUedale,  J.  but  see  1  D.  &  R.  19.    In  tntMniaiua  auumpni, 

if)  See  forms,  Ltl.  32.— 2  Rich.  C .  P.  !«,  32—  and  in  other  mstances  where  the  eiatute  begins  to 

Morg .  217.     Formerly  the  plea  stated  the  time  run  from  the  tune  of  the  promise,  the  above  plea 
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sTATVTK  say^  **  the  said  £.  F.  deceased,*']  did  not,  at  any  time  within  six  years  next 
iTATioita.  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in  C.  P. 
^^t  if  ^  original^  «at/,  *'  before  the  commencement  of  this  suit,"  or,  if  at  ihe 
L  941  J  9uit  of  an  attorney^  *•*  before  the  suing  forth  of  the  said  writ  of  privilege,"] 
undertake  or  promise  in  manner  and  form  as  the  said  plaintiff  hath  above  there- 
of complained  against  him.  And  this,  &c. — [Conclude  toilh  a  venfication^  om 
ante,  907,  sixth  form.] 

aeertoitin'  [First plea^  general  issue;  second  plea^  actio  non^  as  ante^  906,  first  prect' 
^io9ig)^^'  cfen/.] — Because  he  says,  that  the  said  several  supposed  causes  of  action  in  the 
said  declaration  mentioned,  (if  any  such  there  were  or  still  are,)  did  not,  nor 
did  any  or  either  of  them  accrue  (to  the  said  plaintiflr(A))  at  any  time  within  six 
years  next  before  the  exhibiting  of  the  bill(t)  of  the  said  plaintiff,  against  the 
said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or,  if  by  original^  say^  *'  next  be- 
fore the  commencement  of  this  suit,"]  in  manner  and  form  as  the  said  plaintiff 
hath  above  thereof  complained  against  him  the  said  defendant.  Aud  this,  dec* 
^-[Conclude  with  a  oert/ica/ton,  as  ante^  907,  sixth  precedent.] 


BY    AND 
AGAIKST 
BSECUTOBB, 
&C. 

General  is- 
sue that  nei- 
ther the  tes- 
tator nor  the 
defendant 
promised. 


Defeodaai 
neunqtut 
executor 


C.  D.  ^ 

ats.  ^  And  the  said  defendant,  by  —  his  attorney,  comes  and  defends 
A.  B.  J  the  wrong  and  injury,  when,  dtc.  and  says,  that  the  said  £.  F.  in  his 
life- time,  {and  if  there  be  counts  in  the  declaration  on  the  defendants  promise, 
say,)  [and  the  said  defendant  since  his  decease,]  did  not  [nor  did  either  of 
them,]  undertake  or  promise,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  the  said  defendant,  and  of  this  the  said  de- 
fendant puts  himself  upon  the  country,  dec. 

[First  plea,  non  assumpsit ;  second  plea,  actio  non,  as  ante,  909,  third  form.] 
— Because  he  says,  that  he  the  said  defendant  never  was  executor  of  the  last  will 


is  proper ;  but  in  other  cases  where  the  cause  of 
action  accrued  after  iho  making  of  the  promise, 
the  plea  should  t>e  actio  non  accrevit^  as  in  the 
next  form,  16  East,  421  .-^1  Saund.  33,  n.  %,  283,  n. 
t.*2  Saund.  63  c.  note  6.  {  Murdock  v.  Win- 
ter's Adm.  1  Harr.  &  Gill.  470.  >  Where  there 
are  counts  in  the  declaration  on  promises  by  or  to 
executors,  assignees,  &c.  the  plea  of  the  Statute  of 
Limitations  roust,  if  intended  to  apply  to  those 
counts,  be  so  framed  as  to  answer  them.  2  Saund. 
63  d.^2  Slra.  919.— 2  Hen.  Bla.  661 ;  and  if  not 
intended  to  apply  to  those  counts,  it  should  be  qua- 
Uiftd  in  the  introductory  part.  When  this  statute 
is  a  bar,  see  Tidd's  Prac.  9th  ed.  14  to  17.— 3  Chit. 
Com.  Law,  680.— Chit.  jun.  Contr.  310. 

ig)  See  forms.  Plead.  A.  451.^1  Rich.  C.  P. 
149.  See  note  to  the  preceding  form.  This  plea 
is  necessary  wM^never  the  declaration  contains  a 
count  on  a  cause  of  action  which  did  not  accrue 
until  after  the  making  of  the  contract,  and  will  su(^ 
fice  in  all  cases,  and  seems  in  general  preferable  to 
the  preceding  precedent.  2  Sauna.  63  d.- — 1 
Saund.  33.-16  East,  421. 

(A)  Omit  those  words,  if  the  action  be  at  the 
suit  of  executors.  If  at  the  suit  of  the  assignee  of 
a  bankrupt,  tee  2  Saund.  63  d.  n. 

(»)  Dofendaot  may  show  in  evidence  the  time 
of  the  actual  filing  of  the  bill,  in  order  to  support 
this  avt  rment  and  plea,  5  B.  &  Ores.  149. 


{k)  If  the  defendant  intends  to  deny  his  being 
executor  or  administrator,  ho  must  plead  such  de- 
nial specially  as  above,  for  unless  pleaded,  his  ra* 
presentative  character  is  admitted.    If  defendant 
mtends  denying  he  has  taken  upon  himself  the 
burthen  of  the  execution  of  the  will,  he  should 
plead  accordingly,  see  1  M.  &  P.  677.    The  plea 
of  ne  unquea  executor  may  be  pleaded  in  bar  as 
abovp.    Com.  Dig.  Pleader,  2  D.  7. — 3  Salk.  I.— 
2  Ld.  Raym.  1207.— 1  Saund.  274,  n.  3.    If  the 
probate  was  taken  out,  but  not  till  ader  action 
brought,  the  above  plea  will  not  suffice,  3  C .  ^  P. 
123.    The  plea  of  ii«  ungues  executor,  does  not 
deny  the  cause  of  action,  but  only  that  the  defend- 
ant IS  one  of  the  representatives  of  the  testator,  1 
Saund.  207,  n.    As  to  the  plea  of  plaintifT  being  ne 
unqttcM  executor,  see  2  Stark.  Evid.  548.    See  the 
forms,  Rast.  Ent.  322  a.  329  b.  pi.  10.  830  a.— Co. 
Ent.  144  b.— Lib.  Plac.  427,  pi.  27.— 6  Wentw. 
293.— Id.  Ind.  xxvi.— 1  Rirh.  C.  P.  454.— See  ib. 
pleaded  in  abatenient,  1  Wentw.  14.    A  plea  that 
defendant  is  administrator,  not  executor,  is  m  abate- 
ment.   Under  this  plea  the  defendant  may  give  in 
evidence  that  there  were  bona  notabilia^  in  other 
dioceses,  for  it  confesses,  and  avoids,  and  does  not 
falsify  the  seal  of  the  ord'mary,  1  Saund.  274, 5.— 
See  5  B.  fr  Cres.  492.— Post,  942.— 1  Salk.  297, 
288. — 5  Mod.  145.    If  this  plea,  or  a  release  to  the 
defendant  himseU^  be  falsely  pleaded,  tcm6^  thtt 
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and  leataraeDt  of  the  said  E.  F.  deceased,  oor  e^er  adininisteredC/)  any  of  the     >▼  ano    < 
goods  aod  chattels  which  were  of  the  said  £.  F.  deceased,  at  the  time  of  bis  bzkcutok^ 
death,  as  executor  of  the  last  will  and  testament  of  the  said  £.  F.  deceased,  in 
roaDDer  aod  form  as  the  said  plaintiff  hath  above  in  his  said  declaration  in  that 
behalf  alleged.     And  this,  d&c. — [^Conclude  mik  a  vert/!cafton(m),  as  on/e, 
907,  sixth  form,] 

*\^First  pleUt  general  issue(o) ;  second  plea^  actio  fio»,  as  ante^  906,  third  [  *942  ] 
form,'] — Becaase  he  says,  that  he  is  not,  nor  ever  halh  been  administrator  of  ^^«"^*n^ 
the  goods  or  chattels,  rights  or  credits,  which  were  of  the  said  £.  F.  deceased,  adminu* 
to  manner  and  form  aforesaid,  as  the  said  plaintiff  hath  above,  in  his  said  decla- 
ration in  that  behalf  alleged.     And  this,  dec.     {^Conclude  with  a  verification^  as 
anief  907,  sixth  form,] 

C.  D«  ^      And  the  said  defendant,  by his  attorney,  comes  PiaioUffiic 

ats.  !  and  defends  the  wrong  and  injury,  when,  &c.  and  craves  muM-ator 

A.  B.  suing  as  ad-  ^oyer  of  the  said  supposed  letters  of  administration,  and  ^(•■'crairw 

minlstrator,  &c.  J  they  are  read  to  him  in  these  words,  &c.  There  set  them  lattertof 
out  verbatim]  which  being  read  and  heard,  the  said  defendant  says,  that  the  said  tion(p)! 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  be- 
cause he  says,  that  the  said  plaintiff  is  not,  nor  ever  hath  been,  administrator 
of  the  goods  or  chattels,  rights  or  credits,  which  were  of  the  said  £.  F.  de- 
ceased, iu  manner  and  form  as  the  said  plaintiff  hath  above  in  that  behalf  al* 
leged.     And  this,  &c. — [Conclude  with  a  verificationt  as  ante^  907,  sixth  form.] 

\Jictio  non^  as  ante^  906.1 — Because  he  saith,  that  the  said  plaintiff,  as  to  the  PlaintiflTiM 

die  defendant  will  bo  liable,  de  bonis  propriUy  1  must  be  pleaded  specially  that  he  made  it,  and 

Saund.  386. — ^Wighlw.  18. — Toller,  2d  edit.  46S,  that  it  was  proved,  and  it  must  be  traversed  that 

474,  when  doc,  1  B.  &  A.  254.    Post,  94S,  4.    As  he  died  intestate,  see  form,  Plowd.  282. — Com. 

to  pleas  by  executors  in  general,  see  Toller,  2d  Dig.  Administrator,  B.  1. — 2  Saund.  47,  n.    The 

edit.  472, 8^  4.  pleas  usually  conclude  with  a  verification  but  se« 

The  plea  of  tie  unques  executor  may  be  pleaded  note,  preceding  page.    If  the  plea  be  that  defend* 

with  the  general  issue,  and  with  p/ene  adfmniatrO'  aiit  is  executor,  not  administrator,  see  1  Salk.  297. 

miy  &c.    Fortesc.  836.— Com.  Dig.  Pleader,  E.  2.  *^  Mod.  145. 

If  there  be  any  doubt  whether  the  defendant  may  (o)  See  note,  ante,  941  a. 

•ot  have  made  himself  executor  de  ton  tortf  it  is  \p)  In  an  action  of  assumpsit  by  an  adminis- 

dangerous  to  plead  ne  unque*  executor,  because  it  tratrix  upon  a  promissory  note,  given  to  her  intes- 

may  render  the  defendant  personally  liable  for  the  tate,  il  was  averred  in  the  declaration  as  usual, 

debt  and  cofcts,  though  he  may  not  have  assets  to  that  administration  of  the  effects  of  intestate  was 

the  amount,  1  Saund.  336  b.  n.  10;  but  there  will  duly  granted  by  the  bishop  of  C.,  and  the  above 

be  Bo  dAiiger  as  to  the  costs,  if  the  defendant  plead  plea  was  pleaded ;  and  issue  being  joined,  the  let- 

wi(h  this  plea,  the  pleaof  p/ene  adtniftt$travUf  and  ters  of  administration  granted  by  the  bishop  of  C. 

the  plaJDiiff  proceeds  to  trial,  but  does  not  succeed  were  produced  by  the  plaintiff,  but  it  was  also  prov- 

«poo  it,  1  B.  &  A.  264. — 8  Taunt.  129.    If  there  ed  that  the  intestate,  at  the  time  of  his  death,  had 

be  no  good  ground  of  defence  under  non  auump'  bona  notabiiia  in  another  diocese,  in  a  different 

.  til,  il  IS  best  not  to  plead  it,  or  indeed  any  other  province,  and  no  evidence  was  given  as  to  the  resi« 

pkba  not  maintainable,  see  post,  94S^  n.  donee  of  the  defendant  at  the  death  of  the  intestate : 

(/)  Thb  seems  proper,  because  a  person  who  It  was  held,  first,  that  the  letters  of  administratioa 

baa  wrongfully  administered,  may  be  sued  as  an  were  not  void,  inasmuch  as  the  other  diocese  in 

•socotor  generaUy,  1  Saund.  266,  n.  2.  which  the  intesUte  had  bona  noiabUia  was  iu  a  di& 

{m)  It  IS  usual  to  conclude  this  plea  with  a  ver-  ferent  province ;  and^  secondly,  that  the  only  ques* 

iftettioD.    It  should  seem,  however,  that  as  the  tion  raised  upon  the  issue  was,  whether  the  lettera 

f  vbioet-raatier  of  it  is  a  denial  of  an  allegation  in  of  administration  were  duly  granted  by  the  bishop 

the  declaration,  it  might  conclude  to  the  country.  of  C,  and  that  il  was  no  part  of  the  issue  whether 

(II)  Sco  the  notes  to  the  precedingform.    This  the  defendant,  at  the  death  of  the  intestate,  resid- 

ii  a  good  plea  in  bar.    Com.  Dig.  Pleader,  2  D.  ed  within  the  diccese  of  C.    The  fact  of  hit  resi- 

1S,  aod  as  a  person  cannot  be  sued  as  administra-  dence  elsewhero.  if  relied  upon,  oucht  to  have  baen 

tor  de  um  torU  it  is  not  necessary  in  this  plea  to  spedally  pleadao.    6  B. «  C.  491.^  D.  St  Ry. 

«v«r  thai  the  defendant  never  administered,  6  T.  f47, 8.  C. 
ft.  661.    8mMe  if  Um  dMsetMd  nadt  a  wiU,  it 
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BT  AivD  g^ifi  several  suppoied  eauics  of  action  in  the  said  declaration  menti<med{q)f  U 
KzvcuTOJit,  not  nor  ever  was  administratrix  of  (he  goods,  chattels,  and  effects  which  were 
trator  as  to  of  the  said  J.  W.  deceased,  in  manner  and  form  as  the  said  plaintiff  hath  above 
Mtion'con-    ^"  ^^^  ^^^^  declaration  in  that  behalf  alleged.     And  this,  dz.c. — [Conclude  vfith 

tained  in       ^  verification^  as  ante^  907,  sixth  foTrm^l 
declaration  •'  »  '  J  J 

Pl«a,  at  (o  And  for  a  further  plea  in  this  behalf,  as  to  all  the  counts  of  the  said  declara- 
cotmts,  ex-  ration  except  the  last,  the  said  defendant,  by  leave  of  the  court  here,  for  this 
UMttes-***'  purpose  first  had  and  obtained,  according  to  the  form  of  tho  Statute  in  such 
tatora|>-  case  made  and  provided,  says,  that  the  said  plaintiff  ought  not  to  have  or 
plainiiif,and  maintain  his  aforesaid  action  thereof  against  him,  ^because  he  says,  that  the 
ant,  and"  '  ^^i^  ^*  ^*  ^^^  testator,  in  the  said  declaration  mentioned,  in  his  life-time,  to 
iointex'  -  ^'^'  ^"*  ^^'  ^^*  ^^'  C^^'^*'^)  aforesaid,  duly  made  and  published  his  last  will 
tors(r).  and  testament  in  writing,  and  thereof  constituted  and  appointed  the  said  defend- 
■■  J  ant,  the  said  plaintiff,  and  one  G.  H.  joint  executors,  and  afterwards,  to  wit,  on, 

&c.  at,  &c.  (venue)  aforesaid,  died  without  altering  or  revoking  his  said  last 
will  and  testament,  and  this  be  the  said  defendant  is  ready  to  verify,  wherefore 
he  prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
Fteatot^e  action  thereof  against  him,  &c.  And  for  a  further  plea  in  this  behalf,  as  to  the 
tha  deciara-  said  last  count  of  the  said  declaration,  the  said  defendant  by  like  leave,  &c. 
any  prombe  [(^ctio  fion,  ut  supra]  because  he  says,  that  the  said  promise  and  undertaking,  in 
was  made  "  '^®  ®®*^  ^®®^  Count  mentioned,  if  any  such  was  made,  was  made  by  the  said 
by  all  the  defendant,  together  with  the  said  plaintiff  and  G.  H.  jointly,  and  not  by  the  said 
jointly,  and  defendant  separately,  and  without  the  said  plaintiff  and  G.  H.  And  this,  dtc. 
in'bar!*'"*     [Conclude  with  a  verification^  as  ante,  907,  sixth  form.'] 

Plea  to  an        [*  First  plea,  general  issue  ;  second  plea,  by  /eave,  ^c.  actio  now,  as  ante,  906, 

against  an  third  form.] — Because  he  says,  that  the  said  several  supposed  promises  and 

that^there  undertakings,  in  the  said  declaration  mentioned  (if  any  such  were  made),  were 

wJTracu"  ®"^  ^^^^  ^"^  every  of  them  was  made  by  the  said  E.  F.  in  his  life-time,  jointly 

I>artie8be.  with  certain  other  persons,  to  wit,  G.  H.  and  I.  K.  who  have  survived  the  said 

tattator,  £•  F.  and  are  still  living,  to  wit,  at,  &c.  (venue)  aforesaid,  and  not  by  the  said 

iKlthe"te>r*  E.  F.  alone,  as  by  the  said  declaration  is  above  supposed.     And  this,  dtc. — 

tator.  [Conclude  with  a  verification,  as  ante,  907,  sixth  form.  \ 

w^lruvii         [First    plea,    general    issue(t),   as   ante,   908;     second    plea,   actio    non 

{q)  See  6  B.  &  C.  491, 497,  and  the  observa-  take  judgoiont  of  assetfl  in  Juturo  upon' the  latter 

tion  of  Baylcv,  J.  and  form,  id.  482.  plea,  and  go  to  trial  upon  the  plea  of  non  omuvjik 

(r)  As  to  the  validity  of  this  plea,  see  2  B.  &  P.  aO,  he  will  be  entitled  tocosts  if  he  obtain  averdici, 

124, 126.   The  plainiin  might  reply,  that  he  did  not  and  therefore  in  such  case,  unless  the  defendant 

prove  the  will,  see  S  T.  R.  657.  has  a  good  cround  of  defence  upon  ncn  auuwfni, 

(«)  See  forms,  2  Saund.  220.— 2  Rich.  C.  P.  10.  it  is  usual  lor  him  to  move  to  withdraw  his  plea, 

246.    If  the  defendant  have  any  assets  in  hand,  he  which  ihe  court  will  permit  him  to  do  on  payment 

should  plead  pltne  adminittravit  pratery  as  in  the  cf  cost5, 2  Bl.  Rep.  1276.    9  B.  &  C.  666.— Tidd, 

form,  post,  946.    In  an  action  against  an  executor  9(h  ed.  980.    But  if  an  executor  plead  several 

of  an  executor,  tho  plea  must  show  a  duo  adminia-  pleas,  and  the  plaintiffiake  issue  on  them,  and  any 

tration  by  each.    10  East,  S16. — See  post,  944.  one  of  them  a  oar  to  tho  action  {tsplene  admin^ 

(!)  Unless    there   be   some   sufficient  ground  tf^rat^ii,  or  the  like)  be  found  f  r  the  defendant,  be 

en  which  the  plaintiff's  demand  may  be  disputed,  will,  as  m  ordinary  cases,  be  eniiiled  to  the  costs 


admmistrator 
OMtumptii  nndpleneadmniatriuntf  if  iiiopizintift   pleads  pUn§  apminutraoU,  or  judgments   ouw 
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(a),  a$  anit^  906,  third  famLl — Because  he  says,  *lliat  he  [hath  fully  adminis-     '^  *»» 

,  AOX19BT 

tered  all  and  singular  the  goods  and  chattels,  which  were  of  the  said  £.  F.  de-  BxscuTOBa, 

ceasedi  at  the  time  of  his  death,  and  which  have  ever  cume  to  the  hands  of  the 

said  defendant  as  executor  (or,  **  as  administrator")  as  aforesaid,  to  be  adminis- 

tered,  to  wir,  at,&c.  (venue)  aforesaid  ;  and  that  he  the  said  defendant] (10)  hath 

not,  nor  on  the  day  of  exhibiting  the  bill  of  the  said  plaiotiff  in  this  behalfl[x), 

(or,  if  in  C.  P.  01*  by  original^  **  at  the  time  of  the  commencement  of  this 

suit")  or  at  any  time  since(^),  had  any  goods  or  chattels  which  were  of  the  said 

£.  F*  deceased,  at  the  time  of  his  death,  in  the  hands  of  the  said  defendant  as 

executor  (or  ^  as  administrator"),  as  aforesaid,  to  be  admiuistered(l).     And 

thi»?,  <fec. — [Conclude  wiih  a  verification^  aa  aw/e,  907,  sixth  form,] 

l_JIciioiion^  Qsante^  906,  third  form.] — Because  he  sjiys,  that  the  said  G.  H.  ^?*?*«'-.^ 
{the  first  exetuior)  in  his  life-time,  did  fully  adniitii:»ter  all  and  singular  the  by  the  exec- 
goods  and  chattels  which  were  of  the  said  E.  F.  (the  first  testator)  deceased^  si  eMcutor(«). 
the  time  of  his  death,  and  which  ever  come  to  the  hands  of  the  said  G.  H.  {the 
first  executor)  as  such  executor,  to  be  admiiii;»tored.    And  that  he  the  said  defend- 
ant {^the  executor  oj  the  executor)  hath  fully  administered  all  and  singular  the 
goods  and  chattels,  which  were  of  the  said  £.  F.  {the  first  testator)  deceased^ 
at  the  time  of  his  death,  and  which  have  ever  come  to  the  hands  of  the  said 
defendant,  as  executor  as  aforesaid,  to  be  administered,  to  wit,  at,  &c.  (venue) 
Bforesaid(a);  and  that  the  said  defendant  hath  not,  nor  on  the  day  of  exhibiting 
the  bill  of  the  said  plaintiff  in  this  behalf,  or  at  any  time  since,  had  any  goods 
or  chattels  which  were  of  the  said  £.  F.  {the  first  testator)  ^deceased,  at  the  [  *94Q  1 
time  of  his  death,  in  the  bands  of  the  said  defendant,  as  executor  as  aforesaid, 
to  be  administered.     And  this,  &.c. — [Conclude  with  a  verification,  as  ante^  907| 
sixth  form.]  '  « 

[Actio  noTi,  as  ante,  906,  first  form,] — Except  as  to  the  sum  of  £ — (c),  be-  Plene  ad- 

fnimttravU 

staodinf,  and  piene  adminittravit  prattTt  ^"^  ^1^^  3.~-4  East,  508.    Under  ihis  allegaiioD  the  defend-  V^terifi). 

plaintiff  admitting  thetnilh  oflhe  plea,  takes  jadji(-  ant  may  give  in  evidence  any  due  administration 

sent  cf  assets  in  futuroy  the  defendant  is  not  lia-  of  assets.     1  Esp.  Rep.  S14. 

bletoeoaU.    Tidd,  9th  edit.  980.    Nor  does  he  {y)  Material,  S  East,  375.--Cro.  Jac.  1S2 ;  and 

seem  to  be  liable  thereto  when   he  pleads  -plene  as  to  the  replication  to  ir,  eeo  6  T.  R.  11. — Poat, 

adminisiraxiit  pralef^  \nA  the  plaintiff,  admitting  1163. 

the  tmth  of  the  plea,  takes  judgment  of  the  assets  {x)  The  above  is  the  form  of  the  ammded  plea, 

admitted  in  part,  and  for  the  rebiduo  of  assets  in  in  Wells  and  Fydell,  10  East,  315. 

JuUlto,    Id. — ^Rast.   Entr.  3S3. — 8  Go.    134. — S  (a)  It  is  necessary  to  aver  that  tho  first  executor 

Sauod.  229.  hath  fully  administered,  10  East,  315. 

On  a  pica  oi  plene  adminittraoU  by  several  (6)  See  theformn,  Rast.  Ent.SSSa. — SWentw. 

•xacDtora,  if  some  are  shown  to  have  assets  in  hand,  21 1, 214. 

and  the  others  not,  the  latter  arn  entitled  to  a  vcr-  (c)  Some  of  the  forms  pray  judgment  generally, 

diet.    Mo.  h  Mai.  C.  N.  P.  SSO.  Rast.  Ent.  328 — 3  Went\v.'211..^iher8  do  not 

(■)  This  seems  proper  in  all  cases,  4  East,  508.  commence,  but  only  conclude,  with  a  praver  of 

2  Bannd.  216,  n.  1.  220,  n.  3.  judgment,  except  as  to  the  assets  acknowleoged,  8 

(to)  The  words  within  the  brackets,  *^  that  ike  Wentw.  211,214.    The  latter  precedent  also  avers 

ueeuior  hathfully  adminieUred  the  goode^  &c.  the  bringino[  the  money  into  court,  but  this  b  un- 

ara  uauallv  inserted,  but  it  has  been  said  are  frupar-  necessary,  for  the  assets  confessed  may  be  gooda 

ftious,  and  that  the  more  formal  and  correct  way  or  a  leasehold  interest,  not  canable  of  being  brought 

of  pleading  is  to  omit  these  words.    2  Saund.  220,  into  court.    The  same  preceoent  also  admits  a  ua- 

n.  8.      But  according   to  2  Saund.    220.    n.    a.  bility  ia  costs,  but  this  is  incorrect,  for  if  the  plaa 

6tb    edit,  bv  Messrs.    Patterson    and  William:),  be  true,  the  defendant  i»  not  liable  to  costs.    Ante, 

it  is  betur  they  fhuuld  be  inserted  (2).  943, note. 

(X)  This  is  malarial,  2  SaunJ.  216,  n.  1.  220,  n. 

(1)  ^  In  Pennsylvania^ix  general  verdict  for  tho  plaintiff  on  th«)  pleas  of  non  atsumpntf  plene  ad^ 
minitfraafUi  and  debts  of  a  higher  nature,  is,  substantially,  a  fiailing  of  asset?  lo  the  amount  of  the  de<- 
mand,  and  gor>d.     Sirohcrker  v.  Drinkle,  16  Serg.  &  Rawie,  38.  > 

(2)  ^  See  Fowler  v.  Sharp  et  eU.  Ex.  of  Sharp,  15  Johns.  Rep.323,  where  a  plea  omitting  these 
words  was  held  good  upon  special  demuf  rer.  ^ 

Vol,  hi.  8 
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BY  AifD  cause  he  says,  that  be  the  said  defendant  hath  fully  administered  all  and  singu- 
xzxcvTOKf,  lar  the  goods  and  chattels  which  were  of  the  said  £.  F.  deceased,  at  the  tiin« 
of  his  death,  and  which  have  ever  come  to  the  hands  of  the  said  defendant,  as 
executor  [or,  "  as  administrator*^]  as  aforesaid,  to  be  administered,  except 
goods  and  chattels  of  the  value  of  '£ —  [or,  except  the  said  $um  of£ — ]  to  wit, 
at,  &c.  {venue)  aforesaid,  and  that  he  the  said  defendant  hath  not,  nor  on  the 
day  of  ezhibitiDg  the  bill  of  the  said  plftintiff  in  this  behalf,  [or,  ij  in  C.  P.  or 
hy  original,  *'  at  the  titpe  of  the  commencement  of  his  suit,"]  or  at  any  time 
since,  bad  any  goods  or  chattels  which  were  of  the  said  E.  F.  deceased,  at  the 
time  of  bis  death,  in  bis  bands  to  be  administered,  except  the  said  goods  and 
chattels  of  the  value  aforesaid,  [or,  the  Maidsum  of£ — .]  And  this  he  the  said 
defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  defend* 
ant,  except  as  to  the  said  sum  of  £ — ,  6lc* 

r  *946  ]  *[Firstplea,  general  issue,  as  ante,  908  ;  second  plea,  plene  adtninistravit,  as 
^MOner  by  ^'*'*»  ^^^ »  third  plea,  actio  now,  ^s  ante,  906,  third  yonn. ]T-Because 
^  !*j[^u-     he  says,  that  the  said  £.  F.  in  his  life-time,  to  wit,  on,  &.c.  {date  of  bond)  the 

day  of  A.  D. at,  &c.  {venue)  aforesaid,  by  his  certain  writing 

obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  here,  the  date 

whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 

Jast  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said 

defendant,  in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  to  be  paid  to 

the  said  defendant,  with  a  condition    thereunder  written,  that  if,  6lc.  [here  set 

Ou  ft  bond,   out  the  condition{e)]  which  said  writing  obligatory  was  so  made  as  aforesaid, 

for  securing  the  payment  of  a  just  debt(/),  and  at  the  time  of  the  death  of  tbe 

said  F.  F.  was,  and  still  is,  in  full  force  and  effect,  not  in  the  least  reversed, 

satisfied,  or  otherwise  vacated,  and  before  and  at  the  time  of  the  commencement 

of  this  suit,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  payable  to  the  eaid 

defendant,  under  and    by  virtue  of  the  haid  writing  obligatory,  for  principal  and 

On  fttimple  interest,  was,  and  still  is,  unpaid  and  unsatisfied  to  the  said  defendant(^).     And 

d«bt.  the  said  defendant  further  saith,  that  the  said  £.  F.  in  his  life-time,  and  at  the 

time  of  his  death,  was  justly  and  truly  indebted  to  the  said  defendant  in  a  large 

sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  for,  Slc.  [here 

state  the  particulars  of  the  setoff  on  simple  contract,  as  ante,  937  to  939,]  and 

[  *947  ]  which  said  last-mentioned  ^sum  of  money  still  remains  whully  in  arrear,  unpaid, 

Defendant     and  unsatisfied  to  the  said  defendant.     And  the  said  defendant  further  saitb, 

Swmirf     ^^^  <he  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  {date  of  wiU,  or  about  it,)  at, 

*c-  &c.  {venue)  aforesaid,  duly  made  and  published  his  last  will  and  testament  (A) 

{d)  See  forms,  1  Saund.  SSS.~S  Went.  219,  («)  When  it  \m  proper  to  etate  the  condition  of 

t44.~Id.  Index,  nvi.  to  zzxiii.— 2  Rich.  C.  P.  890,  the  bond  in  (he  plea,  see  1  Saun.  S83,  n.  7.-5  T. 

254.    A  retainer  may  be  pleaded  or  given  in  (*vi-  R.  308. 

dence  under  the  plea  or  pUne  administraviii  I  (/)  In  pleading  a  retainer  on  a  hor.d  debt,  it  is 

Brownl.  75.— 6  Burr.  1S80[  5. — 2  Bl.  Rep.  966.—  not  necessary  to  aver,  that  the  bond  laas  given  for 

Co.  Lit.  2B3a.    Bui  it  is  in  general  advisable  to  ajuM  and  true  debt,  6  T.  R.  550.— 1  Saond.  830, 

plead  it,  in  order  to  compel  the  plaintifl',  by  his  re-  n.  4,SS3,  n.  6. 

plicatiop,  to  admit  either  the  retainer  or  (he  insuffi-  {g)  It  seems'  .proper  in  ail  cases  to  show  how 

ciency  or  the  assets  ;  and  as  to  what  maybe  plead-  mu<h  is  diie  on  the  bond,  3  T.  R.  309.— 1  Saund. 

ed  by  way  of  retainer,  see  1   B.  &  A.  664, 2  Stark.  383,  note  7. 

528;  see  form  of  plea  of  retainer  under  marrisge  {h)  In  an  action  against  an  admtnislralor,  it  is 

settlement)  4  Price,  89  ;  huw  to  frame  plea  in  gen-  not  necessary  in  his  plea  of  retainer  to  state  the 

•ral,  id.  letters  of  admini&tiatibn,  because  the  declaration 
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in  writing,  and  thereby  constituted  and  appointed  the  said  defendant  eiecutor  "^  ^^^ 
(hereof,  and  aAerwards,  to  wit,  on  the  day  and  year  last  afore;iaid,  at,  d&c.  (i^€fiti€)  vKscvToaf, 
aibredaid,  the  said  E.  F.  died,  without  revoking  or  altering  his  said  will ;  aftef 
whose  death  the  said  defendant  duly  proved  the  said  will,  and  took  upon  him- 
self the  harthen  of  the  execution  thereof,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and 
the  said  defendant  further  saitb,  that  he  hath  fully  administered  all  and  singular 
the  goods  and  chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death, 
and  which  have  ever  come  to  the  hands  of  the  said  defendant,  as  executor,  {^or^ 
**  as  administrator"]  a«  aforesaid,  to  be  administered,  except  goods  and  chattels 
of  small  vahie,  to  wit,  of  the  value  of  <£lO(t),  and  that  he  hath  not,  nor  on  the 
day  of  exhibiting  the  bill  aforesaid,  [or  if  in  C.  P.  or  by  original,  **  at  the  time 
of  the  eommencemont  of  this  suit,"]  or  at  any  time  afterwards,  had  any  goods 
or  chattels  which  were  of  the  said  £.  F.  deceased,  at  the  time  of  his  death,  ex« 
cept  the  said  last-mentioned  goods  and  chattels  of  the  value  aforesaid,  which  are 
not  sufficient  to  pay  or  satisfy  the  monies  duo  and  owing  to  the  said  defendant 
as  aforesaid,  and  which  he  the  said  defendant  retains  in  his  hands,  towards  and 
in  part  satisfaction  and  payment  thereof,  and  this,  &c. — [^Conclude  wiih  a  vert- 
fieaiionf  as  ante^  907,  sixth  form.] 

[Actio  nan,  as  ante^  90G,jir#//orm.]-*  Because  he  says,  that  one  6.  H.  here  ^Judgment 

tofbre,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  in(fr) Term,  in  the  JJLbJttw- 

year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our  said  lord  ^fS*"**^' 

the  king,  before  the  *king  himself,  [state  the  recovery  of  the  judgment  against  l>o»<l>  uul  a 
the  deceased  in  the  King*s  Bench.,  Common  P/eoj,  or  Exchequer^  whether  in  as-i^^!uutd«- 
sumpsit  or  debt^  ^c.  precisely  as  in  the  precedents^  ante^  482  /o493,  and  conclude^    ^^^^^' 
as  in  those  precedents  with  a  reference  to  the  record^  and  an  eUlegation  that  the  I     ^^r  J 
judgment  is  still  in  force ;  see  the  precedent  in  1  Saund.  329,  and  then  proceed  <M^"^f  ^^ 
follows  :] — And  the  said  defendant  further  saith,  that  the  said  E.  F.  in  his  life-  ceasad. 
time,  to  wit,  on,  &c.  (date  of  bond^)  at,  &c.   (venue)  aforesaid,  by  his  certain  Bond  out- 
writing  ohligatory,  sealed  with  his  seal,  became  held  and  firmly  bound  to  one  J. 
K.  in  the  sum  of  ^ —  of  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  J. 
K.  which  said  writing  obligatory  was  so  made  as  aforesaid,  for  securing  the  pay- 
njeDt  of  a  just  debt(/},  and  ut  the  time  of  the  death  of  the  said  E.  F.  was  and  still 
is,  to  full  force  and  effect,  not  in  anywise  cancelled,  annulled,  paid  off,  or  satisfied, 
and  before  and  at  the  time  of  the  commencement  of  this  suit,  there  was 
and  still (m)  is  due  and  owing  to  the  said  J.  K.  upon  and  by  virtue  of  the  said 

•dmiti  it,  S  T.  R.  550 ;  but  it  is  otherwise  in  the  plea  of  this  nature  in  general,  see  1  Saund.  8S9  to 

caeo  of  an  cXMmior,  who  pleads  a  retainer  in  that  S89,  in  the  notes.    An  unsatisfied  decree  in  equi^ 

chaf  actor,  I  Mod.  206.     But  see  6  T.  R.  550.— 2  cannot  be  pleaded,  but  that  court  will  relievo.    II 

Scnu  1106;  and  therefore  the  above  allegation  of  Via.  Ab.  291.— Freem.  333.— S  P.  Wms.  401,  n.  f. 

the  will    and   appointm9nt  of  the    defci^ant   asi  Toller,  270. 

execalor  is  in  general  advisable,  and  if  in  an  action        (Ac)  The  plea  must  state  the  Term  and  year 

aniastt  a  person  sued,  as  executor,  he  plead  a  re-  when,  and  the  court  in  which  the  judgment  was  ob» 

tamer  as  administrator,  the  letters  of  administra-  tained,  1  Saund.  329,  note  1,  and  as  to  the  mode  of 

tioo  ehould  be  slated,  Sir  T.  Jones,  23.-6  T.  R.  siatine  a  judgment  recovered  against  the  deceased, 

651.  id.  ibid,  note  2.    An  erroneous  judgment  is  suiB- 

(t)  Some  value  ought  to  be  stated,  though  the  cient,  1  Slra.  407. 

Secue  amount  vb  not  material  or  iravervable,  1        (/)  This  allegation  is  usual,  though  it  is  not  no- 

twnd.  S3St  n.  7.  ces^ary.    If  the  debt  were  not  a  just  one,  the 

(  ff)  See  prooKlents,  3  Wentw.  Ind.  xxvi  to  xxxiii.  plaintiff  might  show  it  iu  his  replication,  1  Saund. 

1  Saund.  329  to  389.— Lutw.  446,  447.— Lil.  £iit.  330,  n.  4, 333,  n.  6.— 1  M.  &  S.  345. 
57,  lOa  HI,  117,  119,  169.— 2  Rich.  C.  P.  96  to        (m)  See  Toller,  281.—  11  Vin.  A.  B.  904. 
U7.— Plead.  Atsist.  370.    And  as  to  the  form  of  a 
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writing  obligatory,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  to  wit,  at, 
d&c.  {tentu)   aforesaid(n).     And   the  said  defendant  further  saith,  that  one 

L.  M.  after  the  *death   of  the  said  E.  F.  to  wit,  in  Term,  in  the 

year  of  the  reign  of  our  lord  the  now  king(p),  impleaded  the  said  defend- 
ant as  executor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  [oi*, 
as  administrator  of  all  and  singular  the  goods  and  chattels,  rights  and  creditip, 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  who  died  intestate,"] 
in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or^  «*  of  the 
bench,"]  at  Westminster,  in  the  county  of  Middlesex,  in  a  certain  plea  of 
debt(9),  for  the  sum  of  <£-^  due  and  owing  to  the  said  L.  M.  from  the  said  E. 
F.  in  his  life^time,  and  at  the  time  of  his  decease;  and  such  proceedings  were 
thereupon  had  in  the  said  court  of  our  said  lord  the  king,  at  Westminster  afore- 
said, in  that  plea,  that  the  said  L.  M.  afterwards,  to  wit,  in  that  same  -^— 

Term,  in  the year  aforesaid,  by  the  consideration  and  judgment  of  the 

aaid  court  recovered  against  the  said  defendant  as  executor  [or^  ^*  as  adminis- 
trator,"] as  aforesaid  his  said  debt  of  £ —  and  also  £ —  which  by  the  same 
court  were  adjudged  to  the  said  L.  M.  for  his  damages  which  he  had  sustain- 
ed, as  well  on  occasion  of  (he  .detaining  of  that  debt  as  for  his  costs  and  charg- 
es by  him  about  his  suit  in  that  behalf  expended,  to  be  levied  of  the  goods  and 
chattels  which  were  of  the  said  E.  F.  at  the  time  of  his  death  in  the  hands  of 
the  said  defendant  to  be  administered,  if  he  had  so  much  thereof  in  his  hands 
to  be  administered,  and  if  he  had  not  so  much  thereof  in  his*  hands  to  be  ad- 
ministered then  the  sum  of  £ —  parcel  of  the  damages  aforesaid,  being  the 
amount  of  the  costs  and  charges  aforesaid,  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  defendant.  Whereof  the  said  defendant  was  convicted, 
as  by  the  record  and  proceedings  thereof,  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  more 
fully  appears.  Which  said  judgment  so  had  and  obtained  as  aforesaid,  was 
had  and  obtained  for  a  true  and  just  debt  due  and  owing  to  the  said  L.  M. 
from  the  said  E.  F.  in  his  life-time,  and  at  the  time  of  his  death(r)  and  still 
remains  in  full  force  and  effect,  not  in  anywise  reversed,  annulled,  discharged, 
or  satisfiedCt) ;  and  before  and  at  the  time  *of  the  commencement  of  this  suit, 
there  was  and  still  is  due  and  owing  to  the  said  L.  M.  upon  and  by  virtue  of 
the  said  last-mentioned  judgment,  a  large  sum  of  money,  to  wit,  the  sum  of 
£ —  to  wit,  at,  &c.  {venue)  aforesaid(f).     And  the  said  defendant  further  saith. 


(fi)  The  defendant  may  plead  the  penalty  aa 
the  outstanding  debt,  or  may  show  what  is  really 
due,  and  the  latter  mode  is  recommended;  and 
sometimes  it  is  proper  to  sot  forth  the  condition  of 
the  bond,  ante,  94S.—5  T.  R.  S09.— 1  Saund.  S33, 
note  7. 

(o)  As  to  the  mode  of  pleading  a  jud^ent 
against  the  defendant  as  executor  and  admimstra- 
Cor,  see  1  Saund.  329,  n.  3, 330,  n.  4, 331,  n.  6.  For- 
merly it  was  the  practice  in  all  cases  to  sot  forth 
tlie  bond  or  other  debt,  upon  which  the  jud^ent 
was  founded,  and  the  pleadings  in  the  acuon,  1 
Saund.  SS9,  note3)  but  the  present  mode  of  plead- 
ing, in  (MttonjDtif,  a  judgment  obtained  against  an 
executor  or  admlnislrator,  is  as  above,  not  stating 
the  nature  of  the  debt,  or  the  proceeding ;  and 
though  it  is  stated  in  I  Saund.  3Sl,  n.  ^  to  be  pro- 
peris  set  forth  the  declaration  or  pleadings  in  the 


aetion  this  is  not  usual ;  but  in  a  plea  to  an  action 
ofdebtonspeGto/iy,  it  is  still  necessary  to  show 
that  the  debt  on  which  tlie  judgment  was  recovered 
was  a  specialty,  or  to  aver,  that  tlie  jud^rment  was 
recovered  before  Uie  defendant  had  notice  of  the 

rlainlifTs  demand,  see  1  T.  R.  690.-^  Id.  238.— 
Sid.  S33.  See  a  plea  of  judgment  recovered 
a|;ainst  defendant  as  executor,  puu  dcarein  oon- 
isnti  anc#^  post,  1240. 

(p)  This  is  necessary,  see  ante,  948,  n. 

(q)  The  judgment  is  to  be  described  according 
to  the  (act.  whether  in  assumpsit,  debt,  or  cove- 
nant, see  tne  noode  of  stating  tne  judgment,  ante, 
948. 

{r\  This  is  not  necessary,  tee  ante,  948,  n. 

(ff)  This  unnecessary,  see  1  Saund.  890^  n.  4. 

[t)  As  to  this  allegation,  see  ante,  946,  n.  948,  n. 


IN    ASSUftlPSlT.  950 

that  he  hath  fully  admioistered  all  and  eioirular  the  Roods  and  chattels  which     '^  ^"^ 

were  of  the  said  £.  F.  deceased,  at  the  time  of  his  death,  which  have  ever  executoss, 

coDie  to  his  hands   to  be  administered,  except  goods  and  chattels  of  small 

value,  to  wit,  of  the  value  of  ^lO(u)  and  that  he  the  said  defendant  hath  not, 

Dor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  or,  in 

C.  P,  or  by  ortgtna/,  "  at  the  time  of  the    commencement  of  this  suit,"] 

or  at  any  time  since,  had  any  goods  or  chattels  which  were  of  the  said  £.  F. 

at  the  time  of  his  death,  in  his  hands  to  be  administered,  except  the  said 

goods  and  chattels  of  the  vahie  aforesaid,  which  are  not  sufficient  to  satisfy 

the  several  debts  aforesaid,  due  and  owing  on  the  said  judgments  and  writing 

obligatory  {aeearding  to  the  foci)  and  which  are  subject  and  liable  to  satisfy 

the  said  several  debts.     And  thi8,d&c. — [ConcluiU  with  a  rer(/!ca<ton,  a$  anie^ 

907,  tixth  preced€fii{w).'\ 

Im)  As  to  this  aU«g«tioii,  Me  ante,  947,  n.  83  mentioned  in  the  bond  and  record  of  judcment, 

(10 )  Pormerlj  tlue  |Je&  was  concluded  with   an    but  it  is  not  material,  and  is  now  omitted,  1  saund. 
anpnaent  of  the  intettate's  being  the  same  person    334,  n.  8. 
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Term,  —  WiU.  4. 


C,  D.  V 

nts.  >  And  the  said  defeodant  by  £.  F.  his  attorney,  cornea  and  defends 
A.  B.  y  the  wrong  and  injury,  when,  d&c*  and  nays  that  he  does  not  owe  the 
said  som  of  money  [or,  **the  said  sum  of  £ — *'](2f)  above  demanded,  or  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  com- 
plained against  him,  and  of  this  the  said  defendant  puts  himself  upon  the  coun- 
try, &c. 

TkUform  of  plea  of  nil  debet  will  be  the  same  as  Ike  preceding  one,  omitting 
ike  word  **  owe,*'  and  instead  of  it  say  **  detain.*' 


J 


C.  D. 

atd.      >     And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  defends 
A.  B.(a).  /  the  wrong  and  injury,  when,  &c  *and  says  that  he  does  not  owe 

to (6)  our  said  lord  the  king,  [or^  **  to  the  poor  of  the  parish  of in  the 

county  aforesaid,"]  and  to  the  said  plaintiff  who  sues  as  aforesaid,  or  to  either 
of  them,  the  said  sum  of  money  [or,  *^  the  snid  sum  of  <£ — "](<:)  above  demand- 
ed, or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff,  who  sues  as 
aforesaid,  hath  above  thereof  complained  against  him,  and  of  this  the  said  de- 
fendant puts  himself  upon  the  country,  &c. 


ix)  See  forms,  I  Rich.  C.  P.  147, 61t.    More. 
m,-^  Rich.  C.  P.  907,  S16.    Ai  to  Uu«  plea  ui 

fieoeral,  tee  ante,  yoI.  i.  Index, " Debt  {phiu  tn]." 
t  if  a  proper  plea  to  debt  on  eimple  contract,  or  wr 
an  escape,  or  on  a  penal  statute^  or  when  the  deed 
it  mere  inducement  to  the  action;  but  not  when 
the  action  is  founded  on  a  specialtj.  a*  on  a  bail 
bond,  &c.  or  on  a  record,  Ld.  Raym.  1600.— Com. 
Dig.  Pleader,  f  W.  17.  See  a  plea  €€non  detinet. 
1  Rich.  C.  P.  147.^Po8t,  lOStS.— Ante,  vol.  i.  In- 
dex, "  Z>f6Mp<«at  tn)." 

{jf^  ir  the  sum  be  specified  strictly,  the  plea 
should  apply  te  all  the  sums  demanded ;  tnus,  wncre 
a  declaration  in  debt  demanded  SOOO/.,and  contain- 
ed scToral  counts,  each  oT  which  stated  a  debt  of 
ttii.,  and  the  defendant  pleaded  that  he  did  not 
owe  the  said  sum  of  224/.,  it  was  decided  that  the 
ptaintiflTmifht  sign  judgment  as  for  want  of  a  plea, 
S  B.  ft  P.  174,  but  in  a  later  case  such  a  mistake 
was  considered  immaterial,  and  the  amount  was 


rejected  as  surplusage,  1  D.  It  R.  47S,  and  see  1 
M.  It  P.  27e,  aer. 

(«)  See  the  form,  7  Wentw.  Index,  892, 8. — I 
Rich.  G .  P.  147.~Lai.  Ent.  ttS.  The  4  &  6  Anne 
does  not  allow  double  pleas  in  a  penal  action,  2 
Wils.  21.  The  plea  of  not  guilty  would  suffice,  1 
T.  R.  462.— Ante, Tol.  i.  Index, «  DeU  {pleaa  tn)." 

(o)  It  is  sufficient  in  a^ict  tam  action,  to  tntitole 
the  plea  with  the  names  of  the  partiei^  without  the 
addition  of  «  ^ut  tam^  lie."  to  tne  plaintiiTs  name, 
7  East,  33S. 

(6)  The  plea  in  this  respect  should  be  conform- 
able to  the  declaration,  ana  where,  in  an  action  ^t 
torn,  the  plea  suted  that  the  defendant  did  not 
owe  to  the  plaintiff,  omitting, "  and  to  our  ford  the 
kin|(,"  ft  was  held  insufficieni^ob.  S28.  Bac.  Ab. 
Action,  qui  tam^  D.  and  Reg.  Plac.  902,  but  it  would 
be  sufficient  to  say  he  doth  not  owe  generally  mo- 
do  ef /bftna,  frc  without  specilyiiig  to  whom. 

{€)  Ante,  n.  (jf). 


PL£AS    IN    DEBT    IN    GENERAL.  ^52 

C   D.  \  aCIVCIIAL 

atB.    >      And  the  said  defendanl  by  E. F.  his  attorney,  comes  and  defends  the  Naneti 
A.  B.  *  wrong  and  injury,  when,  dtc.  and  says  that  the  said  9uppo$ed($)  writ-  f""^^^^)- 
ing  obligatory  [or,  "  indenture,''  or^  "  articles  of  agreement,"  according  to  the 
faetf']  18  not  hia  deed,  and  of  this  he  puts  himself  upon  the  country,  &c. 


>     And  the  « 
L  i  by  £.  F.  hii 


CD. 

ats*    \     And  the  said  defendant,  executor  [or,  "  administrator,"]  as  aforesaid,  Tht  Kke  by 
A.  B.  i  by  £.  F.  his  attorney,  comes  *and  defends  the  wrong  and  injury,  IriSuSS^ 
when,  d&c.  and  says  that  the  said  supposed  writing  obligatory  [or^  **  indenture*"  jf*^/)- 
or^  **  articles  of  agreement,"  according  to  the  faci^  as  in  declaration,]  is  not  the  -' 

deed  of  the  said  6.  H.  deceased,  and  of  this  he  puts  himself  upon  the  country, 
&c. 

C.  D. . 
als.    I     And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  defends  the  Nom  «i 

A.  B.  )  wrong  and  injury,  when,  &c.  and  craves  oyer  of  the  said  9uppoied{h)'^^ll'^ll^ 
writing  obligatory,  in  the  said  declaration  mentioned,  and  it  is  read  to  him(t),  6lc.  ^^^  *^ 
he  also  craves  oyer  of  the  condition(Ar)  of  the  said  supposed  writing  obligate-  (r)« 

ry,  and  it  is  read  to  him  in  these  words,  *'  Whereas,"  &c.  [Aere  set  forth 
ilu  recitali^  if  any^  and  the  condUion$i  oer6a/nii(/)],  which  being  read  and 
heard,  the  said  defendant  says,  that  the  said(m)  supposed  writing  obligatory  is 
not  his  deed,  and  of  this  he  puts  himself  upon  the  country,  &c. 

(d)  S«e  form,  1  Rich.  C.  P.  146.    When  thi<  ousof  taking  mn  advantage  of  a  Tariance  in  the  deml 

plea  is  neceeeary  or  proper,  see  aate,  vol.  i.  Index,  as  stated  in  the  declaration,  he  should  not  crave 

•Debt  (pttOB  m)."— Tidd*ii  Prac.  9th  ed.  64S,  oyer,  and  set  it  out,  and  plead  mm  «< /aelMR,  ior 

66fi.— t  Ld.  Raym.  1500. — Com.  Dig.  Pleader.  S  by  that  the  deed  so  set  out  becomes  a  part  of  the 

W .  18.    l^his  plea  is  sood  in  &U  caies  where  the  declaration,  and  the  only  question  upon  the  trial  of 

deed  was  not  executed,  or  varies  from  the  declara-  that  issue  is  whether  the  deed  set  out  was  executed 

lion,  Com.  Die.  Pleader,  2  W.  18;    and  see  6  by  the  defendant.    4  B.&  C.  741.-7  D.li  R. 249, 

Taunt.  994.--S  Marsh.  98,  S.  C.--4  M.  &  S.  470.  S.  C.  and  see  t  B.  &  Aid.  765. 
And  a  material  qualification  of  a  covenant  in  the        {h)  See  ante,  note  e. 

deed,  not  noticed  in  the  declaration,  may  be  taken        (i)  Though  it  is  usual  in  oractice  not  to  set 

advantage  of  under  this  plea,  11  East,  668,  641, 2 ;  forth  the  bond,  but  to  say,  ^  and  it  is  read  to  him," 

but  see  1   Stark.  294 ;  6  Moore,  164.-4  Campb.  &c.  and  then  to  pray  oyer  of  the  condition,  and 

20,  memb,  conlrd.    And  the  defendant,  to  lake  ad-  set  it  forth  in  futc  perbOt  yet  it  is  said  thai  regu- 

vantage  of  a  variance,  should  not  crave  oyer,  and  larly  the  bond  oueht  to  be  entered  at  large,  as  well 

set  out  the  deefl,  whereby  he  would  in  efiect  deny  as  the  condition,  but  if  no  use  is  intended  to  be 

the  deed  set  out  in  bis  plea,  and  not  that  in  the  de-  made  of  the  bond  in  pleading,  there  is  no  occasion 

daraiion,  sse  4  B.  fc  C.  741.— 7  D.  &  R.  249.-2  to  crave  oyer  of  it  at  all,or  to  enter  any  such  nray- 

B.  &.  A.  765. P«»st,  963,  n.  er*  for  it  is  sufficient  to  pray  oyer  of  the  condition 

{e)  When  the  defendant  means  to  dispute  the  only.     1  Saund.  9  b.  note  1. 

validity  of  the  deed,  it  should  seem  that  the  plea  {k\  Oyer  must  be  demanded  of  the  oonditioo,  to 

should  refer  to  it,  merelv  by  the  term  "  tortlMr,"or  entitle  the  defendant  to  it,  1  Saund.  290,  note  2. 

*9Uppaa*d  writing  obligatory,"  "  indenture,^  &c.  (/)  The  whole  condition  or  deed  must  be  set 

sad  ■boold  not  say, "  wiiung  obligatoiy,"  &c.  gene-  forth  upon  oyer,  and  if  there  be  any  misrecital,  the 

rally,  because  such  admission  would  So  inconsist-  plaintiff  may  either  sign  judgment  as  for  want  of  a 

ent  with  the  proposed  defence,  1  Saund.  291  a,  n.  plea,  or  he  may,  by  his  replication,  pray  that  the 

1 ;  see  the  precedents,  Lil.  Ent.  166.— Co.  Ent.  deed  may  be  enrolled,  and  procure  it  to  be  enrolled 

146  b.— Rast.  Bnt.  181  b,  182  a.— 10  Co.  126  b.—  and  demur,  1  Saund.  9  b,  n.  1.— 4  T.  R.  $70.— 

Lttiw.  4H  467,  which  say  only '•  wri/ijig-."  Tidd,  9th  edit.  666, 689.    ^     ^       _.    _, 

in  As  to  this  plea,  see  Com.  Dig.  Pleader,  2  (m)  This  refers  to  the  bond  or  deed,  as  set  out 

W.  S.— 10  Co.  120.    See  form,  1  Rich.  C.  P.  146.  on  oyer,  and  not  to  the  bond  or  deed  set  out  u  the 

ig)  It  is  not  usual  to  plead  uon  est  /aci««,set*  declaration.    4  B.  Ht  Cres.  741.— 7  D.  &  R.  249, 

ting  out  the  condition  on  oyer,  unless  where  the  de-  S.  C.  supra, 
frndani  pleadij  double.    U  the  defendany»e  desar- 
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CEIVCRAL        C#    D.   "\ 

isiuEi,  &c.     ^^^     /      ^^^j  ^^  ^^.j  defendant  by  E.  F.  his  attorney,  oornes  and  defend* 

Mi'lidemure  ^'  ^'  '  ^^^  ^*"^"g  ""^  injury,  when,  &c.  and  craves  oyer  of  the  said  sup- 

(»)•  poaed(o)  indenture,  in  the  said  declaration  mentioned,  and  it  is  read  to  him  in 

these  words,  [Aere  $et  out  the  indenture  verbatim]^  which  being  read  and  heard, 

the  said  defendant  says,  that  the  said  supposed  indenture  is  not  his  deed,  and 

of  this  he  puts  himself  upon  the  country,  &c. 

N<m  €$tC.I>.\ 

"S/ Sfi^     ats.    \      And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends 

debt  on  bond  ^,  B.  )  the  WTong  and  injury,  when,  &c.  and  as  to  the  said  [first]  count  of  the 

contract        said  declaration,  says,  that  the  said  supposed  writing  obligatory  therein  men- 

iiSS^dUcla-  tioned  is  not  his  deed,  and  of  this  he  puts  himself  upon  the  country,  dtc.  and 

ration.  ^^  (q  (^q  ^^\^  [second,  third,  fourth,  and  last]  counts  of  the  said  declaration,  tho 

said  defendant  says  that  he  does  not  owe  the  said  sums  of  money  therein  men* 

lioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the 

said  plaintiff  hath  above  thereof  complained  against  him,  and  of  this  he  puts 

himself  upon  the  country,  &c. 

noa  to  debt  C.  D.  ) 

eMUactjUw     ats.    >     And  the  said  defendant  in  his  own  person  comes  and  defends  the 
nii^^lt-  ^'  ^*  y  v<>ng  and  injury,  when,  Slc.  and  says,  that  he  doth  not  owe  to  the 
ir«"(p)»       said  plaintiff  the  said  sum  of£ —  above  demanded,  or  any  part  thereof,  in  man- 
ner and  form  as  the  said  plaintiff  hath  above  complained  against  him  ;  and  this 
be  is  ready  to  defend  against  the  said  plaintiff  and  his  suit,  however  the  court 
of  our  lord  the  king  here  shall  consider,  d&c. 


•Oll(^). 


r  *966  ]  C-  D- 

Onerorf         ats.    S-     *And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  defends 

A.  B.  J  the  wrong  and  injury,  when,  &c.  and  says,  that  he  ought  not  to  be 
charged  with  the  said  debt  by  virtue  of  the  said  supposed  (r)  writing  obligatory, 
[or,  **  indenture,''  d&c]  because  he  says,  &c.  [here  ttate  the  tubject-matter  of 
ike  defence^  and  then  conclude  a$  follows :]  And  this  he  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  he  ought  to  be  charged  with 
the  said  debt,  by  virtue  of  the  said  supposed  writing  obligatory,  [or^  ^*  inden- 
ture," &c.  according  to  the  fact.'\ 

{n)  See  the  notes  to  the  preceding  form.    This  compurgators  in,  see  2  B.  ft  C.  6SS.— 4  D.  ft  R. 

mode  of  pleading  lUMi  etf  /actum,  is  only  custo-  S,  8.  C. 

mary  when  the  defendant  also  pleads  a  special  {q)  See  form.  Plead.  A.  450.    When  the  plea 

plea,  and  it  may  be  necessary  for  the  defendant  to  admits  the  validity  of  the  deed^  and  that  there  was 

aTail  himself  of  the  non-performance  by  the  plain-  once  cause  of  action,  but  avoids  or  dischargea  it 

tiff  of  some  condition  precedent,  fcc.  as  a  ground  by  matter  subsequent,  the  defendant  shottld  say, 

of  defence.  that  **  plaintiff  aetionsm  ron,"  but  where  the  va- 

(o)  See  ante,  95S,  note  e.  lidity  of  the  deed  is  disputed,  or  where  an  heir 

( p)  See  a  form.  Lit.  £nt.  467,  Mod.  Eni  342,  Co.  pleads  rim  ptr  dssetnl,  it  is  said  that  the  defend- 

Lat.  296.  and  Bast.  Ent.  15S,  where  the  urigm  and  ant  should  say  "ontrari  non  debei/'    1  Saund. 

use  of  this  plea  are  discussed.    It  is  still  in  force.  290^  n.  S«-Com.  Dij^.  Pleader,  E.  27.— -Ld.  Raym. 

See  1  New  R.  293.     As  lo  the  appointment  of  217.— 2  Salk.  616.~I  Rich.  C.  P.  14§. 

(r)  Ante,  962,  note  s. 
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T^.  D      1  PLBAt  TO 

ats.  y  And  the  said  defendant  by  £•  F.  bi«  attorney,  comes  and  defends  iimplb 
A.  B.  )  the  wrong  and  injury,  when,  &c.  and  aa  to  tho  said  several  sums  of  ^^^^^"' 
money  in  the  said  declaration  mentioned,  and  thereby  demanded,  except  as  to  debt  on  sim- 
ihe  sum  of  £ —  (the  $wn  iefidered)  parcel  thereof,  says  that  he  does  not  owe  p|^  contract 
the  same  or  any  part  thereof  to  the  said  pluintifT  in  manner  and  form  as  the 
said  plaintiff  hath  above  thereof  complained  against  him,  and  of  this  he  puts 
himself  upon  the  country,  &c.  And  as  to  (he  said  sum  of  £ —  parcel  of  the 
said  several  sums  of  money  in  the  said  declaration  mentioned,  the  said  defend- 
ant says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  ac- 
tioo  (hereof  against  him  to  recover  any  damages  by  reason  of  tho  non-payment 
of  the  said  sum  of  £ —  parcel,  6cc,  because  he  says,  that  the  said  defendant  at 
the  time  when  the  said  sum  of  £ —  parcel,  d&o.  became  due  and  payable  from 
the  said  defendant  to  the  said  plaintiff,  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  ready  to  pay  to  the  said  plaintiff  the  said  sum  of  £ —  ^parcel,  d&c.  [  *956  1 
to  wit,  at,  dtc.  (venue)  aforesaid,  and  that  af)er  the  time  when  the  said  sum  of 
S —  parcel,  &c.  became  due  and  payable,  and  before  the  exhibiting  of  the  bill  of 
the  said  plaintiff  in  this  behalf,  [or,  if  in  C.  P.  or  by  original^  **  before  the 
commencement  of  this  suit,'']  to  wit,  on,  dtc.  (day  of  lender  or  about  it,)  at,  &c. 
(vcfNM)  aforesaid,  he  the  said  defendant  was  ready  and  willing,  and  then  and 
there  tendered  and  offered  to  pay  to  the  said  plaintiff  the  said  sum  of  j^-—  par* 
eel,  d&c.  to  receive  which  of  the  said  defendant  the  said  plaintiff  then  and  there 
wholly  refused,  and  the  said  defendant  now  brings  the  said  sum  of  j^-—  so  ten- 
dered,  into  court  here,  ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept  the 
8ame(0f  and  this  he  is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  bis  aforesaid  action  thereof  against  him,  or 
recover  any  damages  by  reason  of  the  non-payment  of  the  said  sum  of  ^— 
parcel,  &c.  «, 

C.    D.  )  WTAHOY. 

ats.    \      [Ontrari  non^  at  ante,  954.] — Because  he  says,  that  the  said  de»  Infencyio 
A.  B.  )  fendant,  at  the  time  of  the  making  of  the  said  supposed  contracts  in  pfeUnuibdr 
the  said  declaration  mentioned,  was  an  infant  within  the  age  of  twenty-one  ^*'- 

years,  to  wit,  of  the  age  of years(w),lo  wit,  at,  dtc.  (venue)  aforesaid,  and 

this,  dtc— [CanWiede  with  a  verification,  as  ante^  965.] 

coTsa* 
C.  D.  ^  »^»«- 

ats.    >     {Jietio  non,  at  ante,  906.1 --Because  she  says,  that  the  said  defend*  Coyortnro 

fL  '^#•.•1  I  ito  debt  on 

A.  B.  >ant,  at  the  time  of  the  making  of  the  said  supposed  contracts,  was,  and  mmpieo 

($)  A  tendor  nust  be  pleaded.    See  the  notes,  it  ebould  se«in  that  infancy  might  be  given  in  evi* 

aad  Uie  fotm  in  aasumpeit,  ante,  9St,  and  the  form  dence  under  the  general  issue,  but  it  is  moat  advi- 

in  debt,  2  Bich.  C.  P.  4£.    As  to  iho  form  of  this  sable  to  plead  il,  ante,  909. 

flea  in  debr,  see  1  Saund.  83,  note  2.    Com.  Dig.        (to)  The  nrccise  af>ehere  stated, is notmatenaJ. 
1cad«r,2  VV.  28,  and  the  forms  indexed  in  7  Wenlw.        (x)  See  iho  notea  to  iheforms,  ante,  909.— Com. 

676, 7,S.  Upon  a  bare  covenant  for  payment  of  mo-  Dig.  Plead.  2  \V.  21 .    If  the  defendant  be  tUll  a 

oey,  a  tender  may  be  always  pleaded,  7  Taunt.  486.  feme  covert,  &he  must  plead  in  person,  and  not  by 

(1)  See  ante,  924,  if  money  has  been  paid  into  attorney,  ante,  899,  note.    Covertare  may  bo  efr 

QoinTj,  ther  pleaded  specially,  or  may  be  civen  in  evidence 

(ul*  See  DOst.  965.  note,  and  the  forms,  Kast.  under  the  general  issue  nt7  debetf  or  nen  ett/ae^ 

Eit!  l«a.^o.  En\.  125  b.-Bro.  Red.  300.-7  ium, 3  Bui?.  1805.^12  Mod.  191.-2  Stra.  flM 

Weplw.  Index,  Vfl%9-    In  debt  on  simple  contract,  —Com.  Dig.  Pleader,  2  W .  IS. 
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covEm-     gtill  is,  the  wife  of  one  E.  F.^to  wit,  at,  &c.  (venue)  aforesaid.     And  this,  Sid. 
— [Conclude  with  a  verificaiion^  as  a«/e,  907,  »ixih  form,] 


Biramurr-       [Actio  non^  as  anle^  906.] — Because  he  says,  that  after  the  said  several  sup- 

BuikraptcT    P^^^d  debts  and  causes  of  action  in  the  said  declaration  mentioned,  were  con- 

of  defend-     tracted  and  accrued,  and  before  the  exhibiting  of  the  bill  of  the  said  plainttfT 

in  this  behalf,  [or  in  C.  P.  '^  before  the  commencement  of  this  suit,"]  to  wit« 

on  the day  of ,  A.  D. ,  he  the  said  defendant  became  a  bank- 

rupt,  within  the  true  intent  and  meaning  of  the  Statute  in  foreo  concerning  bank- 
rupts, to  wit,  at,  &c.  {venue)  aforesaid,  and  that  the  said  debts  were  contracted, 
and  the  said  causes  of  action  in  the  said  declaration  mentioned,  and  each  of 
them,  did  accrue  to  the  said  plaintiff,  before  be  the  said  defendant  so  became  a 
bankrupt  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid(2),  and  of  this  he  the 
said  defendant  puts  himself  upon  the  country,  d&c.(a). 

RBcoTEB-        I'^ctio  noUf  as  anie^  906.] — Because  he  says,  that  the  said  plaintift  bereto- 

Bi>-        fore,  to  wit,  in Term,  in  the year  of  the  reign  of  our  said  lord  the 

Jiadgniettt  king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  t/t» 
debt<6).  C  P.  '*  before  Sir  N C Tindal,  knight,  and  his  companions,  his  Ma- 
jesty's justices  of  the  Bench"]  at  Westminster,  in  the  county  of  Middlesex,  inv 
pleaded  the  said  defendant  in  a  certain  plea  of  debt,  for  the  detaining  and  not 
paying  the  very  same  identical  debt,  and  for  and  in  respect  of  the  same  identi- 
cal causes  of  action  in  the  said  declaration  mentioned,  and  such  proceedings 
were  thereupon  had  in  the  said  plea  in  that  court,  that  afterwards,  to  wit,  in 
that  same  Term,  the  said  plaintiffs,  by  the  consideration  and  judgment  of  the 
said  court,  recovered  in  the  said  plea  against  the  said  defendant,  the  same 
identical  debt  of  i£600,  {the  account  at  the  cowmencement)  in  the  said  decla- 
ration mentioned,  as  alsQ  U.  for  their  damages  by  them  sustained,  as  well  iy 
the  detention  thereof,  as  for  their  costs  and  charges  by  them  about  their  suit 
in  that  behalf  expended,  whereof  the  said  defendant  was  convicted,  as  by  the 
recovd  and  proceedings  thereof  still  remaining  in  the  said  court  of  our  said  lord 
the  king,  at  Westminster  aforesaid,  more  fully  and  at  large  appears,  which  sainl 
judgment  still  remains  in  full  force  and  effect,  not  in  the  least  reversed, -satis- 
fied, or  made  void,  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he 
prays  judgment,  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid 
action  thereof  against  himt  &c. 

■TATUTEor       [•Actio  rzcm,  as  ante,  906.] — Because  be  says,  that  the  said  several  supposed 
LXMiTA*     causes   of  action  in  the  said  declaration  mentioned,  did    not   nor   did  any 

Tioirs.  ' 

AeUo  non     ^^  either  of  them  accrue  to  the  said  plaintiff,  at  any  time  within  six  years  next 

oeerevu  tit* 

fra  Mex  an*  '    (y)  This  defence  must  be  pleaded,  1  Campb.  (a)  The  pica  is  to  conclado  to  the  country,  1  P. 

noe{e),           36S.— 12    East,  664.     The  defendant  may  also  Wms.  258,  9.— 10  Mod.  160, 247.-6  Bing.  686.— 

plead  Ihc  general  issue  and  any  other  pica.    This  Ante,  912. 

plea  is  given  by  the  6  Geo.  4.  c.  16.  s.  126.    See  (6J  The  notes,  ante,  929,  will  bo  applicable  to 

the  notes,  ante,  911,  which  will  be  here  applicable,  this  form  and  plea,  and  should  be  attended  to. 

As  to  when  defendant  must  plead  more  specially,  (c)  See  the  notes  to  the  form,  ante,  941,  which 

see  id.    The  plea  must  pursue  the  terms  of  the  will,  for  the  most  part,  apply  here.    The  statute 

statute,  6  Bing.  686. — See  form  of  plea  of  defend-,  must  be  pleaded,  $emble,    1  Saund.  283. — t  Saund. 

ant's  bankruptcy  to  debt  on  bond,  2  B.  &  A.  803.  626,  n.  6.~Ante,  vol.  i.  Index,  "  Statute  tf  XjM- 

(z)  This  allegation  is  necessary,  4  T.  R.  156. —  tattont,'* 
Ante,  912,  note. 
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before  (he  eihibifing  of  the  hill  of  the  said  plaintiff  against  the  said  defendant  •fk-rvnow 
ID  this  behalf,  [or,  if  in  C  P.  or  if  by  original,  tay,  "  next  before  the  com-      noifa. 
mencement  of  (his  suit,"]  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant.     And  this,  &c.  [Conclude 
mih  a  verification,  as  ante,  907,  sixth  precedent.] 

[Actio  Hon,  as  ante,  906.] — Because  he  saith,  that  (he  said  plaintiff,  before    •«t-off. 
and  at  the  time  of  exhibiting  of  the  bill  of  the  said  plaintiff,  against  the  said  ^^-^{[^^ 


feodant  in  this  behalf,  to  wi(,  at,  d&c.  (venue)  aforesaid,  was,  and  from  thence  A—d  or  n 
hitherto  hath  been,  and  still  is,  indebted*  to  the  said  defendant,  in  the  sum  of  (7). 
iS<—  {state  emntgk)  of  like  lawful  money  of  Great  Britain,  for,  &c.  [Here 
state  the  subject-matter  oj  the  set'off,  as  in  assumpsit,  as  ante,  931,  ^c] 
Which  said  sum  of  money,  so  due  and  owing  from  the  said  plaintiff  to  the 
said  defendant,  exceeds  the  supposed  debt  due  and  owing  from  the  said  defend- 
ant to  the  said  plaintiff,  atid  the  damages  sustained  by^  the  said  plaintiff,  by  rea- 
son of  the  detention  of  the  said  supposed  debt,  so  alleged  to  be  due  and  owing 
to  the  said  plaintiff,  as  in  the  said  declaration  mentioned,  and  out  of  which  said 
sum  of  money,  so  due  and  owing  from  the  said  platntiflT  to  the  said  defendant, 
he  the  said  defendant  is  ready  and  willing,  and  hereby  offers  to  set-off  and  al- 
low th  the  said  plaintiff,  the  full  amount  of  the  said  supposed  debt  and  dama- 
ges, according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  and 
this  he  the  said  defendant  is  ready  to  verify,  &c. — [Conclude  toitha  verificationf 
as  ante,  906.] 

The  forms  of  the  pleas  of  piene  admimstravit,  of  retainer^  cj-c.  in  assumpsit,    *^  *'* 
iogeihsr  with  the  notes,  ante,  943  to  950,  will  be  here  applicable,  see  forms,  post^  FZKctrroms 
971,  fo  actions  on  bonds;  and  see  also  Com.  Dig.  Pleader, 2  D.  9.     To  debt  on  mHiiTmA- 


TOBi. 


simple  contrcict,  or  on  bond  or  other  specialty,  these  general  pleas  are  sufficient, 
but  it  has  been  decided,  that  to  debt  upon  a  record,  it  must  be  shown  in  the  plea 
how  the  defendant  administered,  S^c,  see  1  Ld.  Raym,  3. — Aleyn,  48,  sed  quare. 
In  a  plea  ofplene  administravit  prator,  say  *'  whereby  he  could  or  might  pay 
or  satisfy  the  debt  aforesaid,  or  any  part  thereof.  And  this,  &c." — [Seejot^ms, 
5  Went  387.-7  Wentw.  362,  460.] 

third  precedent.] — Because  he  says,  that  the  said  judgment  and  commitment  in    X'Iabii.i- 
execution  in  the  [first]  count  of  the  said  declaration,  and  the  judgment  and  Plea  to  debt 
commitment  in  execution  in  the  second  count  of  the  said  declaration  mentioned,  f%m'^!lf?u. 
are  one  and  the  same  judgment  and  commitment,  and  not  divers  or  different  '^^  ^V^^ 
judgments  and  commitments,  and  that  the  supposed  escape  in  the  said  first  wardoofrMh 
count,  and  the  supposed  escape  in  the  said  second  count  mentioned,  are  one  and  c«ptioii(f). 

(d)  As  to  the  plea  of  set-oflT  in  gcncral^sce  an-  though  there  is  an  authority  against  this  position,  1 
ts,9S1.  To  debt  on  a  bond,  with  a  penaltj,  the  Saund.  36,  n.  1.  The  statute  8  &  9  W.  3.  c.  i7. 
plea  is  more  soecial,  see  form,  post,  908,  and  notes,  s.  6,  renders  necessary  an  affidavit  of  the  defend- 

(e)  8ce    other  fiimm,    5    Wentw.  228. — 2  T.  anl,  that  the  prisoner  escaped  without  his  know- 
R.  126i— 1  B.  &  P.  413 ;  where  see   the  form  of  ledge,  I  Saund.  35,  note  1.     See  form  of  affidavit, 
replication,  rejoinder,  and  evidence.     Itisnotncc-  post,  961  c.     See  replications  to  these  pleas,  post 
cssary,  in  the  pleas,  to  traverse  a  voluntary  escape,  1170. 
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^^^  the  same  escape,  and  not  divers  or  diSerent  escapest  and  that  aAer  the  said 
commitmeDt  of  the  said  J.  S.  to  the  custody  of  the  said  dofendaot,  in  execution 
as  aforesaid,  to  wit,  on  the  said,  d&c.  at,&c.  (venue)  aforesaid,  the  said  J.  S.  for* 
cibly,  and  without  the  knowledge,  consent,  or  permission  of  the  said  defendant, 
and  against  his  will,  escaped  from  and  out  of  the  custody  of  him  the  said  defen- 
dant, as  such  marshal  as  aforesaid,  and  fled  to  places  to  him  the  said  defendant 
unknown,  and  that  upon  the  said  escape  of  him  the  said  J.  S.,  to  wit,  at,  he. 
{vtnue)  he  the  said  defendant  made  fresh  and  close  pursuit  after  the  said  J.  S. 
in  order  to  retake  him,  and  did  continue  such  pursuit  from  thence  until  he  the 
said  defendant,  afterwards,  and  beforp  the  exhibiting  the  bill  of  the  said  plaintiff 
against  him  the  said  defendant  in  this  behalf,  to  wit,  on,  d£>c.  last  aforesaid,  at, 
&c.  {venve)  aforesaid,  retook  the  said  J.  S.  upon  that  pursuit,  and  again  bad  and 
detained,  and  hath  from  thence  hi(herto(/)  always  kept  and  detained,  and  doth 
keep  and  detain  him  the  said  J.  S.  in  the  custody  of  him  the  said  defendant,  in  ex- 
ecuiiou  at  the  suit  of  the  said  plaintiff,  for  the  said  damages,  costs,  and  charges, 
so  by  him  recovered  as  aforesaid,  by  virtue  of  the  said  commitment  of  him 
[  *958  ]  the  said  *J.  S.  in  execution  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  which  said 
escape,  in  this  plea  mentioned,  is  the  same  escape  whereof  the  said  plaintiff  hath 
above  complained  against  him.  And  this,  &c.— [Conc/tide  with  a  veriJicaUon^ 
OS  anUf  907 ^$ixtk  form.] 

^eato  ao  [^Tkird  plea^  actio  non,  as  ante^  906,  third  precedent.] — Because  he  says, 

cape,  that  that  the  said  judgment  and  commitment  in  execution,  in  the  first  count  of  the 

forciblyes-  ^^^^  declaration  mentioned,  and  the  judgment  and  execution  in  the  said  second 

caped,but  count  of  the  said  declaration  mentioned,  are  one  and  the  same  judicment  and 

has  since  re-  J     o 

tomed(sr).  execution,  and  not  divers  or  different  judgments  and  commitments^  and  that  the 
said  supposed  escape  in  the  said  first  count,  and  the  said  supposed  escape  io 
the  said  second  count  of  the  said  declaration  mentioned,  are  one  and  the  same 
escape,  and  not  divers  or  different  escapes  ;  and  that  after  the  said  commitment 
of  the  said  J.  S.  to  the  custody  of  him  the  said  defendant,  in  execution  as 
aforesaid,  to  wit,  on,  &c.  aforesaid,  to  wit,  at,  d&c.  (oent«e}  aforesaid,  he  the 
said  J.  S»^wrongfu1Iy,  privily,  and  without  the  knowledge,  permission,  or  con- 
sent of  the  said  defendant,  escaped  from  and  out  of  the  custody  of  the  said  de- 
fendant, as  such  marshal  as  aforesaid,  to  places  to- him  the  said  defendant  un- 
known ;  but  the  said  defendant  in  fact  further  saitb,  that  the  said  J.  S«  afier- 
wards,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff,  against  him  the 
said  defendant  in  this  behalf,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  (venue) 
aforesaid,  voluntarily,  and  of  his  own  accord,  returned  back  again  into  the  cus- 
tody of  him  the  said  defendant,  and  that  he  the  said  <)efendant  did  thereupon 
then  and  there  keep  and  detain,  and  always  from  thence  hath  hitherto  kept  and 
detained,  and  still  doth  keep  and  detain  him  the  said  J.  S.  in  the  custody  of 
him  the  said  defendant,  in  execution  at  the  suit  of  the  said  plaintiff,  under  and 
by  virtue  of  the  aforesaid  commitment  of  him  the  said  J.  S.  in  execution  as 
aforesaid,  to  wit,  at,  d&c.  {venue)  aforesaid,  which  said  escape,  in  this  plea  men- 


(: 


/J«?^iL?*"^^«     ^'   .  ,  .  .  to  an  action  for  an  escape  ;  but  it  must  he  ptoad- 

Sr)  See  6  Wenlw.  ns.    This  is  a  good  defence    ed  speciaUy,  2  T.  R.  iS. 
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tionedt  !•  tbe  sam^  escape  whereof  the  said  plaintiff  hath  above  complaioed        ^^^ 
againat  the  said  defendant.     AjoA  this*  &c. — [Conclude  wiUk  a  vmificaHcn,  at 
anU^  907y  sixih  form,] 

[Firti  pUOf  general  tM«e,  a$  anU^  951 ;  second  plea^  actio  non^  as  anle^  906|  ?^*^^* 
tiUrd/orm.] — Because  he  says,  that  the  said  bill  of  the  said  plaintiff  was  filed  on^  escaped 
fce.  and  not  before  or  after ;  and  the  said  defendant  further  says,  that  after  the  voiuntarilj 
conuDiUDeot  of  the  said  £.  F.  to  the  custody  of  him  the  said  defendant,  in  exe-  J[^^^!^J[^*}q 
cution  as  aforesaid,  to  wit,  on,  &c.  at,&c.  he  the  said  £.  F.  wrongfully,  privily,  custody  at 
and  without  the  knowledge  of  the  said  defendant,  escaped  from  and  out  of  the  ming  iha 
custody  of  the  said  defendant,  as  such  marshal  as  aforesaid,  to  places  to  the    *  ' 
said  defendant  unknown  ;  but  the  said  defendant  further  says,  that  the  said  £. 
F.  before  the  said  defendant  had  any  notice  or  knowledge  of  the  said  escape, 
and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defend- 
ant in  that  behalf,  to  wit,  on,  ^c.  aforesaid,  at,  d£.c.  voluntarily  and  of  his  own 
accord,  returned  back  again  into  the  custody  of  the  said  defendant,  and  that  he 
the  said  defendant  did  thereupon  then  and  there  keep  and  detain  him  the  said 
£.  F«  in  execution  as  aforesaid,  until  the  said  £.  F.  afterwards,  and  before  Ihe 
exhibiting  of  the  bill  aforesaid,  to  wi(,  on,  6lc.  to  wit,  at,  d&c.  (venue)  wrong- 
fully,  privily,  and   without  the  default,  knowledge,  permission,   or  consent 
of  the  said  defendant,  escaped  from  and  out  of  the  custody  of  the  said  defend- 
ant* as  such  marshal  as  aforesaid,  to  places  to  him  the  said  defendant  uirknown ; 
but  the  said  defendant  further  says,  that  ^afterwards,  and  before  the  said  L     ^^^  J 
defendant  had  any  notice  or  knowledge  of  the  said  escapes,  and  before  the  ex- 
hibiting of  the  bill  aforesaid,  to  wit,  on,  d&c.  aforesaid,  the  said  £•  F.  voluntari- 
ly and  of  his  own  accord  returned  back  again  into  the  custody  of  the  said 
defendant,  as  such  marshal  as  aforesaid,  and  that  he  the  said  defendant  did  there- 
upon  then  and  there  keep  and  detain,  and  always  from  thence  hitherto  hath 
kept  and  detained,  and  still  doth  keep  and  detain,  the  said  £•  F.  in  the  custody 
of  the  said  defendant,  as  such  marshal  as  aforeaaid  ;  and  the  said  defendant  fur- 
ther saith,  that  before  and  at  the  time  when  the  said  bill  was  so  filed  against  the 
said  defendant  by  the  said  plaintiff  as  aforesaid,  the  said  £.  F.  was  in  the  ac- 
tual custody  of  the  said  defendant,  as  such  marshal  as  aforesaid,  in  execution, 
at  the  suit  of  the  said  plaintiff,  imder  and  by  virtue  of  the  said  commitment 
of  the  said  £•  F.  in  execution  as  aforesaid,  and  that  he  the  said  defendant  had 
no  notice  or  knowledge  of  the  said  escapes  or  either  of  them,  at  any  time  be- 
fore the  filing  of  the  said  bi!l,  to  wit,  at,  &c.  {venue)  aforesaid,  which  said  escape 
in  this  plea  first  mentioned,  is  the  same  escape  whereof  the  said  plaintiff  hath 
above  complained  against  the  said  defendant,  and  this,  d&c. — [Conclude  wiik 
a  vcrifieaiiont  as  atUe^  907,  sixth  form.] 

[FtrsI  pbot  general  tsstie.]— -And  for  a  further  plea  in  this  behalf,  as  to  the  ^^[3^^ 
said  supposed  escape  of  the  said  £.  F.  in  the  said  first  count  of  the  said  decia-  wardanof 

m  M^^et*  thai 

ratios  mentioned,  the  said  defendant,  by  leave,  &c.  says  [actto  non^  as  ante,  pruonor.ba- 
906,]  because,  protesting  that  he  did  not  permit  or  suder  the  said  £•  F.  to  go  l^y^n  a"" 
and  escape  out  of  the  custody  of  him  the  said  defendant,  so  being  the  warden  '^J^  ^  ^ 
of  the  said  prison  of  the  Fleet  as  aforeaaid,  at  large  and  abroad,  as  the  said  baUi  etcap- 
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I'oB       plaintiff  hath  in  the  said  first  count  of  the  said  declaration  alleged,  for  a  plea  in 
.    .      '    this  behalf  the  said  defendant  says,  that  the  said  £.  F.  at  the  time  of  his  said 

cd  without  , 

defendant*!  escaping  out  of  the  custody  of  him  the  said  defendant,  as  warden  of  the  said 
Md^thathtt  prison  of  the  F/eef,  in  the  said  first  count  of  the  said  declaration  mentioned,  the 
rftuimedbe-  ^^  ^*  ^ *  ^^^"  being  in  the  custody  of  him  the  said  defendant,  upon  such 
(ore  action  surrender  in  discharge  of  the  bail  of  him  the  said  £.  F.  as  in  the  first  count 
'^^^  '  of  the  said  declaration  mentioned,  to  wit,  on,  &c.  being  the  said  time  in  the 
said  first  count  of  the  said  declaration  mentioned,  with  force  and  arms  privately, 
secretly,  and  clandestinely,  against  the  will  and  without  the  knowledge  of  the 
[  *960  1  sAid  defendant,  *so  being  the  warden  of  the  said  prison,  broke  the  said  prison, 
and  out  of  the  said  prison,  and  out  of  the  said  custody  of  him  the  said  defend- 
ant, as  such  warden  of  the  said  prison  as  aforesaid,  fled  and  escaped  to  places 
to  the  said  defendant  unknown,  to  wit,  at,  &c.  {venue)  aforesaid.  And  the  said 
defendant  further  says,  that  before  the  day  of  exhibiting  the  bill  of  the  said  plain- 
tiff against  him  the  said  defendant,  and  before  the  said  defendant  had  any  notice 
of  the  said  escape,  to  wit,  on,  dtc.  last  aforesaid,  at,  &c.  {venue)  aforesaid,  the 
said  £•  F.  into  the  said  prison  privately,  secretly,  and  clandestinely,  and  with- 
out the  knowledge  of  him  the  said  defendant,  returned,  and  the  said  E.  F.  con- 
tinually after  his  return  hath  been  and  still  is  detained  by  the  said  defendant  in 
prison,  under  the  custody  of  him  the  said  defendant,  as  warden  of  the  said  pris* 
on  of  the  Fleet  as  aforesaid,  by  virtue  of  the  said  surrender  of  him  the  said  £.  F. 
in  discharge  of  the  bail  of  him  the  sajd  £.  F.  at  the  suit  of  the  said  plaintiff,  as 
in  the  said  first  count  of  the  said  declaration  mentioned,  whereof  the  said  plain- 
tiff afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  dtc.  {venue)  aforesaid,  had  no- 
tice ;  which  is  the  same  escape  of  the  said  £.  F.  out  of  the  custody  of  him  the 
said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  for 
which  the  said  plaintiff  hath  above  in  the  said  first  count  of  the  said  declaration 
complained  against  him  the  said  defendant;  and  this,  &,c,  wherefore,  &c. 

EPlea,  Uiat     ^qJ  f^,.  ^  further  plea  in  this  behalf  as  to  the  said  escape  of  the  said  E.  F.  in  the 
▼ing         said  first  couut  of  the  said  declaration  mentioned,  the  said  defendant  by  like  leave , 
ofprUon,      &c.  says,  l^aclio  nan,]  because  protesting,  &c.  [as  in  the  first  plea,"]  for  plea  in 
Bu^?iV«ab   ^^^  behalf  the  said  defendant  says,  that  after  the  surrender  of  the  said  £.  F. 
^^!i!id^^'  to  the  custody  of  him  the  said  defendant,  in  discharge  of  the  bail  of  him.  the 
tookhim(A).  said  £.  F.  at  the  suit  of  the  said  plaintiff  in  the  Said  first  count  of  the  said  dec- 
laration mentioned,  to  wit,  on,  &c.  aforesaid  (the  said  £.  F.  then  being  in  the 
custody  of  him  the  said  defendant,  as  such  warden  of  the  said  prison  of  the 
Fleet  as  aforesaid,  at  the  suit  of  the  said  plaintiff  as  aforesaid,)  he  the  said 
£•  F.  ou,  &.C.  last  aforesaid,  at,  dLC.  {venue)  aforesaid,  with  force  and  arms, 
without  the  license  or  consent,  and  against  the  will  of  the  said  defendant,  broke 
[  *961  ]  the  said  prison,  and  out  of  the  *said  prison,  and  out  of  the  custody  of  him  the 
said  defendant,  as  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  fled  and 
escaped  to  places  to  the  said  defendant  unknown,  to  wit,  at,  d&c.  aforesaid. 
And  the  said  defendant  further  says,  that  immediately  after  the  said  escape  of 
the  said  £.  F.  to  wit,  on,  dtc.  last  aforesaid,  he  the  said  defendant  made  fresh 
and  diligent  pursuit  for  the  retaking  of  the  said  £.  F*  to  wit,  at,  &c.  (rcnue) 

{h)  By  8  fc  9  W.  ;3.  c.  27.  s.  6, this  plea  must  be  specially  pleaded. 
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aforeaaidt  and  that  he  the  said  defendant  made  and  continued  that  pursuit  from        '<>* 

K«C4PCf. 

thence,  from  place  to  place,  until  he  the  said  defendant  afterwards,  and  long 
before  the  exhibiting,  d&c*  to  wit,  on,  d&c.  aforesaid,  retook  the  said  £•  F. 
upon  that  pursuit,  to  ^it,  at,  &c.  aforesaid,  and  thereupon  again  had  and  de- 
tained him  tho  said  £•  F.  in  prison  under  the  custody  of  him  the  said  defend- 
ant, as  warden  of  the  said  prison  of  the  FUti  as  aforesaid,  by  virtue  of  the  said 
sarrender  in  discharge  of  the  bail  of  the  said  £.  F.  at  the  suit  of  the  said  plain- 
tiff, as  in  the  said  first  count  of  the  said  declaration  is  mentioned,  and  still  doth 
detain  the  said  E.  F.  in  his  custody  aforesaid,  for  the  cause  aforesaid,  of  which, 
&>€• — [Chnclvde  with  notice  to  plaintiffs  a$in  last  plea{i).'] 

[Jietio  non,] — Because  he  says,  that  after  the  said  surrender  and  commit-  j^^^^lilll^ 
roent  of  the  said  £.  F.  in  the  said  several  counts  of  the  said  bill  of  the  said  ^*  ^-^ , 
plaintiff  mentioned,  and  before  the  said  £•  F.  was  by  the  said  defendant  per-  th«piSdntiflf% 
mitted  and  suffered  to  go  out  of  his  custody  at  large  and  abroad  wheresoever  ^^^^*'''' 
he  would  and  pleased,  and  without  restraint,  as  in  the  said  several  counts  of 
the  said  bill  is  alleged,  to  wit,  on,  &c.  at,  d&c.  {venue)  aforesaid,  the  said  plain- 
tiff did  consent  that  the  said  £•  F.  should  be  discharged  out  of  the  custody  of 
the  said  defendant  so  being  warden  of  the  Fleets  as  in  that  behalf  is  mentioned, 
as  to  the  said  several  actions  and  suits  iu  the  said  several  counts  of  the  said 
bill  mentioned,  and  whereupon  the  said  £.  F.  had  been  committed  to  the  cus- 
tody of  htm  the  said  defendant,  and  did  give  license  to  the  said  defendant  to 
discharge  the  said  E.  F.  out  of  the  custody  of  the  said  defendant  as  to  the  said 
several  actions  and  suits,  and  permit  and  suffer  him  to  go  out  of  the  custody 
of  him  the  said  defendant  at  large  and*  abroad  wheresoever  he  would  and  pleas- 
ed, and  without  restraint ;  and  thereupon  the  said  defendant  did  discharge  the 
said  £•  F.  out  of  his  custody,  as  to  the  said  several  actions  and  suits,  and  per- 
mit and  suffer  him  to  go  out  of  the  custody  of  the  said  defendant  at  large  and 
abroad  wheresoever  he  would  and  pleased,  and  without  restraint :  without  this 
that  the  said  defendant  did  voluntarily,  wrongfully,  and  freely,  and  without  the 
leave  or  license  of  the  said  plaintiff,  permit  or  suffer  the  said  E.  F.  togo  and 
escape  out  of  the  said  custody  of  the  said  defendant,  so  being  warden  of  the 
said  prison  of  the  Fleet  as  aforesaid,  in  manner  and  form  as  the  said  plaintiff 
bath  above  thereof  complained  against  him.  And  this,  &c. — [Conclude  with  a 
verification^  as  an/e,  907.] 

[First  plea,  general  iMtie,  as  ante^  951  ;  second  pita,  actio  non,  as  anle^  906.}  ^yj^J^' 
Because  he  saith,  that  he  permitted  and  suffered  the  said  T.  to  go  at  large  out  ^u<l«n  ^ 
of  the  said  pribon,  and  out  of  the  custody  of  the  said  defendant,  with  the  license  Mc«pe)that 
and  consent  of  the  said  plaintiff  for  that  purpose  first  had  and  obtained,  to  wit,  ^^^ 
at,  d&c.  aforesaid,  without  this  that  he  the  said  defendant  did  permit  and  suffer  wner  to  go 
the  said  T.  to  escape  and  go  at  large  out  of  the  said  prison,  and  out  of  the  cus- 
tody of  him  the  said  defendant  without  the  license  and  consent,  and  against  the 
will  of  the  said  plaintiff,  in  manner  and  form  as  in  the  said  declaration  is  alleg- 
ed in  ihitf  behalf,  and  this,  dlLC.—  [ Conc/«de  with  a  verification,  as  ante,  907 ^ 
sixth  form,'] 

{i)  Flit  affidavit,  at  post,  961  e. 
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roil  [First  plea^  nil  debei^  as  otile,  951  ;  second  pUa^  actio  non^  as  anit^  906t 

Pieaftode-  ^*^^  f<»^'^ — Bccause  he  saith,  that  after  the  said  S.  T.  had  been  and  was 

ciaration  on  committed  and  remanded  to  the  custody  of  the  said  defendant,  as  such  marshal, 

marshal,  for  &s  in  the  Said  first  and  second  counts  mentioned,  and  whilst  he  the  said   S.  T« 

^TdeCtor  ^'^^  ^°  ^^®  ^^^  defendant's  said  custody,  to  wit,  on  the  11th  day  of  July,  A.  D* 

had  been  1829,  at  Westminster  aforesaid,  the  said  S.  T.  filed  and  exhibited  his  petition 

cominittod       .  " 

to  defend-  in  and  to  the  Court  for  the  Relief  of  insolvent  debtors,  pursuant  to  an  act  pass- 
dy  )Sm,  *  ®^  ^^  ^^^  ^^b  y^^^  ^^  ^h®  reign  of  his  late  Majesty  George  the  Fourth,  intituled* 
debtor,  after  m  ^„  ^^^  ^  amend  and  consolidate  the  Laws  for  the  Relief  of  Insolvent  Debt* 

nis  commit* 

ment,  pe*  ors  in  £ngland,"  for  his  discharge  from  such  imprisonment,  and  such  proceed- 
colvent  '  ings  Were  thereupon  had  in  the  matter  of  the  said  petition,  that  afterwards,  to 
MadbcharM  ^'^'  ^^  ^^®  ^^^  ^^Y  of  January,  in  the  year  of  our  Lord  1830,  aforesaid,  by  a 
from  impri>  certain  order  of  the  said  last-mentioned  court,  then  and  there  duly  made*  par* 
and  was  re-  suant  to  the  Said  Statute,  in  the  matter  of  the  said  petition  directed  to  the  said 
thepiain-  marshal,  it  was  ordered  and  adjudged  that  the  said  S.  T.  should  be  discharged 
^e'^nt^'^  from  the  said  custody  of  the  said  defendant,  as  such  marshal,  as  to  the  said  de* 
at  the  ex-  tainer  of  the  said  plaintiff,  at  the  period  of  nine  calendar  months,  to  be  comput* 
wMdTd^  ed  from  the  said  11th  day  of  July,  then  last,  to  wit,  the  said  11th  day  of  July, 
duu-ced  him  ^*  ^'  ^^^^^  being  the  time  of  filing  the  said  petition ;  and  that  for  so  discharging 
i^)'  him  the  said  S.  T.  from  such  custody,  as  to  the  said  detainer,  the  said  order 

should  be  his,  the  said  defendant's,  sufiicient  warrant.  And  it  was  and  i« 
thereby  directed,  that  the  said  S.  T.  should  be  confined,  during  the  period 
aforesaid,  within  the  walls  of  the  said  prison,  and  not  within  any  rules  or  Liber- 
ties thereof,  and  thereupon  the  said  defendant  kept  and  detained  the  said  S.  T. 
80  then  and  there  being  such  prisoner  as  aforesaid,  in  custody  within  the  walls 
of  the  said  prison  as  aforesaid,  until  the  expiration  of  the  said  period  of  nine 
calendar  months  ;  and  at  the  expiration  thereof,  the  said  defendant,  pursuant  to 
such  order  of  the  said  court  for  the  relief  of  insolvent  debtors,  did  discharge  the 
eaid  S.  T.  so  then  and  there  being  such  prisoner  as  aforesaid,  out  of  his  the 
said  plaintifPs  said  custody,  and  sufierod  and  permitted  the  said  S.  T.  to  es- 
cape and  go  at  large  out  of  the  said  prison  and  out  of  the  custody  of  the  said 
defendant,  wheresoever  the  said  S.  T.  would,  without  restraint,  as  to  the  said 
detainer  of  the  said  plaintiflT,  as  the  said  defendant  lawfully  might,  for  the  cause 
aforesaid,  which  is  the  said  supposed  escape,  in  the  said  first  count  mentioned ; 
and  whereof  the  said  plaintiff  hath  above  thereof  complained  against  the  said 
defendant.  And  the  said  defendant  further  saith,  that  he  kept  and  detained  the 
said  S.  T.  in  the  custody  of  him  the  said  defendant,  as  such  marshal,  in  exe- 
cution upon  and  by  virtue  of  the  said  judgment,  in  the  said  declaration  men* 
doned,  continually,  from  the  time  the  said  S.  T.  was  committed  and  first  came 
to  the  said  custody  of  the  said  defendant  as  aforesaid,  until  the  said  S.  T.  was 
entitled  to  be  discharged,  and  was  discharged  out  of  such  custody  of  the  said 
defendant,  by  virtue  and  in  pursuance  of  the  said  order  of  the  said  court  for  the 
relief  of  insolvent  debtors,  and  this  he  the  said  defendant  is  ready  to  verify, 

{k)    Mr.    CampbeU  and  Mr.    Chitty  thought  for  and  obtained  the  benefit  of  the  Lords*  Act,  and 

this  a  good  defence,  and  under  plea  of  nit  debit ;  received  his  sixpence,  and  which  Mr.  CampbeD 

but  thoQ^t  it  better  to  plead  specially  in  order  to  and  Mr.  Chitty  considered  did  not  affect  the  iiiar> 

compel  the  plaintiff  to  reply  specially ;  that  after  shales  right  to  discharge  the  debtor  at  the  expira- 

the  debtor  petitioned  for  his  discharge,  be  applied  tioa  of  the  nine  months. 


IN    D£BT    OPf    LEGAL   LIABILITIES.  961a 


FOR   ES- 
CAPE!. 


wherefore  he  prajs  judgment  if  the  said  plaintiff  ought  to  have  or  maiataia  his 
aforesaid  action  thereof  against  him,  &c. 

/ft  Ihc  King's  Bench, 

/  T.  A Plaintiff,        Affidavit  on 

Between]                                     and  c^T'^e,^" 

■  B.  T.  esq Defendant  Jf ,J!?"**'* 

Bench,  or 

B.  T.  of,  &c.  esq.  the  defendant  in  the  above  cause,  maketh  oath  and  saithf  the  Fleet, 
that  if  J.  S.  the  prisoner,  for  whose  escape  this  deponent  is  sued  at  the  suit  of  J^j^^^^'l^^ 
the  plaintiff  in  the  above  cause,  did,  in  fact,  make  such  escape,  he  the  said  J«  y<fhi5i  he  ie 
S.  did  make  such  escape  without  the  consent,  privity,  or  knowledge  of  him  this  without  his 

deponent.  knowledge 

Sworn,  &c.  B.  T, 

[  *962  ] 

*[Firsl  pleci^  non  est  factum^  aa  anU^  952 ;  second  plea^  actio  non^  as  anie^    on  apb- 
906.] — Because  he  says,  that  the  said  supposed  indenture,  in  the  said  declara-  ^'^''""* 
tion  mentioned,  is  not,  nor  ever  was,  in  the  possession  of  the  said  defendant  in  J^^vaaon 
manner  and  form  as  the  said  plaintiff  hath  in  his  said  declaration  above  alleged ;  on  a  deed 
and  of  this  the  said  defendant  puts  himself  upon  the  country,  &c. — [T^tVct  tobeuipoe- 
pUaJ] — A'nd  the  said  defendant,  by  like  leave  of  the  court,  &c.  says,  that  the  J^^t, 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  denying  that 
himy  without  producing  and  bringing  into  court  the  said  supposed  indenture,  in 
the  said  declaration  mentioned,  because  he  saith,  that  the  said  supposed  inden- 
ture, in  the  said  declaration  mentioned,  is  not,  nor  ever  was,  in  the  possession 
of  the  said  defendant  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said 
declaration  above  alleged.     And  of  this  he  also  puts  himself  upon  the  country^ 
d&c, 

[First  plea^  non  est  factum^  as  ante^  962  ;  second  plea^  by  leave^  ^c*  and  one*  ri'r^^^T^ 
rari  non^  as  ante,  954,  5.] — Because  he  says,  that]  the  said  writing,  in  the  said  the  bond  as 
declaration  mentioned,  was  made  by  the  said  defendant  on,  &c.  aforesaid,  to  ^^^'^'^ 
secure  the  re*payment  of  a  certain  sum  of  money  then  lent  by  the  said  plain- 
tiff  to  one  E.  F.  and  delivered  by  the  said  defendant  to  one  G.  H.(o)  as  an  es- 
crow to  be  kept  by  him  on  this  special  condition,  that  is  to  say,  that(p)  [if  the 
said  E.  F.  should,  within  the  space  of months  then  next  following,  secure 

(/)  See  1  Saund.  Sfi^  n.  1 .    Th»  affidavit,  by  Uio  See  the  precedents,  Raat.  Ent.  181  b.  ISf  a.-^o. 

above  ftalute.  is  absolutely  necessary  to  support  Ent.  146  b.    It  is  said,  that  as  this  plea  in  effect de- 

the  plea,  and  if  the  plea  be  filed  without  such  affi-  nios  the  allegation  that  the  defendant  made  his 

davit,  it  may  be  treated  as  a  nullity.    See,  as  to  deed,  the  plea  should  conclude  to  the  country,  1 

form  of  affidavit, «  Bla.  Rep.  1069.  Salk.  274.— Lord  Raym.  803 ;  and  so  do  many  of 

(m)  Ai  to  proferts,  sec  ante,  4S9.  the  precedents,  Rast.  EnL  181  b.  18S  a.  Co.  Ent. 

(n)  As  to  this  plea  in  general,  see  Com.  Dig.  146  b ;  and  see  the  precedent  in  Lil.  Ent.  186.— S 

Pleader,  t  W.  18,  and  Pait,  A.  S.— 4  East,  94, 95.  Rich.  C.  P.  39.    The  deed  of  a  corporation  needa 

S  Salk.  ISO.  Delivery  as  an  escrow  may  be  given  in  no  deli verv,  9  East,  380.    As  to  what  is  an  escrow, 

evidence  under  the  plea  of  non  e«4/aclttm,4  Esp.  see  4  B.  &  A.  440.— 2  B.  &  C.  86. 
Rep.  <55.— SRot  Abr.  683,  I.  6.— Sir  T.  Raym.        (o)  The  plea  mult,  it  seems,  state  to  whom  the 

197.— See  forms  in  7  Wentw.  Index,  691,  6,  6.—  bond  was  delivered,  5  Bac.  Ab.  160,    Obligation, 

RasL  Ent.  181  b.  182  a.— Lil.  Ent.  188.— 2  Rich.  C.    It  is  no  escrow  if  dolivered  to  the  obligee, 

C.  P.  SS.    Someiimos  thoy  commence  with  the  al-  9mnb.  id. — Hob.  246.— ^Ventr.  9. 
legation,  actio  nan,  but  as  the  validity  of  the  deed        (p)  The  following  statement  must  necessarily  be 

is   disputed,  on^raW  non  appears  more  correct,  according  to  the  facts  of  each  particular  ease. 
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Btcmow«  the  re-pajment  of  the  said  sum  of  moDoy  to  the  said  plaintiff,  by  a  mortgage 
upon  certain  freehold  premises  of  the  said  £.  F.  situate  at«  &c*]  that  then  and 
in  that  case  the  said  writing  obligatory  should  be  immediately  discharged*  an- 
nulledf  and  held  for  nothing,  and  returned  and  re-delivered  to  the  said  defend- 
ant ;  but  that  [in  default  of  the  said  £.  F.  so  securing  the  re-payment  of  the 
said  sum  of  money  to  the  said  plaintiff  by  such  mortgage  as  aforesaid,  with- 
in the  aforesaid  time]  then  the  said  writing  obligatory  of  the  said  defendant 
should  stan4  and  be  against  him  in  full  force ;  and  the  said  defendant  fur* 

ther  says,  that  within  the  space  of months  from  the  time  of  the  making 

[  *968  ]  and  delivering  *of  the  said  writing  as  an  escrow  to  the  said  6.  H.  as  afore- 
said, for  the  purpose  aforesaid,  to  wit,  on  the day  of         ■■,  A.  D.         ■, 

at,  &c.  (venue)  aforesaid,  the  said  £.  F.  did  secure  the  re-payment  of  the 
said  sum  of  money  to  the  said  plaintiff,  by  a  mortgage  upon  the  said  free- 
hold premises  of  him  the  said  £.  F.  which  said  mortgage  the  said  plain* 
tiff  then  and  there  accepted  and  received  as  a  security  for  the  re*payment 
of  the  said  sum  of  money  so  by  him  lent  to  the  said  £.  F.  as  aforesaid ;  where- 
by the  said  writing  of  the  said  defendant  so  delivered  to  the  said  G.  H.  be- 
came and  was  wholly  discharged,  annulled,  and  vacated  ;  and  so  the  said  de* 
fendant  saith,  that  the  said  writing  is  not  his  deed,  and  of  this  he  puts  himself 
upon  the  country,  &,o,{q). 

n'*/?'         [Firat^  non  est  factum  ;  second^  and  for  a  further  plea^  ^c,  onerari  non^  as 
uinediy      anie^  964.] — Because  he  says,  that  the  said  writing,  in  the  said  declaration 
''''^  '*  mentioned,  was  obtained  from  the  said  defendant  by  the  said  plaintiff  (and 
others  in  collusion  with  him)  by  fraud,  covin,  and  misrepresentation,  that  is  to 
say,  by  the  said  plaintiff  (and  others  in  collusion  with  htm)  falsely  and  fraudu- 
lently representing  to  the  said  defendant,  that,  &c.  [here  state  the  fraudnhnt 
misrepresentations^  and  that  the  deed  was  executed  in  confidence  of^  such  repre^ 
sentationSj  and  conclude  asfoUows:']  to  wit,  at,  &c.  {venue)  aforesaid,  wherefore 
he  the  said  defendant  sailh,  that  the  said  writing,  in  the  snid    declaration  men- 
[  *964  ]  tioned,  was  and  is  void  in  law,  and  this  he  the  said  defendant  is  ready  ^to  veri* 
fy,  wherefore  he  prays  judgment  if  he  ought  to  be  charged  with  the  said  debt, 
by  virtue  of  the  said  writing,  &c. — [Md  a  plea  of  fraud  and  cocin  generalfy^ 
emitting  the  statement  of  the  particular  misrepresentations.'] 

{q)As  to  the  conclasion,  see  ante,  962,  n.  o,  ed,  2  B.  &  A.  S70.    This  general  plea  flufficn,t 

and  Rast.  Ent.  181  b.  182  a.— Co.  Ent.  145  b.— 2  M.  &  S.  S78.— 9  Co.  110.    Fraud  may  be  giTen 

Rich.  C.  P.  39.— Ld.  Raym.  808.— 6  Bac.  Ab.  in  evidence  under  the  general  issuej  and  so  may 

180.    Obligation,  C.  any  thing  that  avoids  the  deed  at  common  law, 

(r)  Fraud  is  a  defence  at  law,  2  T.  R.  765.-3  ab  initio,  5  Co.  119.— 2  Wils.  341,  347;  butse« 

T.  R.  48 ;  but  not  when  both  parties  are  implicat-  2  Stark.  36.-2  Chti.  Rep.  SS4. 

^  (1)  This  precedent,  as  has  been  well  remarked,  is  not  only  unsupported  by  any  authority,  but  is 
not  to  be  found  in  any  other  book  of  entries  (6  Munf.  364.)  The  cases  in  the  note  (6)  by  no  means 
warrant  the  conclusion  attempted  to  be  drawn  from  them.  In  a  court  of  Zai0,  fraud  may  b«  given  in 
avidenre  to  vacate  a  deed  upon  the  plea  of  non  est  factum;  but  it  must  be  such  fraud  as  relates  to  tba 
execution  of  the  instrument,— as  if  it  be  misread  to  the  partv,  or  his  signature  be  obtained  to  an  instra* 
ment  he  did  not  intend  to  sign.  Taylor  t?.  Kins,6  Munf.  368.— Durr  ©.  Munsell,  IS  Johns.  Rep.  480.— 
*  Franchot  v.  Leach,  5  Cow.  Rep.  606.    Therefore  if  a  defendant  plead,  that  he  was  induced  to  give  a 

bond  by  fraudulent  misrepresentation,  the  plea  nill  be  bad  upon  demurrer,  Durr  v.  Munsell,  Wythe  n. 
|f  ackbn,  2  Rand.  Rep.  426.  Siicb  a  plea  would  be  good  in  Penmu/vanm,  or  the  defendant  might  plead 
jMjfiMiil,  and  give  notice  of  the  special  matter  which  constituted  the  fraud.  &c.  bot  it  wooid  still  be 
nonsioered  as  a  merely  0quU€Uile  defence,  permitted  at  law,  to  prevent  a  failnre  of  justice,  there  being 
BO  oourte  of  &|oitj  in  the  Bute.  See  Stnbbs*  Adm.  v.  King,  14  Berg.  &  Rawie,  208,  decided  since  the 
firiC  appearanco  of  this  nou  in  the  fourth  American  Edition  of  this  work.    See  also  2  Pick.  Rep.  ISe.  > 
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lFir$i  plea,  gviMral  tttue,  non  est  factum^  as  anfe,  952  ;  secondly ^  and  fir  a  »t7SBM(#). 
fiarikmrpUaf  ^e.  onerarinon,  as  anUt  964.] — Because  he  says,  that  the  said  tokS!*"*** 
plaintifi^  just  before  the  making  of  the  said  writing,  in  the  said  declaration  men- 
tioned, to  wit,  on  the  said  day  of ,  A.  D. aforesaid,  at,  &c. 

mforesaid,  menaced  and  threatened  the  life  of  the  said  defendant,  unless  the 
said  defendant  would  make  and  seal,  and  as  his  act  and  deed  deliver  the  said 
writing  (or  indenture,  or  articles)  in  the'said  declaration  mentioned ;  and  the  said 
defendant  did  thereupon  then  and  there,  by  reason  and  in  conseqisnce  of  such 
menaces  and  threats,  and  in  fear  and  apprehension  thereof,  make  and  seal, 
and  as  his  act  and  deed  deliver  the  said  writing.  And  this,  &c.— [ConcJtfde 
mih  a  verification^  and  onerari  non^  as  an/e,  955.] 


i' 


[Jlddfir  a  furlher  plea,  by  leave,  ^c.  onerari  non,  as  ante,  954.] — Because  ftd.  Battery, 
he  says,  that  the  said  plaintiff,  just  before  the  making  of  the  said  writing  in  the  ^avtber^ 

•aid  declaration  mentioned,  to  wit,  on  the  said day  of  — ,  A.  D,  — —  ***^*7»  *•• 

aforesaid,  at,  &c.  (renue)  aforesaid,  assaulted,  beat,  bruised,  and  wounded  the 
aaid  defendant,  and  then  and  there  menaced  and  threatened  further  to  beat, 
braise,  and  wound  the  said  defendant,  unless  the  said  defendant  would  make 
and  seal,  and  as  his  act  and  deed  deliver  the  said  writing  in  the  said  declaration 
mentioned ;  and  the  said  defendant  did  thereupon  then  and  there,  for  and 
through  fear  and  apprehension  of  losing  his  life,  on  that  occasion  make  and 
aeal,  and  as  his  act  and  deed  deliver  the  same  writing.  And  this,  &c. — [Con- 
tludt  as  in  the  former  plea.] 

[Comnuncemenl  as  in  the  former  plea.] — Because  he  says,  that  the  «aid  plain*  Sd.  B&tury 
tiff,  just  before  the  making  of  the  said  writing  in  the  said  declaration  mentioned,  mtyhem. 

to  wit,  on  the  said  day  of ,  A.  D. aforesaid,  at,  &c.  (venue) 

aforesaid,  assaulted,  beat,  bruised,  and  wounded  (he  said  defendant,  and  also 
then  and  there  menaced  and  threatened  further  to  beat,  bruise,  and  wound  the 
said  defendant,  unless  the  said  defendant  would  make  and  seal,  and  as  his  act 
and  deed  deliver  the  said  writing  in  the  said  declaration  mentioned ;  and  the  said 
defendant  did  then  and  there,  by  reason  and  in  consequence  of  the  premises  io 
this  plea  meutioned,  and  for  fear  of  further  wounding  and  of  mayhem,  and  on 
no  other  account  whatsoever,  make  and  seal,  and  as  his  act  and  deed  deliver 
the  said  writing.     And  this,  &c. — [Conclude  as  informer  precedent.] 

*[Craimeftcefiiefi<  as  informer  pjea.] — Because  he  says,  that  he  the  said  de-  4th.  Dureei 

fendant,  at  the  time  of  making  of  the  said  writing,  to  wit,  on  the  said day  of  mnA^T^ 

— *-,  A.  D.  aforesaid,  at,  &c.  (venue)  aforesaid,  was  unlawfully  imprisoned  by  the  L  *^^  J 
said  plaintiff  (and  others  in  collusion  with  bim,)  and  then  and  there  detained  in 
prison,  until  by  the  force  and  duress  of  imprisonment  of  him  the  said  defendanty 
he  made  the  said  writing,  and  delivered  the  same  to  the  naid  plaintiff  as  his  deed 
And  this,  d&c — [Conclude  as  injormer  precedent.-'A  plea  that  a  deed  Vfas  oh* 
iained  by  fraud  and  covin  was  added,  as  ante,  963.] 

(«)  8«e  Coin.  Dig.  Pleader,  t  W.  IS.^Ctul.    or  it  would  bo  no  dureei,  t  Intt.  48S.    In  equity, 
jua.  Coatr.  M.  •••  1  Atk.  409. 

(t)  The  imprieoament  naethtre  been  unlawful. 
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d^n'bSid    •*®'    C      t^^**^*^  ***^*'  ^  *'*'*»  964.]— Because  he  says*  that  he  the  said  <Ie- 
ordeed(tt).  A.  B.  ^^endaDtf  at  the  time  of  the  making  of  the  said  writings  wa^  an  infant 

witiiin  the  age  of  twenty-one  years,  to  wit,  of  the  age  of (to)  years,  to 

wit,  at,  &c.  {venue)  aforesaid.     And  this,  &*c. — ICoftelude  with  a  verificatwn, 
and  <merari  non^  as  antej  956.] 


i.  D.  )     • 

ats.    >     *[0i 
I.  B.  J  of  the  ; 


[*»66^]c.  D. 

tubbT  ats.  ^  ^[Onerari  non^  as  ante^  964.]— Because  she  saith,  that  at  the  time 
^^J^^'JjJ  A.  B.  J  of  the  making  of  the  said  writing,  she  was  and  still  is  the  wife  of  one 
bond  or  deed  £.  F«  to  wit,  at,  &c.  {venue)  aforesaid.     And  this,  &c. — [^Conclude  with  a  ver- 

'*  ifictUion^  and  onerari  nonf  as  cm/e,  966.] 


Uw^io '         [Piral  plea^  nan  est  factum^  after  craving  oyer  of  the  bond  and  condition,  at 
Mtonbond  anie^  963.     Second  plea,  by  leave,  ^c.  and  onerari  non,  a$  ante,  954.] — Because 
he  saith,  that  before  the  making  the  said  writing  in  the  said  declaration  men- 
tioned, to  wit,  on  the  said day  of ,  A.  D. ,  aforesaid,  it  was  cor- 

ruptlyC^},  and  against  the  form  of  the  Statute  in  that  case  made  and  provided(a), 
agreed  by  and  between  the  said  plaintiff  and  the  said  defendant,  that  the  said 
plaintiff  should  lend  and  advance  unto  the  s^id  defendant  the  sum  of  [<£46,] 
of  lawful  money  of  Great  Britain,  and  that  the  said  plaintiff  should  forbear  and 

give  day  of  payment(6)  thereof  to  the  said  defendant,  until  and  upon  the 

day  of ,  A.  D. ,  then  next    ensuing,  and  that    the  said  defendant 

for  the  loan  of  the  said  sum  of  [j^46,]  and  for  giving  day  of  payment  thereof 
as  aforesaid,  for  the  time  aforesaid,  should  give  and  pay  to   (he  said  plaintiff 

on  the  said day  of ,  A.  D. ,  aforesaid,  then  next  ensuing,  more 

than  lawful  interest  at  and  after  the  rate  of  £5  per  centum  per  annum  on  the 

said  sum  of  [£46]  that  is  to  say,  the  sum  of  [,£4,]  of  like  lawful  money, 

making  together,  with  the  said  sum  of  [jf46,]  so  to  be  lent  and  advanced  by 

[  *967  ]  *^®  ^**^  plaintiff  to  the  said  defendant  as  aforesaid,  the  *said  sum  of  [£50,'] 

,,.1"^  SeeUiefoniifl.RMt.EDt.l6Sa^Bro.Rep.  (y)  Usury  must  be  pleaded.    2  Stra.  458.— 

176.— Morg.  6S4.— Plead.  A.  4».— 1  Rich.  C.  P.  Sauod.  295  a.    As  to  this  plea  in  ceoeraLsee  Com. 

164.    If  Uie  defendant  be  ttdl  an  infant,  he  must  Dig.  Pleader,  2  W.  2S.-.1  8aund.  295  a.  b.  and 

Dlead  by  cuardian,  and  not  by  attorney,  ante,  909  the  forms,  2  Rich.  C.  P:  86^  65.— More.  226, 6S4. 

b  "•  y-  M  ■"  *5*"^°  "P2P  *  **®®^  infancy  roust  —Plead.  Assist  460.— LU.  Ent  1 13, 1§S,  184,  and 

be  Vf^^^^P^\,9  Burr.  1806.    Com.  Dig.  other  forms  indexed  in  7  Went.  628  toSSiruida 

Pleader.2W.22.-^Co.ll9a.-^ijb.DcbL48l  plea  of  usury  in  a8sumpsi^  anie,  909  o.    In  a  plea, 

rS  iri'JSr    mi  "*'5.W"*  vSl®'  C— fifed  vtrf«  the  usurious  agreement  must  be  stated  precwely 

L®5^«?I?"?  5""-  ™  •*  T;?  ^'^""i-  ^—^  M-  »"<*  ^"7  accoSing  to  the  facts.    S  T.  R.  638.-2 

&J-  ^JZr'^55'  S?"  Sl^T?  f^*"*-  ^-^  M.&g:  377.-2  lhow.329.    S  Mod.  S5.-6  T. 

Moore,  4B8^Tidd  s  Prac.  9th  edit.  660, 651 ;  but  R.  267.-4  Taunt.  810,  and  if  pleaded  generally, 

m  assumpsit  it  may  be  given  m  evidence  under  the  the  plea  will  be  bad  on  demurrer,  2  M.  &  S.  278. 

general  i8su&  ante,  909.    See  the  form  of  plea  to  But  the  objection  is  cured  by  the  plaintiff  pleading 

debt  on  simple  contract,  ante,  966.  over,  1  Campb.  166,  in  notei.    As  to  what  is  usu- 

#--iS°**yS*^  be  given  in  evidence  under  turn  ett  ry,  see  3  Chit.  Com.  Law,  88,  &c.— 1  Chit.  Coll. 

•^"?*Td®^'-  >^^— ?«<  ^^  2  Salk.  676.  fiiat.  tiL  «  l/sn/y,"  and  see  dso  forms  of  declara^ 

IW)   1  he  precise  age  here  stated  is  not  material.  Uods  for  usury,  and  notes,  ante,  612,  which  mav  be 

_  («)  See  the  notes  to  the  precedent,  ante,  966.  useful  in  frai^ing  a  plra.                                   ^ 

Com.  Dig.  Pleader,  2  W.  21,  and  precedent  of  (*)  The  plea  must  allege  that  ii  was  corruptly 

Pk     j°r  T^'^T  ^^l®**'^"  "™P^®  ^<»"*''*«^-    '^  agreed, 3 Mbd.  35.— 2  ShSw.  329.                          ' 

the  defendant  be  sli//  a  feme  covert,  she  must  (a)  12  Ann.  stai.  2.  c.  16.    It  is  not  necessary 

plead  m  person,  and  not  by  attorney,  ante,  899  a,  to  recite  the  statute,  Bro.  Vade  Mec.-266.  Coni. 

n.    Coverture  at  the  Ume  of  the  executmg  thfi  Dig.  Pleader,  2  W  23 

o\^^Jl  TL^A  *"'****"  Jf^^*'!'''*  specially,  or  may  be  (6)  The  defendant  must  expressly  aver  that  ihp 

^liZ^^/stu^,'^:^'^^^^^  a^reemt         forgiving  day  "if  payment,  &^^  Sir 

1104.    Com.  Dig.  Pleader,  2  W.  18.-2  Campb.  ^ 
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IB  die  said  coDdition  mentioned,  and  also  that  the  said  defendant  should  pay  to     t^svAv. 

the  said  plaintiff,  interest  on  the  said  sum  of  [^50,]  from  the day  of 

— ,  A.  D.  9  aforesaid,  until  the  time  of  the  payment  of  the  said  sum 

of  [jff60,]  in  the  said  condition  mentioned,  and  that  for  securing  the  poy- 
ment  of  the  said  sum  of  [«3f60,]  with  interest  for  the  same  as  aforesaid  to  (be 
aaid  plaintifi^  he  the  said  defendant  should  make  and  seal,  and  as  his  act  and 
deed  deliver  to  the  said  plaintiff^  a  certain  writing  obligatory,  and  should  there- 
by bind  himself  in  the  |>enal  sum  of  [i£lOO,]  conditioned  for  the  payment  of 
the  said  sum  of  [£50^"]  by  the  said  defendant  unto  the  said  plaintiff,  on  the 

said day  of  — — ,  A.  D. ,  aforesaid,  then  next  ensuing,  with  interest 

for  tiie  said  sum  of  [<£60,]  in  the  mean  time,  as  aforesaid,  to  be  paid  quarterly, 
to  wit,  at,  &c.  {venue)  aforesaid.  And  the  said  defendant  in  fact  further  saith, 
chat  in  pursuance  of  the  said  corrupt  and  unlawful  agreement  so  made  as  afore- 
said, the  said  plaintiff  aAerwards,  to  wit,  on  the  said day  of ,  A.  D. 

(c),  aforesaid,  to  wit,  at,  &c.  (renue)  aforesaid,  lent  and  advanced  to  the 

said  defendant  the  said  sum  of  [<£46,]  and  that  for  the  securing  the  repay- 
ment thereof,  together  with  the  said  sum  of  [•^4,]  so  to  be  paid  and  given  to  the 
said  plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  on  the  said  —  day  of 

,  A.  D.  ,  aforesaid,  then  next  ensuing,  with  interest  in  the  mean  time, 

as  aforesaid,  to  be  paid  qciarterly,  as  well  for  the  said  sum  of  [J^46,]  so  lent 
and  advanced  as  aforesaid,  as  for  the  said  sum  of  [J^4,]  so  to  be  given  and  paid  to 
the  said  plaintiff  as  aforesaid,  for  the  purpose  aforesaid,  making  together  the 
sum  of  [^50]  as  aforesaid,  the  said  defendant,  in  further  pursuance  of  the 

said  corrupt  and  unlawful  agreement,  then  and  there,  to  wit,  on  the  said 

^y  of ,  A.  D. ,  aforesaid,  at,  d£^c.  (venue)  aforesaid,  made  and  seal- 
ed, and  as  his  act  and  deed  delivered  to  the  said  plaintiff,  the  said  writing  in  the 
said  declaration  mentioned,  and  the  said  plaintiff  then  and  there  accepted  and 
received  the  said  writing  with  the  said  condition  thereunder  written,  of  and  from 
the  said  defendant  in  pursuance  of  the  said  corrupt  and  unlawful  agreement, 
and  for  the  purpose  aforesaid.  And  the  said  defendant  avers,  that  the  said  sum 
of  [^4,]  so  as  ^aforesaid  agreed  to  be  given  and  paid  to  the  said  plaintiff  for  r  »9^  ] 
the  purpose  aforesaid,  and  the  interest  of  the  said  sum  of  [<£50,]  so  reserved 
and  made  payable  to  the  said  plaintiff,  by  the  said  condition  of  the  said  writing 
as  aforesaid,  exceeds  the  rate  of  £&,  for  the  forbearing  and  giving  day  of  pay- 
ment of  £100,  for  one  year,  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  by  means  whereof,  and  by  force  of  the  said  Statute,  the 
said  writing  was  and  is  wholly  void  in  law.  And  thi«i,  &c. — [Conclude  vnth  a 
verijieaiwn^  and  onerari  nan^  as  ante,  955.] 


•TOCX- 
JOBBINO. 


IFirel  plea^  non  est  factunh  after  craving  oyer  of  the  bond  and  condition^  as  That  bond 

Ofife,  963,  ieeond  plea,  onerari  nan,  as  ante,  954.]— Because  he  says,  that  be-  J^,|jj?°g 

fore  the  making  of  the  said  writing  in  the  said  declaration  mentioned,  and  af-  differaBcei, 

tcr  the  making  of  a  certain  act  of  parliament,  passed  in  the  parliament  of  our  visioMin"*" 

Stocli-j<^ 

(e)  The  day  on  which  the  money  is  averred  to.       Id)  See  another  form,  i  B.  ^^Cres.  573.— Sec  q^J^  j^  ^^  g 

have  been  adTanced  on  an  ueurious  contract  IB  ma-    a  form  in  debt  for  penalties,  ante,  516. — cec  also  t^\ 

teriat.    4E»p.Re?.  15«.— 1  Caniub.  445.— R.  &    pJeae  of  in  CovenanmwiU— Sec  the  Statute  and  ^  '* 
M.  C.  N.  P.  158.— Ante,  612.                                    law  in  I  Chi?.  Col.  Stat.  lit.  »  Stoek-jobbrngJ' 


{ 
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8T0CS- 
JOBBXiro. 


late  sovereign  lord  George  the  Second,  in  the  7th  year  of  his  raign,  ioUtuledf 
^  An  act  to  prevent  the  infamous  practice  of  Stock«Jobbing,"  and  afler  the  lat 

day  of  June,  A.  D.  1734,  to  wit,  on  the day  of—-—,  in  the  year  of  our 

Lord ,  the  said  plaintiff  had,  for  and  on  the  behalf  of  the  said  defendant, 

contracted  and  agreed  to  purchase  of  and  from  one  J.  L.  certain  public  stock, 
to  wit,  [<£4000]  three  per  cent,  consols,  as  if  and  undercolor  and  pretence  that 
the  same  was  to  be  and  should  be  transferred  to  the  said  defendant,  on  the  [12th] 
day  of  April,  A.  D.  [1830,]  as  aforesaid,  and  thereupon  aAerwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  dr.c.  {venue)  aforesaid,  the  said  plaintiff  did, 
for  and  on  the  behalf  of  the  said  defendant,  voluntarily  pay  a  certain  sum  of 
money,  to  wit,  the  sum  of  [<£80,]  to  the  said  J.  L.  for  the  compounding,  sa- 
tisfying, and  making  up  a  certain  diflerence,  to  wit,  the  difference  whatever,  be- 
tween the  sum  of  the  said  stock,  when  the  same  was  so  agreed  to  be  purchased 
as  aforesaid,  and  the  price  and  value  thereof  on  the  said  [12th]  day  of  [April,] 
in  the  year  last  aforesaid,  for  his  the  said  defendant's  not  receiving  the  said 
public  slock,  and  for  not  performing  the  said  contract  and  agreement  with  the 
said  J.  L.  by  the  said  plaintiff  so  stipulated  and  agreed,  for  and  on  the  behalf 
of  the  said  defendant  to  be  performed  as  aforesaid,  the  said  stock  then  and 
there  not  being  any  public  or  joint  stock,  or  other  security  bought  by  the  said 
plaintiff,  or  the  said  defendant,  or  any  other  person  or  persons,  to  be  delivered, 
accepted,  and  paid  for,  on  a  future  day,  and  which  had  been  or  was  refused  or 
neglected  to  be  transferred,  and  the  said  difference  or  sum  of  [^80,]  there  and 
then  not  being  recovered  or  received  by  the  said  J.  L.  of  or  from  the  said  plain- 
tiff or  the  said  defendant,  or  any  other  person  or  persons,  being  the  person  or 
persons  who  first  contracted  to  sell  or  deliver  such  public  or  joint  stock  or 
other  public  security,  as  the  damage  which  had  been  sustained  by  reason.of 
the  not  delivering  or  not  transferring  such  stock  or  other  securities,  by  the  said 
defendant,  or  any  other  person  or  persons,  contrary  to  the  Statute  in  such  case 
made  and  provided.  And  the  said  defendant  further  says,  that  in  consideration 
of  the  premises,  and  for  the  purpose  (amongst  other  things)  of  securing  to  the 
naid  plaintiff  the  repayment  of  the  said  sum  of  [^£80,]  so  by  him  given  and  paid 
to  the  said  J.  L«  as  aforesaid,  for  and  on  behalf  of  the  said  defendant,  for  the 
compounding,  satisfying,  and  making  of  the  said  difference,  the  said  defendant, 

on  the  said day  of ,  A.  D. ,  made  and  sealed,  and  as  his  act  and 

deed  delivered  to  the  said  plaintiff  the  said  writing  in  the  said  declaration  men- 
tioned, to  wit,  at,  &c.  (refhue)  aforesaid,  and  the  said  plaintiff  then  and  Ihere 
accepted  and  received  the  said  writing  of  and  from  the  said  defendant,  upon 
and  for  the  considerations,  and  for  the  purpose  aforesaid,  contrary  to  the  form 
of  the  Statute  in  such  case  made  and  provided.  And  this  he  is  ready  to  verify, 
^c. — [Conclude  with  a  vert/ico/fon,  as  an/6,955.] 

BMMMlpleft.  And  for  a  further  plea,  &c.  l^Onerari  non^  as  an/e,  954.]  Because  he  says, 
that  before  the  making  of  the  said  writing  in  the  said  declaration  mentioned,  to 
wit,  on,  &c.  the  said  plaintiff,  for  and  on  the  behalf  of  the  said  defendant,  con* 
tracted  and  agreed  with  the  said  J.  L.  that  the  said  J.  L.  should  sell  to  the  said 
defendant,  and  that  the  said  defendant  should  buy  of  the  said  J.  L.  a  certain 
other  interest  or  share  in  a  public  stock,  to  wit,  other  [£4tOOO]  in  the  public 
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itock*  commoiily  called  the  Threo  Pounds  per  centum  Consolidbted  Bank  An-  'tocx- 
nuitiea,  and  that  the  same  should  be  transferred  by  the  said  J.  L.  to  the  said 
defendant  on  the  [12th]  day  of  [April]  in  the  same  year*  And  the  said  de* 
feodant  further  8aith«  that  the  said  J.  L.  was  not«  at  the  time  of  the  making  of 
the  said  contract  and  agreement^  actually  possessed  of  or  entitled  unto  the  said 
interest  or  share  in  the  said  public  stock,  so  agreed  to  be  sold  and  transferred 
by  him  as  last  aforesaid  in  his  own  name,  or  in  his  own  right«  or  in  the  name  or 
Dimes  of  a  trustee  or  trustees,  to  or  for  his  the  said  J.  L.'s  use,  or  his  own 
right,  as  the  said  plaintiff  then  and  there  well  knew,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided  ;  and  thereupon  aAerwards,  to  wit,  on 
the  said  [12th]  day  of  [April]  A.  D. .  [1792]  aforesaid,  at,  &c.  (venue)  afore- 
said, the  said  plaintiflT  did  then  and  there,  for  and  on  the  behalf,  and  as  agent 
of  the  said  defendant,  voluntarily  pay,  from  and  out  of  his  own  monies,  a  certain 
sum  of  money,  to  wit,  the  sum  of  [^80]  to  the  said  J.  L.  for  the  compounding, 
satisfying,  and  making  up  a  certain  difference,  for  his  the  said  defendant's  not 
receiving  the  said  last-mentioned  interest  or  share  in  the  said  public  stock,  and 
for  the  not  performing  of  the  said  last-mentioned  contract  and  agreement, 
the  same  stock  then  and  there  not  being  any  public  or  joint  stock,  or  other 
public  security,  bought  by  the  said  defendant  or  the  said  plaintiff,^  or  any  other 
person  or  persons,  to  be  delivered,  accepted,  or  paid  for  on  a  future  day,  and 
which  had  been  or  was  refused  or  neglected  to  be  transferred,  and  the  said 
difference  or  sum  of  [jf60,]  then  and  there  not  being  recovered  or  received  by 
the  said  J.  L.  or  any  other  person' or  persons,  b^ing  the  person  or  persons  who 
fint  contracted  to  sell  or  deliver  such  public  or  joint  stock,  or  other  securities, 
as  the  damage  which  had  been  sustained,  by  reason  of  the  not  delivering,  or 
not  transferring  such  stock  or  other  securities  by  the  said  plaintiff,  or  any  other 
person  or  persons,  contrary  to  the  form  of  the  Statute,  6lc,  And  the  said  de- 
fendant further  saith,  that  for  the  purpose  (amongst  other  things)  of  securing  to 
the  said  plaintiff  the  re-payment  to  him  by  the  said  defendant  of  the  said  diller- 

ence  so  paid  as  last  aforesaid,  the  said  defendant,  on  the  said day  of , 

A.  D. aforesaid,  made  and  sealed,  and  as  his  act  and  deed  delivered  to 

the  said  plaintiff  the  said  writing  in  the  said  declaration  mentioned,  and  the  said 
plaintiff  then  and  there  accepted  and  received  the  same  of  and  from  the  said  de- 
fendant, upon  and  fur  the  consideration,  and  for  the  purpose  last  aforesaid, 
contrary  to  the  form  of  the  Statute,  &.C.  And  this,  dtc. — [Cpnclude  toiih  a  uer- 
ijuaiian,  as  anit^  956.] 

And  for  a  further  plea,  &.c.  [Onerari  noih  ^m  antef  964]  Because  he  says,  Third  pTm. 
that  before  the  making  of  the  said  supposed  writing  obligatory,  to  wit,  on,  &c. 
the  said  plaintiff  had,  contrary  to  the  Statute,  &e.  negotiated  the  payment  of,  and 
.  had  paid  for,  and  on  the  account  of  the  said  defendant  a  large  sum  of  money, 
to  wit,  the  sum  of  [;^4374.  5«.]  for  certain  differences  by  the  said  plaintiff,  for 
and  on  the  behalf  of  the  said  defendant,  bargained  for,  and  agreed  to  be  paid  by 
the  said  defendant  for  and  on  account  of  certain  unlawful  wages  and  contracts, 
touching  and  relating  to  the  stocks  and  public  funds,  to  wit,  the  3  per  cent, 
consols,  in  lien  and  instead  of  accepting  and  paying  for  transfers  of  such 
stock  to  him  from  the  vendors  thereof;  and  thereupon  it  was  then  and  there 
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jOBBfira. 


■Tocx-  corruptly  and  unlawfully,  against  the  form  of  the  Statute*  &c«  agreed  bj  and 
between  the  said  defendant  and  the  said  plaintiff,  that  the  said  defendant  should, 
for  securing  the  re-payment  of  the  said  differences,  make  and  seal,  and  as  hb 
act  and  deed,  deliver  4o  the  said  plaintiff  the  said  writing  in  the  said  declara* 
tion  mentioned.  And  the  said  defendant  further  says,  that  the  said  writing, 
in  the  said  declaration  mentioned*  was  made  and  sealed,  and  delivered  by  the 
said  defendant  to  the  said  plaintiff,  on  the  terms  aforesaid,  whereby  the  said 
writing  obligatory  was  and  is  void.  And  this,  6lc. — [^Conclude  mih  a  verifica^ 
hon,  M  antey  965.] 


SET-OFP 

Set-off*  to 


CD. 


debt  on  ats.  >  [^^ciio  nofi,  after  craving  oyer^  as  anie^  953.] — Because  he  says,  that 
A.  B.  /  at  the  time  of  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the 
said  defendant  in  this  behalf,  {or^  if  in  C.  P.  or  by  original^  *^  at  the  time  of  the 
commencement  of  this  suit")  there  was  due  and  owing  from  the  said  defendant  to 

[  *969  ]  the  said  plaintiff,  upon  the  said  ^writing  obligatory,  by  the  said  condition  thereof, 
for  the  principal  and  interest  in  the  said  condition  mentioned,  a  certain  sum  of 
money,  to  wit,  the  sum  of  £ — ,  to  wit,  at,  &c.  {venue)  aforesaid*  And  the  said 
defendant  further  says,  that  the  said  plaintiff,  before  and  at  the  time  of  the  exhibit- 
ing of  the  said  bill,  {or^  if  in  C.  P.  or  by  original^  *'  before  and  at  the  time  of  the 
commencement  of  this  suit")  was  and  still  is  indebted  to  the  said  defendant  in  a 
much  larger  sum  of  money  than  the  money  so  due  and  owing  from  the  said  de- 
fendant to  the  said  plaintiff,  upoa  the  said  writing  obligatory,  that  is  to  say,  in  the 
sum  of  i?— -,  for,  &c.  [here  itale  the  sfAjeci^nnalter  ofeet-off^  aa  in  aawmpsii^  an- 
<e,  933  to  939]  which  said  sum  of  money  so  due  and  H>wing  from  the  said  plaintiff 
to  the  said  defendant  is  wholly  unpaid,  and  exceeds  the  money  so  due  and  owing 
from  the  said  defendant  to  the  said  plaintiff,  by  virtue  of  the  said  condition  of  the 
said  writing  obligatory,  and  which  said  sum  of  money  so  due  and  owing  from  the 
said  plaintiff  to  the  defendant  as  aforesaid,  or  so  much  thereof  as  shall  be  nec- 
essary in  this  behalf,  he  the  said  defendant  is  ready  and  willing,  and  offers  to 
set-off  and  allow  against  the  said  sum  of  money  so  remaining  due  and  payable 
by  the  condition  of  the  said  writing  obligatory,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided.  And  this,  d^c. — [Conchide  with  a  ver- 
l/Ecolton,  a$  anie^  907,  eixikform."] 

PIm  to  an        [Actio  non,  as  <mte,  953.] — Because  he  says,  that  the  said  writing  obligatory, 
two^MndBof'Q  the  first  count  of  the  said  declaration  mentioned,  was  and  is  conditioned  for 


the  payment  of  the  sum  of  £ —  of  lawful,  d&c.  and  interest  for  the  same,  by 
given  by  the  said  defendant  to  the  said  plaintiff,  on  a  certain  day  now  past,  and  that  at 
Seft«dant?  ^be  time  of  suing  forth  the  original  writ  of  the  said  phiintiff,  [or,  if  in  K.  B. 

^'  at  the  time  of  the  exhibiting  the  bill  of  the  said  plaintiff,  against  the  said  de- 

{e\  See  the  forms,  ante.  931  to  988. — SRicIi.  C.  due  on  the  bond,  before  ho  U  entitled  to  set-off 

P. 29, 90,  I.— 6  Went w.  484.    7  Went w.  589,690,  any  cross  demand,  6  T.  R.  460;  and  the  sum  is 

591,  &c.    When  either  of  the  debts  accrued  by  traversable,  though  laid  under  a  sulicet,  Id.  il^.— 

reason  of  ap^no/ty,  the  debt  intended  to  be  set-utt*  3  T.  R.  65. — Ante,  vol.  i.  Index,  tit.  "  Sei-off/' 

must  be  pleaded^  and  the  defendant  cannot  give  See  the  forms  indexed,  7  Wentw.  589,  590,  Iwl, 

notice  or  sel-oftj  8  Geo.  2.  c.  9.A.  s.  5,  and  by  the  jtc.    The  plea  of  set-off  to  debt  on  8in^»le  cmh 

same  statute,  in  a  plea  of  set-off  to  an  action  on  tract  nearly  rescmUos    those  in  assumpsit,  ante, 

a  bond,  the  defendant  must  set  forth  the  sum  really  931  to  938. 
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fendaDt*']  in  this  befaalft  there  was  due  and  owing  from  the  said  defeiSdairt*  to    <BT-orr. 
the  said  plaintiff,  upon  the  said  last-mentioned  wnting  obligatoryt  bj  the  con- 
dition thereof,  for  the  principal  and  interest  in  the  said  condition  mentioned,  a 
certain  sum  of  money,  to  wit,  the  sum  of  £^^  of  like  lawful  money,  and  no 
more,  to    wit,  at,  &c«  (vanue)   aforesaid.     And  the  said  defendant  further 
says,  that  the  said  writing  obligatory,  in  the  said  last  count  of  the  said  decla- 
ration mentioned,  was  and  is  conditioned  for  the  payment  of  the  sum  of  ;? — 
of  like  lawful  money,  and  interest  for  the  same,  by  *the  said  defendant  to  [  *970  ] 
the  said  plaintiff,  on  a  certain  day  now  past,  and  that  at  the  time  of  suing  forth 
the  original  writ  of  the  said  plaintiff,  \or^  **  at  the  time  of  exhibiting  the  bill 
of  the  said  plaintiff,"]  against  the  said  defendant,  there  was  due  and  owing  from 
the  said  defendant  to  the  said  plaintiff,  upon  the  said  last-mentioned  writing  ob- 
ligatory, by  the  condition  thereof,  for  the  principal  and  interest  in  the  said  last- 
mentioned  condition  specified,  a  certain  other  sum  of  money,  to  wit,  the  sum 
of  £ —  of  like  lawful  money,  and  no  more,  to  wit,  at,  de^c.  (veniM)  aforesaid. 
And  the  said  defendant  further  says,  that  long  before  the  commencement  of 
this  suit,  to  wit,  on,  &»c.  at,  d&c.  {venm)  aforesaid,  the  said  plaintiff,  by  his  cer- 
tain writing  obligatory,  sealed  with  bis  seal,  and  now  shown  to  the  court  here,  the 
date  whereof  is  the  same  day  and  year  last  aforesaid,  acknowledged  himself  to 
be  held  and  firmly  bound  unto  the  said  defendant,  in  the  penal  sum  of  £ —  of 
good  and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  defendant,  when 
he  the  said  plaintiff  should  be  thereto  afterwards  requested,  which  said  last- 
mentioned  writing  obligatory  was  and  is  conditioned  for  the  payment  of  the  sum 
,Qf£ —  of  like  lawful  money  of  Great  Britain,  together  with  interest  for  the  same, 
by  the  said  plaintifi'  to  the  said  defendant,  at  a  certain  day  now  past,  and  which 
said  last-mentioned  writing  obligatory  still  is  in  full  force  and  effect,  not  in 
anywise  released,  paid  off,  satisfied,  or  discharged,  to  wit,  at,  &c.  (oenice) 
aforesaid.     And  the  said  defendant  further  says,  that  long  before  the  commence- 
ment of  this  suit,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (ven««)  aforesaid,  the  aaid 
plaintifi^  by  his  certain  other  writing  obligatory,  sealed  with  his  seal,  and  now 
shown  to  the  court  here,  the  date  whereof  is  the  same  day,  &c.  &c.  (as  ie- 
fort*)     And  the  said  defendant  further  says,  that  at  the  time  of  suing  forth  the 
said  original  writ  of  the  said  plaintiff,  [pr^  '^  at  the  time  of  the  exhibiting  the  bill 
of  the  said  plaintiff  against  the  said  defendant,"]  there  was  and  still  is  due  and 
owing,  upon  the  said  two  last-mentioned  writings  obligatory,  by  the  respective 
conditions  thereof,  for  the  principal  and  interest  in  the  said  conditions  respec- 
tively mentioned,  a  certain  sum  of  money,  to  wit,  the  sum  of£ —  of  like  lawful 
money,  to  wit,  at,  iS&c.  (eenice)  aforesaid  ;  which  said  last-mentioned   sum  of 
money,  so  due  and  owning  from  the  said  plaintiff  to  the  said  defendant,  greatly 
exceeds  the  monies  due  and  owing  from  the  said  defendant  to  the  said  plaintiff, 
upon  the  said  writings  obligatory  in  the  said  declaration  mentioned,  by  the  re- 
spective conditions  thereof,  for  the  principal  and  interest  in  the  same  conditions 
respectively  mentioned,  and  out  of  which  said  sum  of  money,  so  due  and  owing 
from  the  said  plaintiff  to  the  said  d<;fendant,  as  aforesaid,  he  the  said  defendant 
is  ready  and  willing,  and  hereby  offers  to  set-off  and  allow  to  the  said  plaintiff, 
the  said  monies  so  due  and  owing  from  him  the  said  defendant  to  the  said  plain- 
tiff, as  aforesaid,  according  to  the  form  of  the  Statute  in  such  case  made  and 
Vol..  III.  11 
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8ET-orr.  provided,  and  this  he  the  said  defendant  ia  ready  to  verify  ;  wherefore  he  prayt 
judgment  if  the  said  plaintifT  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  6lc, 

cT.  {_See  ante,' 911^  919.] — Ih  debt  en  bond  or  other  speciatty  brought  in  the 

BankrupiAjf   name  of  a  bankrupt^  ob  there  U  no  general  tswe,  it  ii  necessary  to  plead  hit  bank^- 

^  ruptcy  specially^  and  the  defendant  cannot  give  it  in  evidence  under  the  generai 

[  *971  ]  *is8ue  non  est  factum,  as  in  assumpsit^  see  anfe,  918.     The  form  of  the  plea  is 

in  7  Wentw,  AU.-^Morg.  630.     J3s  to  this  plea,  see  I  T.  R.  61 9.-3  B.  4*  P. 

40.  and  ante,  918. — 16  East,  622.-6  B.  &  Jl.  16.     See  form  of  plea  ofbanh* 

ruptcy  of  defendant,  ante,  966  ;  of  his  bankruptcy  to  debt  on  bond,  2  B.  ^Jild. 

803. 

*Vfaa"?'  A  to  pleading  the  Statute  in  debt,  see  ante,  vol  i.  422  ;  and  1  Sound,  283,  n. 
Tion.      2,  36,  208* — 2  Sound,  62  c,  n,  6.     To  debt  on  specialty,  there  is  no  pUa  of  the 

StAtnto  of  Statute  oj  Limitations,  though,  after  the  lapse  of  ttoenty  years,  or  even  less,  pay^ 
ment  will  in  general  be  presumed  of  a  money  bo7id,  provided  the  defendant  plead, 
Bolvit  ad,  or  post  diem,  as  post,  974,  975.  See  Tidd^s  practice,  9lh  edit.  18,  19. 
.^1  Camp6.  217. 

BT  [Jlctio  non,  as  ante,  906,  first  precedent,  to  the  asterisk,] — Because  he  saiih, 

BKimsjfte.    that  aAer  the  death  of  the  said  E.  F.  and  before  the  said  defendant  had  any  no- 
Plinead'     tice  of  the  said  writing  obligatory  in  the  said, declaration  mentioned,  to  wit,  on, 
^fbre  mT     ^^*  Bt,  &c.  (renue)  aforesaid,  he  the  said  defendant  had  fully  administered  slW 
tcadLf)^      and  singular  the  goodd^ and  chattels,  which  were  of  the  said  E.  F.  deceased,  at 
the  time  of  his  death,  and  which  have  ever  come  to  his  hands  to  be  administer- 
ed ;  and  that  he  hath  not,  nor  had  he,  at  the  time  when  he  first  had  notice  of  the 
said  writing  obligatory,  or  at  any  time  aAerwards,  any  goods  or  chattels,  which 
were  of  the  said  £.  F.  deceased,  at  the  time  of  his  death,  in  the  hands  of  the 
said  defendant,  as  executor  as  aforesaid,  to  be  administered.     And  thi8,&c.— ^ 
[Conclude  with  a  rerification,  as  ante,  907,  sixth  form,'] 

Plea  to  d»-  [Actio  non,  as  ante,  906.] — Because  he  says,  that  the  said  W.  earl  of  F. 
debt  on  in  his  life-time,  to  wit,  on,  &c.  by  his  certain  writing  obligatory,  sealed  with 
minwtraio?*  his  seal,  and  by  him  then  and  there  du'y  delivered,  acknowledged  himself  to 
de  bonit  be  held  and  firmly  bound  to  one  J.  B.  in  the  sum  of  £ —  to  be  paid  to  the 
administra*  said  J.  B.  when  he  the  said  W.  earl  of  F.  .should  be  (hereunto  afterwards  re- 
gor,*thai  quested,  which  said  writing  obligatory,  at  the  time  of  the  death  of  the  said  W. 
judgnMDt  ^arl  of  F.  and  of  the  recovery  of  the  judimient  hereafter  mentioned,  remained 
•red  agaioit  in  full  force  and  effect,  and  in  no  wise  annulled,  discharged,  paid  oflTor  satisfied  ; 
two  boada^  &0<1  ^^^  ^^^^  ^'  ^erl  of  F.  also  in  his  life-time,  heretofore,  to  wit,  on,  d&c.  at, 

of  intes- 

tat«*s,  and 

plene  admi'  {/)  This  plea  is  Bometimes  adopted,  but  ike  plea*  the  foundation  of  the  judgment  ia  noft  thowB ; 

nisiravit  general  plea  of  J^lene  adnrifiUtravit^  putting  in  is-  but  in  an  action  of  debt,  when  on  a  tpacialiy,  it  ia 

prater  — /.  sue  the  due  adm'mistration  of  the  assets  ^li  in  g«-  necoKsary  to  show^that  the  debt,  on  which  the  judg- 

which  is  in-  neral  8ufiic«.    8«e  form  ofplea  of  |>/«n«  admtnif-  mem  was  recovered,  was  a  specialty,  or  to  aver 

fufficient  to  travit  in  assumpsit  or  debt  on  simple  contract,  that  the ]ud|.ment  was  recovered  beibre  the  defend* 

gy  the  which  will  answer  here,  ante,  94S)  966.  ant  had  notice  of  the  plaintiff's  demand,  1  T.  R. 

Igment  ig)  S«o  forms,  6  Wentw.  887.-7  Wentw.  460^  690 ;  see  form  of  plea  of  retainer  to  satisff  a  bond 

).  set.    8««  pleas  in  assumpsit,  ante,  946.    In  thoae  debt  to  defendant,  administrator,  6  T.  E.  mO. 
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Itc.  (veutu)  by  his  certain  writing  obligatory,  sealed  with  his  leal,  and  bjr  him    ■'  *''<^ 
then  and  there  duly  deli  veredi  acknowledged  himself  to  be  held  and  firmly  bound  BJciM,lie. 
to  the  said  J.  B.  in  the  further  sum  of  ^ —  of  good  and  lawful  money  of  Great 
Britain,  to  be  paid  to  the  said  J.  6.  when  he  the  said  W.  earl  of  F.  should  be  there- 
to  afterwards  requested,  which  said  last-mentioned  writing  obligatory,  at  the  time 
of  the  death  of  the  said  W,  earl  of  F.  and  of  the  recovering  of  the  judgment  here- 
after mentioned,  remained  in  full  force  and  eflfect,  and  in  no  wise  annulled,  dis- 
charged, paid  off,  or  satisfied  ;  and  the  said  two  last-mentioned  writings  obliga- 
tory remaining  in  full  force,  (he  said  J.  B.  for  recovery  of  the  said  ^several  debts,  [  *972  ] 
after  the  death  of  the  said  W.  earl  of  F.  and  after  the  granting  of  the  said  ad- 

ninistration,  to  wit,  in  Michaelmas  Term,  in  the year  of  the  reign  of  our 

lord  the  now  king,  in  his  said  majesty's  court,  before  the  king  himself,  implead- 
ed  the  said  IL  earl  of  F.  as  the  administrator  with  the  will  annexed,  of  all  the 
goods  and  chattels,  right  and  credits,  which  were  of  the  said  W.  earl  of  F*  at 
the  time  of  his  death,  in  a  certain  plea  of  debt  for  the  said  sums  of  ;^ —  and  ^— 
makiog  together  the  sum  of£ —  upon  the  said  two  last-mentioned  writings  ob- 
ligatory, and  such  proceedings  were  thereupon  had  in  the  same  court,  that  the 

said  J.  B.  afterwards,  to  wit,  in  the  same  Michaelmas  Term,  in  the year 

aforesaid,  by  the  judgment  of  the  same  court,  recovered  against  the  said  R.  earl 
of  F.  as  administrator,  with  the  will  annexed  as  aforesaid,  as  well  the  said  sev- 
oral  debts,  &c.  amounting,  &c.  as  also  the  further  sum  of,  &c.  for  the  dama- 
ges which  he  had  sustained,  as  well  by  occasion  of  the  detaining  of  that  debt, 
•a  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended  to 
the  said  J.  B.  by  the  court  there  adjudged,  to  be  levied  of  the  goods  and  chat- 
tels which  were  of  the  said  W.  earl  of  F.  at  the  time  of  his  death,  and  which 
were  of  the  said  W.  earl  of  F*  to  be  administered,  if  he  had  so  much  in 
his  hands  to  be  administered,  and  if  he  had  not  so  much  thereof  in  his  hands 
to  be  administered,  then  the  same  damages  to  be  levied  of  the  proper  goods 
and  chattels  of  the  said  R*-  earl  of  F. ;  wherefore  the  said  defendant  was  con- 
victed, as  by  the  record  and  proceedings  thereof  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself  at  Westminster,  more  fully  ap- 
pears ;  which  said  judgment  still  remains  in  full  force  and  unsatisfied ;  and 
the  said  R«  earl  of  F.  saith,  that  he  hath  fully  administered  all  and  singular  the 
goods  and  chattels  which  were  of  the  said  W.  earl  of  F.  at  the  time  of  his 
death,  which  hath  come  to  his  hands  to  be  administered,  and  that  he  hath  not, 
nor  on  the  day  of  exhibiting  the  bill  of  the  said  plaintifi^,  or  ever  afterwards,  had 
any  goods  and  chattels  belonging  to  the  said  W.  earl  of  F.  at  the  time  of  his 
death,  to  be  administered,  except  goods  and  chattels  to  the  amount  of  ^— 
which  are  not  sufficient  to  satisfy  the  said  judgment  in  form  aforesaid  given, 
and  which  are  subject  and  liable  to  the  satisfaction  thereof,  and  this,  d&c. 
Wherefore,  kc.—[Ifthe  deftndani  has  no  as»et$  whaicvir  in  hand,  add  a  pUa  of 
pimu  adminuiruvit  gentralb^,] 
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BT  IMBC-      C.  D.   1 

UT0R8,  "     § 

Hc»8,ftc.     ats.    >     *And  the  said  dofendant,  by  £.  F.  who  is  admitted  by  the  court  of 

Parol  de-      A.  B.  )our  said  lord  the  king  here,  as  guardi8n(t)  of  the  said  defendant,  to 

•A  Infaa/     defend  for  the  said  defendant,  who  is  an  infant  under  the  age  of  twenty-one 

^MiT{h),        years,  comes  and  defends  the  wrong  and  injury,  when,  &.c.  and   says,  that  he 

the  said  defendant  is  within  the  age  of  twenty-one  years,  to  wit,  of  the  age  of 

— — —  years,  to  wit,  at,  &c.  (eentie)  aforesaid,  and  this  he  is  ready  to  verify, 

wherefore  he  does  not  suppose  that  during  his  minority  he  ought  to  answer  the 

said  plaintiff  in  his  said  plea,  and  he  prays  that  the  said  parol  may  demur,  until 

the  full  age  of  him  the  said  defendant,  &c. 

Jtienper  [Onerart  tion,  CM  Oft/e,  954.] — Because  he  saith,  that  he  the  said  defendant 
h«ir(*).  hath  not,  nor  at  the  time  of  the  exhibiting  *tbe  bill  of  the  said  plaintiff,  in  this 
[  *974  J  behalf,  (or,  if  in  C.  P.  or  by  originaly  **  at  the  time  of  the  commencement  of  this 
snif ')  nor  at  any  time  before  or  since,  had  any  lands,  tenements,  or  heredita- 
ments, by  descent  from  his  said  father  {or  brother^  ^c.  according  to  thefaci)^ 
IB  fee  simple,  and  this  he  is  ready  to  verify,  wherefore  he  prays  judgment,  if 
he,  as  son  (or  brother^  ^c)  and  heir  of  the  said  6.  H.  deceased,  ought  to  be 
charged  with  the  said  debt,  by  virtue  of  the  said  writing  obligatory. 


Plea  by  a  [Onerari  na»i,  as  ante,  964.] — Because  he  says,  that  he  the  said  defendant 
JS^^SfSe^  ^^^  i^o^i  nor  &t  ^^®  ^>"i®  of  the  exhibiting  of  the  bill  of  the  said,  plaintiff,  in  this 
^'^*  behalf,  (or  if  in  C.  P.  or  by  original^  '*  at  the  time  of  the  commencement  of 

this  suit")  nor  at  any  time  before  or  since,  had  any  lands,  tenements,  or  here- 
ditaments, by  devise  from  the  said  £.  F.  deceased.  And  this,  &c. —  [^Conclude 
with  a  verification^  and  onerari  non^  at  ante^  954.] 


PATKXirT. 

S^vUad 

liiMl(lR). 


C.  D.  ^ 

ats.    >     [Actio  non,  after  craiving  oyer^  a$  ante,  953.] — Because  he  sayst 

A.  B«  )  that  he  the  said  defendant,  on  the  said  — ^  day  of ,  A.  D« 

aforesaid,  {the  day  of  payment  mentioned  in  the  condition)  in  the  said  condi- 
tion of  the  said  writing  obligatory  mentioned,  paid  to  the  said  plaintiff  the  said 
sum  of  £ — ,  in  the  said  condition  mentioned,  together  with  all  interest  then 
due  thereon,  according  to  the  form  and  effect  of  the  said  condition,  to  wit,  at« 
&c.  (eenue)  aforesaid.  And  this,  &c. — [Conclude  with  a  verification,  ae  ante, 
907,  eixth  precedent.] 


{h)  See  the  forms,  4  East,  486.— 1  Wentw.  43. 
As  to  the  law.  Bac.  Ab.  Infaocy,  L. — Com.  Dig. 
Enfant,  D.  and  Pleader,  2  E .  S.  An  infimt  deoUte 
canootpray  the  parol  to  demur,  4  East,  485. 

(t)  This  is  necessary,  ante,  909  6,  note  y. 

\k)  See  the  form  indexed  in  7  Wentw.  603^  4.— 
Rast.  Ent.  172.— 2  Rich.  C.  P.  450.— Plead.  A. 
S64.— Morg.  652.— lai.  Ent.  112;  and  as  to  the 
pleas  in  general  by  an  heir,  see  2  Saund.  7,  n.  4.— 
Com.  Dig.  Pleader,  2  E.  3.— Bac.  Ab.  Heir,  F. 
The  heir  must  plead  rien  per  descent  when  he  has 
Bo  assets,  or  ne  will  be  liable  personally  to  the 
amount  of  the  debt,  3  T.  R.  885.  See  a  plea  of 
retainer  by  an  heir,  1  T.  R.  454.  As  to  what  are 
assets  by  descent,  see  ante,  468,  n.  and  Selw.  N.  P. 


528,  n.  85.-2  Saund.  7.  As  to  the  plea  of  rien 
per  deteent  prater,  a  term  for  life  or  years,  2  Saund. 
7.  n.  4.— 1  ^alk.  351 .—  2  WUs.  49.  See  a  form 
of  rien  per  deecent  prater,  a  rectory,  &c.  Rast. 
Ent.  172  b.— 1  Lil.  Efni.  180.— 5  Mod.  121, 122. 

(/)  See  the  forms,  2  Rich.  C.  P. 38,  9.  7  Went. 
603  to  605.  The  devisee  must  be  sued  jointly  with 
the  heir,  ante,  ^9,  but  he  should  plead  separately. 

(m)  SeeCom.Dig.Plcader,2W.29.  Bac.Ab. 
66o.  See  precedent,  Morg.  5^.  As  to  evidence 
on,  sec  Tidd*8  Prac.  9th  ed.  18,  19.  This  plea 
need  not  be  signed  in  K.  B.  5  T.  R.  661,  nor  is  il 
the  practice  to  sign  it  in  C.  P.  Non  e§t  factum 
will  not,  in  general,  be  allowed  in  C.  P.  to  be  plead- 
ed with  this  plea.  . 
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C.     D.    ^  PAYMEIfT, 

ats     >     *lFir$t  pUt^  $oivit  ad  dienh  om  in  the  former  precedent ;  eecondly^  dUmUn^^ 
A.  B.  J  etetio  nofk,  oi  ante^  third  precedent.] — Because  he  says«  that  he  the 

said  defendant,  after  the  said  —- ^  day  of A.  D. ,  in  the  said  con- 

ditioD  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiflT  in 
this  behalf,  (or,  if  in  C*  P,  or  by  original,  **  before  the  commencement  of  this 
sail'')  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  paid  to  the  said  plaintiff  the 
said  sum  of  jf — ,  in  the  said  condition  mentioned,  together  with  all  interest  then 
due  thereon.  And  this,  &c. — [Conclude  toith  a  verijicationj  a$  ante,  907,  sixth 
precedent.'] 

•  OH  AMNUITT 

DXSDS. 

[fVr«<  plea,  non  est  factum,  ajler  craving  oyer  of  the  bond  and  condiiicfn,  ^c.  to  debt  on 
a$  onlc,  963 ;  second  plea,  onerari  nan,  as  ante,  954.] — Because  he  says,  that  b^d'Sttao 
the  said  writing  obligatory  was  made  and  entered  into  by  the  said  defendant  memorial  of 
to  the  said  plaintiff  for  a  certain  pecuniary  con8ideration(o)  by  him  given  and  was  enroll-* 
paid  to  the  said  defendant  in  that  behalf  as  aforesaid(o},  and  that  no  memo-  ingto^^T^ 
rial  of  the  said  writing  obligatory  in  that  count  mentioned  was  enrolled  in  the  ^J^-  ^'  ^- 
High  Court  of  Chancery  within  thirty  days(9)  of  the  execution  thereof,  accord- 
ing to  the  directions  of  a  certain  act  of  parliament,  made  and  passed  in  the 
63d  year  of  the  reign  of  his  late  Majesty  George  the  Third,  whereby  the  said 
writing  in  the  said  declaration  mentioned  is  null  and  void(r),  and  this  he  the 
said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if  he  ought  to 

(a)  See  form,  Morg.  53^  4,  663«*-Pl.  A.  369.  plea  should  be  added,  pointing  out  the  objection  to 
Tliw  plea  is  given  by  the  slat.  4  Ann.  c.  16.  s.  12.  the  memorial,  and  such  objection  should  be  stated 
to  an  action  St  debt,  Iwt  the  statute  doee  not  ex-  aocordinc  to  the  fact,  and  so  that  there  be  no  de- 
tend  to  the  crown,  1  Price,  SS.  SembleyB.  poet  pariure  from  it  in  the  rejoinder.  Thus,  in  4  T. 
obit  bond  is  within  tlie  stat.  4  Ann.  c.  16.--S  11.  &  R.  686,  and  S  Hen.  Bla.  »30^  where  to  an  action  of 
A.  8S.  When  executors  plead  tolvit  pott  diem,  debt  on  a  bond  given  to  secure  an  annuity,  the  de- 
and  rdy  upon  the  presumption  of  payment  arising  fendant  pleaded  that  no  meh  memoriiU  was  enroll- 
from  the  lapoe  of  tune,  it  is  advisable  in  general  to  <d,  as  required  by  the  statute,  and  the  replication 

Sead  eohnt  poet  diem,  as  well  by  the  testator,  as  stated  that  a  memorial  was  enrolled,  contaming  the 

r  the  osoealor,  in  separate  pleas,  and  see  Rep.  particulars  which  the  statute  directs,  and  the  re- 

emp.  Hardw.  ISS.—- 1  Stra.  662.— Tidd's  Prac.  joinder  alleged  that  the  memorial  in  the  replication 

9lh  ed.  18.  mentioned,  did  not  truly  set  forth  the  consideration 

(o)  Unless  for  a  peeuniary  consideration,  the  en  which  the  annuity  was  granted ;  it  was  held, 

deed  need  not  be  enrolled.    Bee  the  cases  fully  that  this  was  clearly  a  departure  from  the  plea, 

coUoctid  in  1  Chit.  CoL  StaL  27, 8,  n.    If  the  coo-  see  also  2  Saund.  183  to  188,  but  see  1 1  East,  188. 

sideration  does  not  appear  in  the  declaration  or  A  plea,  stating  a  defective  memorial,  should  show 

deed,  nt  out  on  oyer  to  have  been  pecuniary,  it  that  there  was  no  other  enrolled,  1  Marsh.  166. — 1 

dbould  seem  the  plea  ought  to  shew  expressly  how  New.  Rep.  214. 

the  consideration  arose,  and  see  form,  4  B.  &  C.        {q)  A  memorial,  enrolled  within  thirty  days  af- 

1>.  &  BL  68,  S.  C.  and  see  7  East,  629.  ter  exeoution  of  the  deed  by  the  grantee,  is  good, 


lp\  See  forms,  7  Wentw.  626.-1  East,  998. — S  though  before  execution  by  the  gnintor,  10  Moore, 
Kiiat,  461^1  New.  Rep.  214.--4  T.  R.  688^2  28w— 3  Ring.  216.— 6  B.  k  C.  A,  S.  C.  in  error. 
Hen.  Bla.  280.— 3  T.  R.  689.-4  B.  &  C.  69.  The  And  where  a  trustee  executed  the  deed  after  en- 
act DOW  in  farem  relating  to  the  enrolment  of  an-  rolment,  Vt  was  held,  that  such  execution  need  not 
Doitaeo  granted  after  the  14th  JuW,  1813,  is  the  63  be  enrolled,  1  Stark.  C.  N.  P.  431. 
G.  3.  c.  141,  which  repeals  the  17  G.  3.  c.  26,  ex-  (r)  The  omission  to  memorialize  the  annuity, 
eept  as  to  anniiities  cranted  before  that  day.  For  though  at  request  of  grantor,  will  still  render  it  void, 
d»e  conetniction  and  decisions  to  be  put  upon  the  2  Chit.  Rep.  34.  An  annuity  deed,  and  every  deed, 
63  Geo.  3.  c.  141,  see  fully  the  notes  in  1  Cnit.  Col.  &c.  by  which  an  annuity  is  secured,  is  abeolutefy 
StaU  tit.  Annuity,  p.  23  te  28.  The  circumstance  void  if  the  memorial  be  not  registered  according  to 
of  the  63  Geo.  9.  s.  6,  introducing  a  power  to  the  the  directions  of  the  act,  2  T.  R.  603,  and  if  the  nie- 
granlor  to  enforce  the  delivery  of  copies  of  the  morial  of  a  deed  bo  defective,  the  whole  deed  is  void 
original  deeds,  and  thereby  to  obtain  full  informa-  to  all  inteoU, 6  T.  R.  641 .  But  where  A.  ourchased 
tioo  of  the  transaction,  has  induced  the  courts  to  an  annuity  for  his  life,  which  was  regularly  paid  up 
iWMare  less  particularity  in  the  memorial  than  was  to  the  time  of  his  death,  but  no  memorial  of  the 
essential  under  the  17  Geo.  3.  c.  26.-6  B.  &  C.  grant  was  enrolled  *,  it  was  IieM,  that  A.'s  execu- 
371.  The  form  of  the  memorial  is  given  in  the  trixcouldnot,on  that  ground,  insist  that  the  con- 
68  Goo.  S.  C.  141.  If  a  memorial  has  in  fact  tract  was  void,  and  recover  back  the  consideration- 
been  enrolled,  but  not  properly  so,  then  the  next  money  paid  for  the  annuity,  6  B.  &  C.  661. 
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ov  AVKuiYY  ^Q  charged  with  the  said  debt  by  virtue  of  the  said  supposed  writing  obligator/* 
—  [If  a  defective  memoritU  ha$  been  enrolUdt  odd  ttufMnoing  plea.] 

mlmUv^X  [First  plea^  non  e$l  factum^  after  craving  oyer  of  the  deed^  as  on/e,  953 ;  «- 

•nrollod,      cond  plea  as  last  precedent ;  and  for  a  further  pUa  in  this  behalf  onerari  nofi«  as 
the  names  of  on/e,  954.] — Because  he  says,  that(i)  no  memorial  of  the  said  writing,  cootaiu* 
nesMs^'&c.   >"S  ^^^  names  of  all  the  witnesses  thereto  [or^  *'  of  the  date  of  the  said  deed«" 
^G^*"V**  or,  •»  writing,  &c."  or^  •'  of  the  names  of  all  the  parties  thereto,"  or^  "  of  the  per- 
c.  141(«).     son  or  persons  for  whose  life  or  lives  the  said  annuity  (or  rent-charge)  was  grant- 
ed," or^  *^  of  the  person  or  persons  by  whom  (he  said  annuity  was  to  be  bene- 
ficially received,"  or^  '*  the  pecuniary  consideration  or  considerations  for  grant- 
ing the  said  annuity  {or  *•*  rent  charge,")  or^  **  the  annual    sum  or  sums  to  be 
paid  thereby,"]  was  enrolled  in  the  High  Court  of  Chancery,  according  to  the  di« 
rections  of  the  act  of  parliament  made  and  passed  in  the  53d  year  of  the  reign 
of  his  late  Majesty  King  George  the  Third,  whereby  the  said  writing  in  the 
said  declaration  mentioned,  is  null  and  void.     And  this,  d^c. — [Conclude  tsith  a 
•ert/icoftoti,  and  onerari  fioit,  as  ante^  954.] 

No  "'•"f^"      [First  plea^  non  est  factum^  after  craving  oyer  of  the  bond  and  condition^  as 

within twen-  ante^  953  ;  and  for  a  further  plea^  ^c.  onerari  non^  as  cmte^  954.] — Because 

cording  to^~  he  suys,  that  no  memorial  of  the  said  writing  in  the  said  declaration  mentioned, 

^'^Mfui^*    was  enrolled  in  the  High  Court  of  Chancery  within  twenty  days  of  the  eiecu- 

tion  thereof,  according  to  the  directions  of  a  certain  act  of  parliament  made 

and  passed  in  the  17th  year  of  the  reign  of  his  late  Majesty  King  George  the 

Third  [or,  if  there  xoas  a  defective  meinoriali  then  say^  **  that  no  such  memorial 

of  the  said  writing  in  the  said  declaration  mentioned,  as  was  and  is  required  by 

the  Statute  hereinafter  mentioned,  was  enrolled,  &c."]  whereby  the  said  writing 

in  the  said  declaration  mentioned  is  null  and  void.     And  this,  d&c.-T-[Co»cAic{e 

with  a  verification^  and  onerari  non^  as  ante,  954.     Jf  a  defective  memorial  teas 

enrolled^  add  the  following  plea.'] 

Nomemori-      [General  issue^  and  second  plea  as  in  the  former  precedent;  and  for  a  fur* 

ingthe    *    ^^^^  P^^^  ^^  '^<'  behalf,  onerari  non^  as  ante,  954.] — Because  be  says,  that  no 

wlmessei^*  tnemorial  of  the  said  writing  containing  the  names  of  all  the  witnesses  to  the 

enrolled  ao-  execution  thereof  [or,  **  the  day  of  the  month  and  year  when  *die  said  in- 

17  Gto.  s.    denture  bears  date,  &c."]  was  enrolled  in  the  High  Court  of  Chancery,  ao- 

f^  *976  1  ^^^^^^S  ^^  ^^®  directions  of  the  said  act  of  Parliament  made  and  passed  in  the 

17th  year  of  his  late  Majesty  King  George  the  Third's  reign,  whereby  the  aaid 

writing  in  the  said  declaration  mentioned  is  null  and  void.     And  this,  dtc. — 

[^Conclude  with  a  venficaiion,  and  onerari  non^  as  ante^  954.] 

Sr^*^*^       [Genet'oi  issue,  non  est  factum,  after  craving  oyer  of  the  bond  and  condition^ 

t«)  As  to  what  i«  a  lulficicnt  tnemorial,  sea  1  tho  &ct  of  its  baini;  to,  and  bow,  ahould  bo  itatad, 
Chit.  Col.  Stat.  tit.  Annuity,  p.  SS  to  £8,  notaa.  aea  form.  4  B.  &  C.  69^—6  D.  fc  R.  es,  S.  C. 
Tlie  memorial  micht  be  aet  out  in  the  plea,  which  (u)  Tne  17  Geo.  S.  c.  26,  now  only  relataa  to 
dona  in  6  B.  &  A.  446  ^  and  see^S  Bing.  215.  aanumaa  granted  before  the  14ih  of  July,  181S. 

eee  the  DOtea,  ante,  9TS. 


(t)  If  it  doee  not  appear  (rom  the  declaration  or    8ea  the  notee,  ante,  975. 
dcod  8«t  out,  that  the  consideration  was  pecuniary,        (w)  Aa  to  theae  pleaa, 
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M  oi»/<t  963  ;    and  far  a  farih^tfUa^  ^r.  Qcfio  n<m^  om  anie,  906.] — Because   «"  axhvi- 
h9  tays*  that  he  the  said  defendant  did  [here  aver  the  payment  vf  the  annttity  on  ^  ^^  ^    ' 
Ike  days  menHaned  in  the  bond^  and  which  may  be  ae  fallows  :]  well  and  truly  ^*^^^??^j 
fmj  to  the  said  plaintiff  yearly  and  every  year,  the  said  annuity  or  sum  of  £ — 
in  the  said  condition  mentioned*  by  four  equal  quarterly  payments  in  each  year, 
on  the  sereral  respective  days  and  times,  by  the  said  condition  of  the  said  writ« 
ing  obKgatory,  appointed  for  the  payment  thereof,  according  to  the  form  and  ef- 
fect of  the  said  condition,  to  wit,  at,  &C.  (oentfe)  aforesaid.     And  this,  &c.— 
[Conelude  with  a  verification^  as  anie^  907,  sixth  farm,] 

[Firsi  and  second  plea^  as  above ;  and  Jor  a  farther  plea^  ^c.  actio  non^  as  ^*^Jf^ 
emtcj  906.] — Because  he  says,  that  he  the  said  defendant,  aAer  the  making  of  the  (iaj*(x). 
said  writing  obligatory,  and  before  the  exhibiting  the  bill  of  the  said  plaintiff  in 
this  behalf,  [or,  if  in  C.  P.  or  by  original^  **  before  the  commencement  of  this 
suit,"]  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  paid  to  the  said  £.  F.  all  and 
every  the  sums  of  money,  which  had  at  any  time  before  then  become  due  and 
owing  upon  or  by  virtue  of  the  said  writing  obligatory,  and  the  said  condition 
thereof,  after  each  of  the  said  several  respective  sums  of  money  became  and 
were  due  and  owing,  under  and  by  virtue  of  the  said  writing  obligatory,  and  the 
condition  thereof.  And  this,  &c. — \^Conclude  with  a  verification  as  ante,  907, 
sixth  farm.] 

• 

*[Jlctio  non^  after  eracing  oyer  of  the  bond  and  contUtion,  for  the  perform^  [  *977  ] 
€nce  of  award,  a$  ante,  953.] — Because  he  says,  that  the  said  arbitrators,  nam-    r'liATtoir 
ed  in  the  said  condition,  did  not,  nor  did  any  two  of  them,  on  or  before  the  said  «f '^J^ 

day  of A.  D.  ■        mentioned  in  the  said  condition,  make  any  award  mtd«(jf). 

in  writing  under  their  hands,  or  the  hands  of  any  two  of  thoni  (this  must  be  ac* 
cording  to  the  averment  in  (he  declaration),  of  and  concerning  the  premises  in 
the  said  condition  mentioned,  and  so  referred  as  aforesaid,  ready  to  be  delivered 
to  the  said  porties  in  difference'.'  And  this,  &c. — [Conclude  toith  a  verification^ 
as  ante,  907,  sixth  form,] 

[*.9ctio  non,  nfter  craving  oyer  of  the  bond  and  condition,  as  ante,  963.] — Be-  piea  tettfaiff 
cauuc  he  says,  that  after  the  making  of  the  said  writing  obligatory,  and  before  the  JjS^itTi?/* 

said day  of A.  D. in  the  said  condition  mentioned,  to  wit,  on  pJ»ini»5*» 

the  —' —  day  of A.  D. at,&c.  (rfittie)  aforeseid,<the  said  6.  H.  and  aoceof  a 

J.  K.  did  make  their  award  in  writing  under  their  respective  hands,  of  and  con-  ^^eewlrat 
cerning  the  ^premises  in  the  said  condition  mentioned,  and  so  referred  to  them  i-'^^gwa  -i 
as  aforesaid,  and  ready  to  be  delivered  to  the  said  parties  in  difference,  and 
did  thereby  award,  arbitrate,  and  determine,  that,  d6c.  [here  set  forth  the  whoU 
of  Iks  award  without  the  recitals,  and  whick  award  directed  the  plaintiff' to  per- 

ix)  S«e  4  &  6  Ann.  c.  16. 1. 12,  and  Dougl.  519.  i^hole,  and  the  rejoinder  will  not  be  a  departure,  II 

—Ante,  lol.  i.  Index,  -  Pat^«l^"  Eait,  I8S ;  bat  leo  4  T.  R.  688.    But  the  botur 

Ul  Bern  fbrtM,  t  Saund.  184.-1  Saun.  6S  185.  courte  secmi  at  least  to  add  a  plea  eetting  out  tbe 

— t  Rich.C.  P.  44.— Morg.  626.    Thie  plea  will  defective  a v^ard,  16  Eatt,  68.— Wate.  on  Awanb, 

edfics  wbera  itMra  was  no  award  whatever,  or  SlKnotet.— Post,  978.    As  to  tbe  replication,  see 

tbere  was  an  award  in/ocf,  bat  upon  ihe  face  of  it  2  Saund.  62  b.    If  the  award  appears  bad  npoa 

it  was  not  aecordinjr  to  the  submission,  and  there*  tbe  ftce  of  the  declaration ,  the  defendant  may  de- 

fbns,  if  th«  plainUn  repfy,  setting   out  an  award  mar. 
partially,  tM  defendant  may  rejoin,  setting  out  tbe        (x)  See  fern,  IS  East,  2S. 
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oif  ABBi-  ffffjifi  an  act  which  eonsUUUed  a  ctmdition  precedtni]  as  by  the  said  award*  re- 
BOBj>f.  ference  being  thereuDto  had,  will  more  fully  appear,  which  said  matters  above 
recited  are  the  whole  of  the  matters  by  the  said  award  directed  to  be  performed 
by  the  said  plaintiff  and  defendant  respectively.  And  the  said  defendant  in  fact 
saith,  that  he  the  said  defendant,  at  the  day  in  the  said  award  in  that  behalf  di- 
rected, to  wit  on  the  said  ■  day  of A.  D.  ■  in  the  said  award  men- 
tioned, to  wit,  at,  &c.  (venae)  aforesaid,  requested  the  said  plaintiff  to,  &c  (to 
perform  the  act  by  the  award  directed  to  be  done  by  the  plaintiff)  and  to  per- 
form the  said  award  in  all  things  on  his  part  and  behalf  to  be  performed,  and 
the  said  defendant  was  then  and  there  ready  and  willing,  and  offered  to  the 
said  plaintiff  to  perform  the  said  award  in  all  things  on  his  part  to  be  performed 
and  fulfilled,  if  the  said  plaintiff  would  perform  the  said  award  in  the  several 
matters  and  things  directed  to  be  performed  by  him  the  said  plaintiff;  but  the 
said  plaintiff  then  and  there  wholly  refused  to,  d&c.  [state  the  plaintiff  *8  not^ 
performance  of  the  condition  precedent]  and  to  perform  the  said  award  in  the 
several  matters  and  things  directed  by  the  said  award  to  be  performed  on  the 
part  and  behalf  of  him  the  said  plaintiff.  And  this,  &,c,^-[Conclude  with  a 
eeW/icalton,  ae  anie^  907,  sixth  form.] 

ti'debi  o^*     ^**  the  forma  indexed,  7  fVentw.  611,  12.— 13  East,  2d.—Morg.  Free.  523. 

arbitration  Plead,  •^.  352. — Coldw.  on  ArbitrcUion,  335  to  355. — fVateon  on  Awarde* 
''  ^'  Care  muet  be  taken  to  state  with  precision  the  ground  of  defence  in  the  plea* 
Nil  debet  would  be  a  bad  plea  to  debt  on  bond  for  the  performance  of  an  awards 
and  the  plea  of  non  eat  factum  only  puts  in  issue  the  bond  of  submission. 

If  there  were  an  award  in  fact,  and  the  defendant  rely  upon  some  defect  there" 
in,  he  shotUd  not  merely  plead  that  no  award  was  made,  because  he  cannot,  under 
that  plea,  go  into  objections  to  the  award  tn  point  of  law,  4  T.  R,  688. — 16  East, 
39.  But  see  11  East,  188. — Ante,  977,  note  6.  If  there  was  an  award  made 
which  appears  on  the  face  of  the  declaration  to  have  been  a  defective  one,  the 
proper  course  is  for  defendant  to  demur.  If  it  requires  an  avertinent  to  show  why 
the  award  is  defective,  the  plea  must  be  framed  accordingly ;  and  where  the  award 
may  or  may  not  be  final  or  certain,  according  to  intrinsic  facts,  the  defendant 
should  state  such  facts  in  hie  plea,  as  an  award,  that  expenses  already  incurred 
tn  a  suit  by  the  parties  were  to  be  allowed  as  part  of  a  sum  of  money,  to  be  con- 
tribuied  by  each,  is  certain  or  not,  according  to  the  fact,  whether  such  expenses 
were  or  were  not  a  matter  in  difference ;  in  sti^h  case,  if  the  defendant  object  to 
the  award  for  uncertainty,  he  should  not  set  out  the  award  and  demur,  but  plead 
speciaUy  the  fact,  to  show  thai  in  this  respect  the  award  was  uncertain,  3  />•  4* 
R.  433.-2  B.  ^  C.  170.  If  the  condition  of  the  bond  be,  "  that  the  award 
shall  be  made  and  ready  to  be  delivered  to  the  parties,  or  such  of  them  as  shaU 
require  it,  on  sttch  a  day,^*  if  the  defendant  hqve  requested  the  arbitrator  to  de- 
liver the  award  on  that  day,  and  the  arbitrator  neglect,  or  refuse  so  to  do,  the 
defendant  should  not  plead  **  nul  agard"  only,  but  should  plead  specially,  that  he 
requested  the  arhiirators  to  deliver*  the  award,  and  they  refused  so  to  do,  1 
Saund,  327  b.  ii.  3.     So  if  the  defendant  rely  upon  the  non-performance  by  the 
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piainiiff  of  a  condition  pracedinU  or  thai  the  award  vas  not  ready  to  6<  delwr^    ^"  j^tzo* 
ed^  he  ehould  plead  Ihoee  facts  specially,  2  Saund  183  to  188.— 1  Samd.  327  6.      »ord>. 

^s  to  a  plea  of  performance  generally ^  see  the  precedent  and  noteSy  in  1 
Smind.  324. 

Partiality,  and  improper  conducf^  in  an  arbitrator  in  making  his  award 
without  hearing  the  defendant  and  his  *witnesses,  cannot  be  pleaded  in  bar  to  [  *979  ] 
on  action  on  the  bondy  conditioned  for  the  performance  of  the  awards  but  is 
only  matter  for  application  to  the  equitable  jurisdiction  of  the  court  to  set  aside 
the  award,  8  East,  344.— 1  Saund.  327  b  ;  and  see  5  B.  ^  C.  534.-8 
D.  4-  JR.  295,  S.  a 

Neither  can  a  parol  agreement  between  the  parties  to  waive  and  abandon 
the  award  be  pleaded  to  such  action,  8  East,  344. — 1  Saund.  327  a,  n.  9. 
30,31. 

But  the  omission  of  tlie  arbitrators  to  award  upon  a  part  of  the  matters 
in  difference  may  be  pleaded^  19  East,  58.-2  B.  ^  C.  170.— 3  D,  ^  R. 

4S3,  s.  a 

To  debt  on  bond  for  the  performance  of  an  award  the.  defendant  carmot 
plead  that  he  revoked  the  arbitrators^  authority,  for  he  would  thereby  admit  a 
breach  of  the  condition  of  the  bond,  see  5  Taunt.  325. — 8  Rep.  16S. — 1  D. 
if  R.  106.— 5  B.  ^A.  507,  S.  C. 

As  to  the  plea  of  foreign  attachment,  see  Ld.  Raym.  636.-^3  Easty  366, 

380.  Oir  BAIL 

[Onerari  non,  as  ante,  954.] — Because  he  says,  that  no  writ  or  process  what-  S^itS^'^" 
sooTer,  whereon  the  said  plaintiff  could  and  might  be  arrested  and  held  to  9^  ^^^ 
bail,  returnable  in  the  court  of  our  said  lord  the  king,  before  the  king  himself 
(or,  in  C.  P.  **  in  the  said  court  of  our  said  lord  the  king  of  the  Bench  at 
Westminster,")  was  sued  and  prosecuted  by  and  at  the  suit  of  the  said  plaintiff, 
in  the  said  suit  in  the  said  condition  mentioned.  And  this,  &c. — [Conclude 
ttiih  a  verification f  and  onerari  non,  as  ante,  954.] 

[First  plea,  non  est  factum,  as  ante,  952 ;  second  plea,  actio  non,  as  ante,  906.]  giienflrwu 


— Because  he  says,  that  the  said  sheriff  of was  not  commanded  by  the  said  ^^JSVy 

writ  of  latitat,  in  the  said  declaration  mentioned,  to  take  the  said  £•  F.  in  man-  latitat  to 

tak*  defand- 
ner  and  form  as  the  said  plaintiff,  assignee  as  aforesaid,  hath  above  thereof  uit.M  in 

in  the  said  declarotion  in  that  behalf  alleged,  and  of  (his  the  said  defendant  puts  low^!*^ 

himself  upon  the  country,  dfc. — [Third  plea,  actio  non,] — Because  he  says, 

(a)  Se«  the  general  note,  noflt,  S8S.    Nil  debet  Raym.  )6C0.— 2  Sim.  778.— Fort.   868,  367.-5 

is  a  bad  plea  to  debt  en  a  bail  bond  1 2  Wila.  10.—  Burr.  2586.    Scr  ihe  forms,  Morg.  Prec.  618, 514, 

5  Eep.  SS.  507—7  Went%v.  618. 

{b)  The  defendant  mimt  plead  specially,  S  Lord 
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ON  BAIL  tha  (no  such  writ  of  latitat,  as  in  the  said  declaration  mentioned,  ever  issued 
Plea,  that  out  of  the  court  of  our  lord  the  king,  before  the  king  himself,  against  the  said 
of  UtUat^"^  £.  F.  in  manner  and  form  as  the  said  plaintiff  hath  above  in  the  said  decla- 
over  iaraed.  i^^^iQQ  jq  that  behalf  alleged,  and  of  this  the  said  defendant  puts  himself 
Plea,  that  upon  the  Country,  &c. — [Fourth  plea,  <iclio  non.] — Because  be  says,  that  there 
no  affidaTit  is  no  such  record  of  the  supposed  affidavit  of  the  cause  of  action  of  the  said 
ofiuoion"'*  plaintiff  against  the  said  £.  F.  affiled  of  record,  in  the  said  court  of  our  lord  the 
^^^^e-  j^ing,  before  the  king  himself,  in  manner  and  fonn  as  the  said  plaintiff  hath 
[  ^980  1  above  thereof  ^complained,  and  this  the  said  defendant  is  ready  to  verify, 

wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his 

aforesaid  action  thereof  against  the  said  defendant,  dtc; 

Plea  by  And  the  said  defendant,  &lc.  comes  and  defends,  &,c,  and  says,  that  the  said 

after  the      plaintiff  ought  not  further,  d&c.  [onerari  non*']     Because  he  says,  that  at  the  time 
nMoTof  tiie  ^^  executing  the  writ  of  our  lord  the  king,  of  tesiaium  fieri  facias,  hereinafter 
action,  the   mentioned,  there  was  due  and  owing  from  the  said  J.  F.  to  the  said  plaintiff, 
leyiedonthe  for  and  on  account  of  the  said  debt,  damages,  costs,  and  charges  in  the  said 
onder  a  writ  declaration  mentioned,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  and 
^w^id)    ^^  more,  to  wit,  at  Westminster,  in  the  said  county ;  and  the  said  defendant 
further  says,  that  after  the  said  affirmance  of  the  said  judgment,  and  the  said 
adjudication  of  the  said  court  of  Exchequer  Chamber,  {this  must  agree  with  ike 
facts)  and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this 
behalf,  to  wit,  on,  &c.  in  [Hilary]  Term  last  past,  the  said  plaintiff,  for  the  ob- 
taining the  said  money  then  due  to  him,  in  respect  of  the  debt,  damages,  costs, 
and  charges  aforesaid,  caused  to  be  issued  out  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  the  said  court  then  and  still  being  at  TVest* 
minster,  in  the  county  of  Middlesex,  upon  the  said  judgment  and  adjudication, 
a  certain  writ  of  our  lord  the  king,  called  a  [testatum  fieri  facias,']  directed  to 
the  sheriff  of  D.  against  the  said  J.  F.  by  which  said  writ  our  said  lord  the 
king  commanded  the  said  sheriff,  that  of  the  goods  and  chattels  of  the  said 
J.  F»  in  his  bailiwick,  he  should  cause  to  be  levied  the  said  sum  of  jf— >  which 
the  said  plaintiff,  therein  called  J.  L.  clerk,  lately  in  the  court  of  our  said  lord 
the  king,  before  the  king  himself*,  at  Westminster,  recovered  against  the  said 
J.  F.  for  the  debt  aforesaid,  which  was  adjudged  to  the  said  plaintiff  in  the  said 
court,  which  he  had  sustained  ;  also  the  said  £ —  adjudged  to  the  said  plain- 
tiff in  the  court  of  Bxchequer  Chamber,  before  the  justices  of  the  Common 
Bench  and  barons  of  the  Exchequer,  of  the  degree  of  the  coif,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  for  his  damages,  costs, 
and  charges  which  he  had  sustained  by  reason  of  the  delay  of  the  execution 
of  the  judgment  aforesaid,  and  by  prosecuting  the  said  writ  for  cause  of  er- 
ror brought  thereupon  by  the  said  J.  F.  against  the  said  plaintiff  in  the  said  Ex- 
chequer Chamber,  and  that  the  said  sheriff  should  have  the  money  before  our 
lord  the  king  at  Westminster,  on  [Monday  next  aAer  eight  days  of  the  Purifi- 

(c)  See  forms  referred  to,  and  note  6,  preceding  pleas  ^ere  founded  on  thif  mistake,  and  defendant 

page.    In  this  case,  there  having  been  a  misnomer  obrainod  a  verdict,  2  Camp.  270,  and  see  %  Taunt. 

m  the  former  writ,  and  the  declaration  in  the  ]^re-  S99. — 8  East,  328.— Ante,  446,  n.    As  to  when 

sent  action  stating  that  a  writ  was  issued  against  this  is  pleadable,  see  ante,  447,  note, 

the  now  defendant  by  the  name  of  L.  F.  the  above  [d)  See  Petercdorffon  Bail,  867. 
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cadon  of  the  Blessed  Virgin  Mary,]  to  render  to  the  said  plaintifi^  for  his  debt  ^"  ■^'^ 
and  damages  aforesaid i  and  that  he  should  then  have  there  that  writ,  upon 
which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff, 
was  indorsed  according  to  the  course  and  practice  of  the  said  court,  a  direction 
from  the  said  plaintiff  to  the  said  sheriff  to  levy  the  sum  of  jf  —  besides 
interest,  poundage,  and  officer's  fees ;  and  which  said  writ  so  indorsed  as  afore- 
said* afterwards,  and  before  the  return  thereof,  to  wit,  on  the day  of  ~^— 

at  T.  in  the  county  of  D.  was  delivered  to  then  being  sheriff  of  the 

said  county  of  D.  to  be  executed  in  due  form  of  law  ;  by  virtue  of  which 
said  writ  the  said  sheriff  afterwards,  and  before  the  return  thereof,  and  after 
the  last  continuance  of  the  plea  aforesaid,  that  is  to  say,  after  tiie  '-^—  day  of 
in  [Hilary]  Term  last,  from  which  time  the  plea  aforesaid  was  last  con- 
tinued here,  to in  this  same  Term,  and  before  this  day,  and  after  the 

exhibiting  of  the  bill  of  the  said  plaintiff,  that  U  to  say,  on,  &c.  within  his  baili- 
wick, to  wit,  at,  &>c.  aforesaid,  did  cause  to  be  levied  of  the  goods  and  chattels 
of  the  said  J.  F.  the  said  sum  of  £ —  being  all  the  money  then  due  and  *ow-  [  *981  ] 
ing  to  the  said  plaintiff,  upon  and  by  virtue  of  the  said  judgment  and  adjudi- 
cation, and  all  interest  then  due  thereon,  and  also  the  poundage  of  him  the 
said  sheriff,  and  officer's  fees,  as  he  was  directed  by  the  said  indorsement  so 
made  on  the  said  writ,  &>c.  as  aforesaid  ;  and  this,  &c.  wherefore  he  prays 
jadgroent  if  the  said  plaintiff  ought  further  to  have  or  maintain  his  said  action 
thereof  against  him,  &c. 

[Onerari  non^  as  ante^  954.] — Because  he  says,  that  after  the  making  of  a  ^*J  ^SLS"** 
certain  act  of  parliament,  made  and  passed  in  the  23d  year  of  the  reign  of  the  that  the 

lord  Henry  the  Sixth,   formerly  King  of  England,  to  wit,  on  the day  of  taken  for 

A.  D. to  wit,  at,  &c.  {vtnue)  aforesaid,  the  said  E.  F.  in  the  said  J"*  ^  {t 

declaration  of  the  said  plaintiff  named,  was  arrested  at  the  suit  of  the  said  plain-  turn  of  writ, 

contrary  to 

tiff,  under  color  of  the  said  writ,  in  the  said  declaration  mentioned,  by  the  said  the  sutuu 

AQ  nr  gt 

6.  H*  who  then  and  there  was  sheriff  of  the  said  county  of and  the  said  ^^  9,(^1^'  * 

£.  F.  was  kept  and  detained  by  the  said  sheriff,  in  the  custody  of  him  the  said 
sheriff,  under  color  of  the  said  writ,  and  under  the  said  arrest,  for  want  of  his 

finding  bail  for  his  appearance  before  his  said  majesty,  from  the  said day 

of           A.  D.  ■         aforesaid,  and  until  after  the  said day  of men- 
tioned in  the  said  writ,  and  until  he  the  said  defendant,  as  bail  or  surety  for  the 
said  £•  F.  afterwards,  and  after  the  return  of  (he  said  writ,  to  wit,  on  the       "■ 
day  of A.  D. aforesaid,  at,  &c.  (venue)  aforesaid,  by  the  said  writ- 
ing in  the  said  declaration  mentioned,  bearing  date  the day  of A.  D. 

aforesaid,  but  in  fact  sealed  by  the  said  defendant,  and  by  him  delivered 

as  his  act  and  deed,  on  the  said  day  of A.  D. aforesaid,  and 

not  before  the  return  of  the  said  writ,  became  bound  to  the  said  then  sheriff,  in 

(<)    See    forms  of  pleas    of  ease    and    favor,  Prec.  507,  and  other  forms,  7  Wentw.  613,  but  this 

Brownl.  Red.  222.-7  Weotw.  61S,  14. — 1  Saund.  is  unnecessarjr,  the  statute  being  a  public  act,  2  T. 

1^  167^—- 2  Saund,  76;  and  as  to  this  plea  in  gen-  R.  675,  and  i(  it  be  mis-recited,  the  mistake  will  be 

era],  see  Com.  Dig.  Pleader,  2  W.  26.— 1  Saund.  fatal,  Lord  Rayra.  382.— Dougl.  M,  97.-6  T.  R. 

1^,  n.  3. — 2  Saund.  60,  in  notes,    h  haS'  been  776. — ^0  Wentw.  480,  n.  a.    IT  tJic  bond  bo  void  on 

usual  in  precedents  i>f  this  plea,  to  set  fortli  a  great  the  face  of  it,  the  pica  of  non  est  factum  will  suf- 

part  of  tlie   Statute,  see  LU.    Enl.    126.— Morg.  ticc,  1  M.  &,  S.  3tJ8.— 2  T.  R.  575. 
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o:f  BAIL     ^^  ^^  gum  of  £ —  under  the  condition  above-mentipned,  Hot  case  and  favor 

BOHDl* 

to  be  shown  by  the  said  sheriff  to  the  said  £.  F.  from  his  naid  imprisonment,  and 
from  his  deliverance  therefrom,  to  be  had  and  obtained  ;  which  said  writing 
the  said  then  sheriflT  then  and  there  took  of  the  said  defendant,  b^^  color  of  hii 

said  office  of  sheriff  of  the  said  county  of contrary  to  the  Statute  aforesaid, 

and  so  the  said  defendant  saith,  that  the  said  writing  so  brought  here  into  court, 
is  void  in  law  by  force  of  the  said  Statute.  And  this,  &c. — [^Conclude  with  a 
venfieationf  and  onerari  non^  aa  antef  954.] 

^*Jg2^  [Actio  non  as  anUf  906^  first  form.] — Because  he  says,  that  the  said  E.  F. 
'  did  appear  before  the  lord  the  king  for,  in  C.  P.  **  before  his  majesty's  jus- 
tices"] at  Westminster,  on in  the  said  condition  of  the  said  writing  obli- 
gatory mentioned,  according  to  the  form  and  effect  of  the  said  condition ;  as  by 
the  record  of  the  said  appearance  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  in  C  P.  **  before  his  said  majesty's  jus- 
tices,"] at  Westminster  aforesaid,  more  fully  appears.  And  this,  &c. — [Ckm^ 
elude  with  a  verification  by  the  record^  as  ante^  907.] 

Othtr  pleti.  Defendant  may  plead  non  est  factum  ;  nil  debet,  is  a  bad  pleOy  and  if 
pleadedy  plaintiff  should  demur  to  it,  for  if  he  join  issue  on  it,  he  toill  be 
bound  to  prove  every  material  averment  in  his  declaration^  and  also  let  the 
defendant  into  any  defence  which  he  may  have  to  the  action,  5  Esp,  38 ;  see 
1  Selw.  A*.  P.  583.  Defendant  may  show  under  the  plea  of  non  tst  fac- 
tum, a  material  variance  between  the  bond  and  condition,  as  set  forth  in  the 
declaration.  2  Marsh.  96.-6  Taunt.  894,  S.  C.—R.  ^  J\L  93,  or  that 
the  bond  is  void  by  erasure,  alteration,  cancelling,  ^c.  5  Co.  119. — Co. 
IM.  356,  n.  or  by  matter  of  fact  that  voids  it  in  law,  as  coverture. — 12  Mod. 
e09.— 2  Campb.  212.— Lunacy,  2  Sir.  1104.— 3  Campb.  126.  Drunk- 
enness,  B.  JV*.  P.  172.  or  that  it  was  delivered  as  an  escrow,  4  Esp.  255  ; 
ante,  962 ;  that  it  was  taken  and  dated  after  the  return-day  of  the  trri^  4  M. 
^  S.  338.— 2  T.  R.  569,  or  that  the  condition  was  not  filled  up  when  it  was 
made,  3  Camp.  181  ;  see  Com.  Dig.  Fait^  a.  1.  But  intrinsic  matter, 
which  shows  that  the  deed  was  voidable,  as  that  it  was  not  made  according  to 
the  23  H.  6.  c.  9,  or  that  there  was  no  process  to  arrest  the  defendant,  Say. 
116,  mti5l  in  general  be  pleaded.  The  circumstance  of  the  action  being 
brought  in  the  wrong  court,  as  we  have  seen,  cannot  be  taken  advantage  of 
under  this  plea,  ante,  445,  n.  The  irregtdarity  should  be  made  as  a 
ground  of  motion,  to  set  aside  the  proceedings,  or  defendant  should  plead  in 
abatement  or  demurrer,  ante,  445,  n.  If  the  bond  or  condition  be  fncompoft- 
ble  with  the  23  Hen.  6.  c.  9,  and  the  defect  appear  in  the  declaration,  it  need 

(/)  See  formt,  5  Wentw.  470,  478.— Lil.  Eat.  filazer's  book,  1  Taunt.  23  ;  and  sec  6  Taunt.  167. 

114, 184|479, 498.— Brownl. Red.  SOD, Replication,  This  plea  need  not  be  signed  in  C.  P.  Tidd,  725. 

Ac.— 1  Taunt.  S3.    Upon  a  replication  of  nu/  Uel  See  fonn  of  replication  otnut  tiel  record,  Lil.  Ent. 

r$eard,  the  court  will  direct  the  day  of  the  appear-  114, 498. 
ance  in  the  Common  Pleas  to  be  entered  in  the 
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noi  be  pUadedy  and  the  objection  will  be  bad^  even  after  verdict.     2   T.   R, 

Tke'mere  practice  of  the  court  cannot  be  pleaded  if  the  practice  does  not  go 
to  the  merits  of  the  defence^  such  a  plea  neither  avoids  nor  denies  the  facts  in 
the  declaration.  The  mode  of  taking  advantage  of  irregulariiies  in  prac* 
ticCy  is  by  application  to  the  courts  or  by  plea  in  abatementy  5  Moo.  168. — 1 
B.  ^  A.  393.  The  defendant  cannot  plead  that  the  cause  was  out  of  courty 
for  want  of  a  declaration  before  the  assignment  of  the  bond  was  taken^  2 
East,  442. 

Matters  of  defence  in  equity,  7  East,  153. — 10  East,  377,  or  merely 
founded  on  the  discretion  of  tfu  court,  cannot  be  pleaded.  2  East,  442. — 
4  ifr.  311.— 7i6.  153.— 2  Campb,  396.  thus  it  cannot  be  pleaded  that  the 
acHon  is  brought  for  the  benefit  of,  or  as  trustee  for,  the  sherijj^s  ojicer,  7 
East,  147 ;  and  see  1  Lev.  235. 

It  may  be  pleaded  by  bail  that  the  principal  was  taken  under  an  attach- 
nunifor  non-payment  of  costs,  2  B.  &,A.  56. — 4  PricSy  23. 

The  defendant  may,  in  an  action  by  the  assignee  of  the  sheriff,  plead  gene- 
rally that  the  bond  was  not  cusigned  according  to  the  statute.  Willes,  408. 
2  Saund.  61,  n. 

*See  the  precedents  of  pleas  in  actions  on  replevin  bonds,  7  IVentw.  621.  [  *983  ] 
fVilles,5,  6. — 12  East,  585. — Morg.  516.  ds  these  pleas  do  not  very 
frequently  occur  in  practice,  it  is  sufficient  to  refer  to  tlve  above  precedents. 
Whatever  may  be  a  defence  to  the  action,  except  a  mere  matter  of  practice, 
should  be  pleaded  specially.  As  to  what  is  a  defence,  see  ante,  457,  notes ; 
and  WUkxnson  on  Replevin.  The  court  wiU,  in  some  cases,  in  an  action  on  a 
replevin  bond,  give  relief  without  plea.  2  B.  ^  B.  107. — 4  Moore,  618  ; 
as  where  execution  has  been  issued,  and  levied  and  paid  to  avowant  before 
the  action  on  the  bond.  But  the  court  will  not,  in  generaly  set  aside  the  pro- 
ceedings, on  the  ground  that  the  action  is  commenced  before  the  condition  has 
been  broken,  because  it  loHl  be  a  good  defence  to  the  action.  5  Taunt.  776. 
Defendant  may  plead  that  there  was  fraud  in  obtaining  the  judgment,  2 
Marsh.  392.-7  Taunt  97.-6  Moore,  495. 


OIV   MBPLt- 
▼IN    BOVDI. 


ON    BA8- 

TAHDY 


[First  plea,  non  est  factum,  after  craving  oyer  of  bond  and  condition^  as  ante,  yi^^dam- 
953;  second  pUa,  actio  non,  as  an/e,  906,  third  for%n.'\ — Because  ho  says,  (but  ni/tco- 

ig)  See  the  declaration  on  a  bastardy  bond,  lel-  viardem^  Lc.  this  plea  »  sufficient,  but  i^  as  bfre- 

lin^  out  the  cooditioni  ante,  i40.  and  the  prece-  qiient,  the  condition  be  for  the  pajment  oT  a  spe- 

denta  oTpleas.  3  Saund.  81.^7  Wentw.  61&,  €16.  cific  sum  per  week  for  the  maintenance  of  the  child, 

1  Hen.  Rla.  z63.-<-Plead.  A.  290.     See  the  law,  perrormaiice  must  be  pleaded  specially,  sec  1  B.  & 

BurOiJ.  tit.*'i7Mfar<2s,"26ihedit.    If  the  con«h-  P.  638,  640,  n.  a.  b.     I  Saund.  116,  n.  1.    Care 

Hon  of  the  bond  be  merely  to  indemnify  the  church-  albo  muM  he  taken  to  plead  specially  in  excuse  of 


I 
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^^        the  said  churchwardens  and  overseers  of  the  poor  of  the  parish  of afore* 

BoiTDs.  said,  at  the  time  of  making  the  said  writing  obligatory,  and,  named  in  the 
said  condition  thereof,  and  their  successors  for  the  time  being,  and  the  inha- 
bitants and  parishioners  of  the  said  parish  of  — ^->  at  the  time  of  making  the 
said  writing  obligatory,  and  mentioned  in  the  said  condition,  and  their  succes- 
sors for  the  time  being,  have  not,  nor  have,  nor  hath,  any  or  either  of  them  at 
any  time  since  the  making  of  the  said  writing  obligatory,  hitherto  been  in  any 
manner  whatsoever  damnified  for,  or  by  reason  or  means,  or  on  account  of  any 
matter,  cause,  or  thing  in  the  said  condition  of  the  said  writing  obligatory  men- 
tioned.    And  this,  &c. — \^Conclude  with  a  verification^  as  anie^  907,  sixth  form.'] 

[  *984  1  *lFir8t  plea,  nan  est  factum,  as  ante,  952  ;  secofid  plea,  non  damnificatus,  oj 
That  after     ^j^u  983  •  third  plea,  actio  non,  as  ante,  906.] — Because  he  says,  that  after 

giving  the  '  '  *  "*  .  .  ' 

astardy       the  making  of  (he  said  writing  obligatory  and  condition,  and  before  the  birth  of 

woman  vo-  the  said  child  whereof  the  said  [Mary  P.]  declared  herself  to  be  pregnant  as 
IroiSd^intcT  aforesaid,  the  said  [Mary]  voluntarily  removed  herself  from  the  said  parish  of 
anotherpa-  [Partrishow,]  to  the  parish  of  [Talgarth,]  in  the  county  aforesaid,  and  after- 
chili  was      wards,  to  wit,  on  the day  of in,  &c.  was  delivered  of  the  said  child, 

and  Settled  1^  ^^  ^^^^  condition  mentioned,  whereof  the  said  [Mary]  bad  so  declared  her- 
and  that  gg|f  pregnant  as  aforesaid,  in  the  parish  of  [Talgarth]  aforesaid,  the  said  child 
plaintifia  being  then  and  there  born  a  bastard ;  by  reason  whereof  the  said  child  was  law- 
their  own  fuHy  settled  in  the  said  parish  of  [Talgarth,]  and  was  not,  nor  at  any  time  since 
dammficd  ^^®  birth  thereof,  hath  been  chargeable  to  or  lawfully  settled  in  the  said  parish 
IM*  of  [Partrishow] ;  and  so  the  said  defendant  saith,  that  if  the  above-named 

churchwardens  or  overseers  of  the  said  parish  of  [Partrishow],  and  their  suc- 
cessors for  the  time  being,  and  the  inhabitants  and  parishioners  of  the  said  pa- 
rish  of  [Partrishow]  for  the  time  being,  or  any  or  either  of  them,  have  been  at 
all  damnified  by  reason  of  the  birth,  education,  or  maintenance  of  the  said  child, 
or  by  reason  of  any  charge  touching  the  same,  the  said  churchwardens,  over- 
seers, and  inhabitants  of  the  parish  of  [Partrishow],  have  been  so  damnified 
by  their  own  voluntary  act,  and  of  their  own  wrong,  and  this,  Slc— [Conc/ucfe 
iHDEM-  ^*'^  ^  verification,  as  ante,  907,  sixth  form*} 

KITY 

Nondatk'  [^ctio  non,  after  craving  oyer  of  the  bond  and  condition,  as  ante,  963.] — Ijc- 
T^RR*1  cause  he  says,  that  the  said  plaintiflT  hath  not,  at  apy  time  since  the  making  of 
I-  -1  the  said  writing  obligatory  and  condition  thereof,  hitherto  been  in  anywise  dam- 

nified, by  reason  or  means  of  any  matter,  cause,  or  thing  *in  the  said  condition 
of  the  said  writing  obligatory  mentioned.  And  thif*,  &c. — IConclude  with  a  ve- 
rification, as  ante,  907,  sixth  form.] 

performancOf  for  if  the  defendant  plead  non  cfomni-  in  their  own  wrong,  ais  such  rejoinder  would  be  b 

Jicaiutj  be  cannot  afterwards  rejoin  that  the  plain-  departure,  S  Saund.  184.— Ante,  977,  n.  y. 

tiff  would  not  suffer  him  to  support  the  child,  or  (t)  See  note  to  the  former  precedent,  and  to  (he 

that  the  plaintiff  was  damnified  of  his  own  wrong,  forms,  7  Wentw.  616  to  621.— 1  Saund.  115.  When 

as  such  r^oinder  would  be  a  departure,  ante,  977,  the  condition  of  the  bond  im  merely  to  indemnify,  this 

n.y. — 2  Saund.  8S.  plea  is  sufficient,  but  when  the  condition  stipulates 

Ch)  It  is  propor  to  plead  this  specially ;  for  if  the  to  perform  any  particular  act,  performance  must 

defendant  only  plead  non  damniftcatui,  he  cannot  be  specially  pleaded,  1  Saund.  116,  n.  1.  as  m  the 

afterwards  rcjom  that  the  plaintiffs  were  damnified  follo^ving  precedents,  1  B.  &  P.  638-  640. 


IN    DEBT    ON    SPECfALTIES.  986 

[Actio  ftoh,  a$  ante^  906.] — Because  he  says,  that  if  plaintiiT  has  been  darn-  ^^ 

Dified  for  or  by  reason  or  means,  or  on  account  of  any  matter,  cause,  or  thing,  bonds. 

in  the  said  condition  of  the  said  writing  obligatory,  [or,  when  the  breach  is  $iat'  piaintifi'tur- 

ed  in  the  declaration^  say,  ••  in  the  said  declaration,"]  mentioned,  the  said  plain-  dYmale^it 

tiff  has  been  so  damnified  of  his  own  wrong,  and  by  and  through  his  own  means  wasby  hb 

and  default.     And  this,  &lc. — [Conclude  with  a  verification^  as  ante,  907,  sixth  anddefauu. 
form,] 

m 

[Actio  nan,  as  ante,  906.] — Because  he  says,  that  he  the  said  defendant  did  To  d«c1ara- 
pay  the  arrears  of  the  said  annuity  to  the  said  Ann,  and  every  part  thereof,  and  on"bond  to 
well  and  sufficiently  save,  protect,  defend,  keep  harmless,  and  indemnified  the  PJ^  ^^^ 
said  Joseph  Walker,  his  executors  and  administrators,  and  his  and  their  goods,  nifyjthatde- 
estates,  and  effects,  from  and  against  the  payment  of  the  said  sum  of  money  pay  and  in- 
mentioned  in  the  said  schedule  in  the  said  declaration  mentioned,  and  from  and  ^^^'"^"'Q^* 
against  all  actions,  suits,  claims,  and  demands,  for  or  upon  account  of  the  same, 
according  to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  covenant 
in  the  said  indenture  contained,  and  of  this  he  the  said  defendant  puts  himself 
upon  the  country,  &c.  °*  bokd» 


[Actio  noH,  after  craving  oyer(l)  of  the  bond  and  condition,  and  setting  out 


FOR   PVR- 

rORMAHCi: 

OF   COYX- 

iTAim. 


the  latter,  as  ante,  953.] — Because  he  saith,  that  he  the  said  defendant  did(m)  First  per- 
from  time  to  time,  *and  at  all  times  af\er  the  making  of  the  said  writing  obliga-  generaUy, 
tory,  and  the  said  condition  thereof,  well  and  truly  observe,  perform,  fulfil,  and  Sfij^ned  for' 
keep  all  and  singular  the  article?,  clauses,  payments ,  conditions,  and  agree-  performance 
roents  in  the  said  condition  of  the  said  writing  obligatory  specified,  comprised,  therein 
and  mentioned,  in  all  things  therein  contained  on  his  part  and  behalf  to  bo  ob-  ™^""*»®** 
served,  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  in-  [  *986  ] 
tent  and  meaning  of  the  said  condition  of  the  said  writing   obligatory.     And 
this,  &c. — [Conclude  with  a  veinfication,  as  ante,  907,  sixth  form.] 

The  like  to 


[See  the  notes  to  the  f oilier  precedent,  and  the  fonns  in  3  fVils,  383. —  a  bond 


oon- 


Cowp.  675,  6. — 2  Saund.  409.     The  plea  may  be  in  the  following  fomi ;—  2ie*"eTfom- 
Actio  non,  after  a^aving  oyer  of  the  bond  and  condition,  containing  stipula*  »»«•  »»  ^eU 
tlons  not  to  perfo}m  some  acts  and  to  perform  others^  as  also  stijmlations  m  uofdM- 
the  disjunctive  or   altemativey  and  in  the  affirmative^  and  setting  out  the  t^fflrmaHioe 
flmdition,  as  ante,  953.] — Becouse  he  saith,  that  he  the  said  defendant  did  *'^'"*"^- 
not,  &c.  [alleging  that  defendant  did  not  do  any  of  the  acts  he  stipulated  ofthen^o. 
not  to  perform,  and  which  may  be  in  the  words  of  the  condition,  see  the  pre--  nants. 

{k)  Where  all  the  ooventnti,  &c.  in  the  bond  must  be  particularly  stated,  1  Saund.  116^  17,  note 

are  ia  the  afiirmative,  and  not  in  the  negative,  nor  I.— 4  East,  S44.-'Anie,  vol.  i.  Index, tit.  **P<r- 

in  the  dtsjnnctivc  not  alternative,  perfonmanee  may  formaneeJ* 

be  pleaded  general'y  in  the  words  of  iho  cor.dition,        (/)  A  defendant  cannot  plead  performance  of 

and  the  plaintiif  must  in  his  replication  &how  a  the  condition,  wiihoiu  praying  oyer  and  setting  out 

breach,  2  Saund.  410,  n.  3. — 4  East,  340.— Com.  the  condition  in  hac  verba^  %  Baund.  409,  note  S. 
Dig.  Pleader,  E.  £8.-1  Saund.  116,  note  1.— An-  (m)  In  pleading  performance  generally,  the  al- 
te,  vol.  i.  Index,  tit.  ^Performanct,^  See  the  pre-  legations  in  the  pica  arc  usually  in  the  n^ords  of 
cedents  of  performance  generally,  7  Wentw.  In-  the  condition,  unless  the  thing  to  be  performed  be 
dez,  6S7,  liut  if  there  be  any  thing  specific  or  par-  specific,  in  which  case  the  time  and  mode  of  per- 
licular  in  the  thing  to  be  fVr formed,  though  con-  fermance  should  be  specially  stated}  see  ante,  986, 
nsiing  of  a  number  of  act*,  performance  of  each    note  k. 


986  PLKAS    IN    BAR- 


ON 

FOR    PEJl 


■<>*'>■  cedent^  2  Saund.  409,  and  then  proceed  lo  state  the  defendants  performance 
roRMAKCB  of  the  alternative  covenanty  according  to  the  fact^  which  may  be  asfolmos  :] 

Of   COTS"  '  c?  «»  V  V 

jfAiTTt.     And  the  said  defendant  in  factsaitii,  that  he  the  said  defendant,  after  the 

P*"*™?-     making  of  the  said  writing  obligatory,  to  wit,  on  the day  of 

aitemaiivt  A.  D. at,  &c.  aforesaid,  did,  &.c.     [Here  state  the  performance  by  the 

or  dujunC'  - 

iiv€  cove-    defendant  of  the  cdtemative  covenant^  i.  e,  that  he  did  one  or  other  of  the  acts 
^^ '  which  he  had  the  option  to  perform^  and  then  state  generally  the  defendants 

aneao?Vhe  p^formonci  of  the  affirmative  Covenants,  OS  foUotos :] — And  the  said  de- 
^^JUJ^*  fendant  further  saith,  that  he  the  said  defendant  did  from  time  to  time, 
and  at  all  times,  after  the  making  of  the  said  writing  obligatory,  well 
and  truly  observe,  perform,  fulfil,  and  keep,  all  and  singular  other  the 
articles,  clauses,  payments,  conditions,  and  agreements,  in  the  said  con- 
dition of  the  said  writing  obligatory  specified,  comprised  or  mentioned  in 
all  things  therein  contained  on  his  part  and  behalf  to  be  observed,  per- 
formed, fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  condition  of  the  said  writing  obligatory.  And 
this,  &c. — [Conclude  mth  a  verification,  as  anle,  907,  sixth  form.] 

Parfbnn-  [^ctio  fiofi,  OS  ante,  953,  after  craving  oyer  of  the  bond  and  condUion^  and 

rmlly  to  debt  setting  out  the  latter ^  which  was  for  the  performance  of  covenants  in  an  inden- 
dUionedlfor  Iwre.l — Because  he  says,  that  the  said  indenture,  [or^  **  articles  of  agreement," 

SfcoTwiiuiu*^*'  ^^^^^^^S  '^  ^^^  f^^l]  *"  ^^®  ^^^^  condition  of  the  said  writing  obliga- 
in  an  in-     tory  mentioned,  was  and  is  a  certain  indenture,  [or^  *'  articles  of  agreement," 

r  »9Q7  ]  ^c]  made  heretofore,  to  wit,  on  the day  of A.  D, to  wit,  at, 

&c.  {venue)  aforesaid,  between  the  said  plaintiff  of  the  one  part,  and  the  said 
defendant  of  ^  the  other  part,  and  which  said  indenture,  sealed  with  the  seals 
of  the  said  plaintiff  and  defendant  respectively,  and  bearing  date  the  same  day 
and  year  aforesaid,  is  now  in  the  custody,  possession,  or  power  of  the  said 
plaintiff,  and  therefore  he  the  said  defendant  cannot  produce  the  same  here  in 
the  court,  and  which  said  indenture  is  as  follows  :  [here  copy  the  indenture  ver- 
6a/tm,  to  the  end  of  tlu  words  **  in  witness,  &c."](n),  as  by  the  said'  indenture 
reference  being  thereunto  had,  will  fully  appear ;  and  the  said  defendant  further 
saith  that  the  said  defendant  hath  always,  since  the  making  of  the  said  writing 
obligatory,  hitherto  well  aud  truly  observed,  performed,  fulfilled,  and  kept  all 
and  singular  the  covenants,  articles,  clause;?,  provisoes,  conditions,  and  agree- 
ments in  the  said  indenture  comprised  and  mentioned,  which  on  the  part  and 
behalf  of  him  the  said  defendant  and  his  assigns,  were  or  ought  to  be  observed^ 

On)  See  forms,  1  Sauod.  62  to56.^S  Wiis.  SSI  session.    1  Sauod.  S.  9. 

to  SeS,  and  7  Wentw.  5S7.— Co.  EnU  ISO,  1S4.—  (n)  Sometimes  the  precedeoU  do  not  state  the 

1  Saund.  10,  n.  1.— lal.  Ent.  115, 116, 11&  and  the  whole  deed,  but  only  the  parts  containing  the  oov- 

notes  to  the  oreceding  ibrms.    The  whole  of  the  enants,  thus,  •*  whereby  the  said  A.  B.  demised," 

indenture  referred  to  in  the  condition,  ought  in  Sic.  {teUing  it  out  arcording  to  the  Ugal  ^tet, 

strictness  to  be  set  forth,  as  in  the  precedents,  1  and  concluding^  fsfier  r^erence  to  the  Uobc^  a* 

Saund.  6t  to  65. — See  4  East,  344,  note  4,  and  followed  "and  which  said  covenant  and  matters 

346, 6.--1  Saund.  316,  17,  note  2,  9,  nolo  1.— 2  hereinberore  set  forth  are  all  the  covenants,  grants, 

Saund.  409,  note  2,  and   the  defendant  cannot  articles,  clauses,  provisoes,  payment,  agreements, 

crave  oyer  of  such  indenture,  though  it  be  in  tlie  and  conditions,  which  on  the  part  and  benalf  of  the 

bands  of  the  plaintiflf,  though  the  court  will  ctnpel  said  E.  F.  were  and  ought  to  oe  observed,  perform- 

the  plainliif  to  give  a  copy  of  the  indenture  lo  the  ed,  and  fulfilled|  accordmg  to  the  said  indenture." 
defendant,  where  he  has  not  one  part  in  his  pos- 
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performedy  fulfil1ed«  or  kept,  according  to  the  true  intent  and  meaning  of  the  said  <>'  BowDt 
indenture.     And  this,  d&c.     [^Conclude  with  a  verificaiionj  as  ante^  907,  sixth  formaxcs 

^-     -  1  or  covE- 


[^Aciio  non^  after  craving  oyer  of  (he  bond  and  condition^  and  setting  out  the  Th®  ^^^^  » 
latter  J  as  ante^  953]. — Because  he  says,  *that  there  was  not,  nor  is  there  any  ciBeronn(o). 
negative  or  disjunctive  covenant  or  agreement  contained  or  specified  in  the  said  L    ^^^  J 
indenture  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  on  the 
part  and  behalf  of  the  said  defendant  to  be  omitted,  done,  observed,  performed, 
fulfilled,  or  kept ;  and  that  he  the  said  defendant  hath  well  and  truly  performed, 
fulfilled,  and  kept  the  said  last-mentioned  indenture,  and  all  things  therein  con- 
tained, on  his  part  and  behalf  to  be  observed,  performed,  fulfilled,  and  kept,  ac- 
cording to  the  true  intent  and  meaning  thereof.     And  this,  6cc. — [Conclude  with 
a  verification^  as  ante^  907,  sixth  form.'} 

ISee  the  precedents,  1  Saund.  146,  146 ;  3  PVils.  383 ;  and  6  Wentw.  637,  l^^!^ 
638.    The  form  of  this  plea  is  precisely  similar  to  the  four  preceding  precedents^  dally, 
except  in  the  mode  of  stating  the  performance^  which  must  necessarily  he  accord" 
ing  to  the  fact  of  each  particular  case^  and  may  be  in  substance,  as  in  the  prece- 
dents  above  referred  to, 

[j^fter  craving  oyer  of  the  bond  and  condition,  and  setting  out  the  latter,  and  ^««««  of 
pleading  actio  non,  as  ante,  953,]  and  if  the  bond  be  conditioned  for  the  per*  ance(p). 
formance  ■  by  the  defendant  of  covenants  in  an  indenture,  ^*c.  stating  such  in' 
denture,  pleas  oj  this  nature,  state  the  matter  of  excuse  for  the  defenddnVs  noft- 
performance,  and  conclude  with  a  verification;  see  the  precedent,  1  Saund.  100. 
of  a  plea  to  debt  on  bond,  conditioned  to  account  for  monies,  ^c.  that  no  money, 
^c.  came  to  the  defendant's  hand,  and  see  3   East,  485,  lohere  the  death  of  one 
of  several  obligees  was  pleaded  to  debt  on  a  bond  to  account  for  monies  received 
by  the  defendant,  for  the  deceased  aud  the  other  obligees  ;  the  foUowiug  plea  of 
non-perjormance,  by  the  plaintiff,  of  a  condition  precedent,  may  serve  as  a  gen" 
eral  precedent  as  to  the  mode  of  arranging  the  different  allegations, 

I  *989  ] 

*lAetio  non,  as  ante,  906.]— Because  he  says,  that  the  said  defendant  be-  ^JJ  j"^; 

fore  the  said day  of,  dtc.  in  the  said  agreement  mentioned,  to  wit,  on,  &c.  ^™5JJSJ  . 

aty  dtc.  (venue)  was  ready  and  willing,  and  offered  to  the  said  plaintiff  to  pro-  tntwu 
duce  a  clear  and  perfect  title  in  the  law,  of  and  in  the  said  messuages  and  tene-  ^li^g^ 
ments,  and  to  execute  a  proper  conveyance  thereof  to  the  said  plaintiff,  to  hold  to  JjJJ^PJJ*" 
him  the  said  plaintiff,  his  heirs  and  assigns  for  ever,  upon  his  the  said  plaintifPs  good  uUe 
paying  to  the  said  defendant  the  full  sum  of  jf— ,  as  and  for  the  purchase-  S^'spaySg 
money  thereof,  whereof  the  said  plaintiff  then  and  there  had  notice  ;  but  that  ^^J^^^. 

ey,  bat  that 

<•)  At  to  this  firm  of  pleading,  leo  4  East.  S45.  and  avor  that  Uiero  was  no  other  nich  covenant?  discharged 

Jkmm,  966,  note  k\nndl  Saund!  Sl7,note  J,  and  and  show  performance  thereof,  and  conclude  u  him  whoUy 

¥ol.i.  Index,  tit  ^ Performanee*    Itisauesuon-  above^suung  the  general  performance  of  tho  al^  th.refrom 

able  whether  this  fom  will  suffice,  it  bM  treqoentr  6rmaiive  covenants.                              .    .  ,    ^      («). 

lybemi  adopled  in  practiee  where  the  uideDiure  («>  When  a  lureiir  Mnnot  plead  an  mdnlgebce  ^'' 

nfcmd  to  itt  the  oooditioo  ie  very  long.    If  there  to  the  priacipal,  tee  10  East,  S6. 

he  a  negative  or  dinuoctrre  eovenaat,  the  plea  (q)  B«e  Dougl.  684. 
■aj  Mate,  thai  the  iooenture  contained  theeaoie, 

Vol.  III.  1^ 
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roR^pi!'*!    ^^^  ***^  plaintiff  then  and  there  required  the  5aid  defendant  not  ever(r)  to  pro- 
FORMAircB    duce  the  same,  or  to  execute  the  said  conveyance  to  the  said  plaintiflT,  and  tho 

OV   cow* 

iTAivTi.  ^^^^  plaintiff  then  and  there  forbid  the  said  defendant  then  or  ever  so  to  do ; 
and  the  said  plaintiff  then  and  there  declared  to  the  said  defendant  that  he  would 
not,  nor  did  he  ever  pay  to  the  said  defendant  the  said  sum  o{£ — ,  &c.  as  for 
the  said  purchase-money,  and  the  said  plaintiff  then  and  there  wholly  declined 
and  disavowed,  and  discharged  the  said  defendant  from  the  carrying  of  the  said 
agreement  in  the  said  declaration  mentioned  into  execution,  for  which  reason 
and  no  other  the  said  defendant  did  not,  upon  or  before  the  said  ■  day  of, 
d&c.  produce,  nor  hath  he  at  any  time  since  hitherto  produced  a  clear  and  per- 
fect, or  other  title  in  the  law,  of  and  in  the  said  freehold  messuages  and  tene- 
ments, and  premises,  or  any  part  thereof,  to  him  the  said  plaintiff,  to  hold  the 
same  to  him  the  said  plaintiff,  his  heirs  and  assigns  for  ever,  according  to  the 
tenor  and  effect,  true  intent  and  meaning,  of  the  said  agreement  in  that  behalf, 
and  thiSf&c. — [Conclude  with  a  vtrijication^  a$  ante^  907 ^  sixth fortn.] 

formuoe  by       {,^ctio  fion^  after  craving  oyer  of  the  bond  and  condition^  and  idling  otU  the 

P'^^.^.ffof  *  lattevj  as  ante^  963,  or  ij  the  bond  be  conditioned  for  the  performance  oj  covenants 

precedent,     in  an  indenture^  and  the  plaintiff  has  neglected  to  perform  a  condition  precedent 

therein^  then  setfoirth  the  indenture^  and  the  reference  thereto^  cut  in  the  precedent^ 

ante^  963,  and  then  state  the  plaintiff  ^s  non-performance^  as  follows  :] — And  the 

said  defendant  as  to  the  said  covenant  in  the  said  indenture  contained,  that  he 

the  said  defendant  would,  during  the  continuance  of  the  said  demise,  repair, 

and  keep  in  repair,  the  said  demised  premises,  with  the  appurtenances,  being 

allowed  tituber  in  the  rough,  sufficient  and  proper  for  such  repair,  from  time  to 

time  to  be  provided  and  set  out  by  the  said  plaintiff,  his  heirs  and  assigns  [this 

is  to  be  according  to  the  words  of  the  particular  covenant  qualified  by  the  con- 

dition  precedent^i  the  said  defendant  saith,  that  at  the  time  of  the  making  of  the 

said  demise,  the  said  premises  were  ruinous,  prostrate,  and  in  great  decay,  for 

want  of   needful    and    necessary   reparation   and    amendment    thereof,  and 

that  afler  the  making  the  said  indenture,  to  wit,  on  the day  of  ■ 

A.  D..  — .  at,  &c.  (venue)  aforesaid,  there  was  need  and  occasion  for  a 
large  quantity,  to  wit, loads  of  timber  in  the  rough,  to  repair  the  said  de- 
mised premises,  with  the  appurtenances  ;  and  the  said  defendant  then  and  there 
requested  the  said  plaintiff  to  allow  to  him  the  said  defendant  timber  in  the 
rough,  sufficient  and  proper  for  the  repair  of  the  said  demised  premises,  with  the 
appurtenances,  and  to  provide  and  set  out  the  same  accordingly,  yet  the  said 
plaintiff  did  not,  nor  would,  when  he  was  so  requested,  as  aforesaid,  or  at  any 
time  before  or  since,  allow  to  him  the  said  defendant  timber  in  the  rough,  suffi- 
cient or  proper  for  the  repair  of  the  said  demi<sed  premises,  with  the  appurte- 
nances, or  provide  or  set  out  the  same,  but  then  and  there  wholly  neglected  and 
refused,  and  hath  thence  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit, 
at,  dz.c.  (venue)  aforesaid ;  and  the  said  defendant  further  saith,  that  he  the  said 
defendant  hath  alway3,(l)  since  the  making  the  writing  obligatory,  well  and  truly 

(r)  This  form  was  drawn  by  an  eminent  Pleader,  but  it  teems  an  awkward  mode  of  staUng  the  facts. 

(1)  When  a  defendant  would  excuse  himself  for  the  non-perfbmance  of  part  of  the  condition  of  a 
bond,  he  must  also  plead  performance  of  every  other  pert;  because  if  any  part  be  broken,  the  penalty  ia 
forfeited,  10  Mass.  Kep.  643. 
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observed,  performed,  fulfilled,  and  kept,  all  and  singular  other  the  covenants,  ar-   ^^  bovdu 

,  ,  .  ...  rOR  PER- 

licles,  clau.ses,  provisoes,  payments,  conditions,  and  agreements,  in  the  said  in-  roRMAncK 

OV   COW— 

denture  comprised  and  mentioned,  *wbich  on  the  part  and  behalf  of  him  the     jtatm, 
said  defendant  and  his  assigns,  were  or  ought  to  be  observed,  performed,  fulfill-  [  *990  ] 
ed,  or  kept,  according  to  the  true  intent  and  meaning  of  the  said*  indenture. 
And  this,  &c. — [Conclude  with  a  vtrificationj  as  ante^  907,  sixth  form.'\ 

[First  pleoy  non  est  factum^  as  anie^  952 ;  secondly^  actio  noriy  as  ante^  906,  tb^^ar- 
third  formn] — Because  he  saith,  that  although  he  the  said  plaintiff  for  a  reason.  ^  ™'* 
able  time  after  the  making  of  the  said  charter-party,  was  ready  and  willing,  at  ration  in 
St.  Michael's  aforesaid,  to  load  and  put  on  board  such  ship  or  vessel  a  cargOf  charterwpuw 
according  to  the  meaning  and  eflfect  of  the  said  charter-party;  yet  the  said ^X*^I^P^ 
plaintiff  in  fact  saith,  that  the  said  ship  was  not,  at  the  commencement  of  the  tluppine  a 
said  voyage,  seaworthy,  and  during  the  said  voyage  was  not  kept  staunch,  tight,  at  It.^ 
and  strong,  well  manned,  victualled,  tackled,  and  provided  in  every  respect  fit  ^^ufa^'^ 
for  performing  the  said  voyage,  according  to  the  said  charter-party,  but  on  the  pluntiflr's 
contrary  thereof  the  tackle  of  the  said  ship  or  vessel,  during  ^the  said  voyage,  un-seawor- 
was  wholly  insufficient  and  unfit  for  performing  the  said  voyage,  contrary  to  the  ly^tadklod  * 
meaninir  and  effect  of  the  said  charter-party  ;  and  by  reason  thereof  the  said  ^^^wcon- 
ship  or  vessel,  during  the  said  voyage,  was  greatly  delayed  in  performing  her  the  shipwu 
said  voyage,  and  did  not  arrive  at  St.   Michael's  aforesaid  for  a  great  and  un-  her  outward 
reasonable  length  of  time  afler  the  making  of  the  said  charter-party,  to  wit,  un-  ^^*"^ 

til  the day  of in  the  year  of  our  Lord and  thereby  divers  large  *nrive  in 

quantities  of  fruit,  which  he  the  said  plaintiff  had  before  then  provided,  and  had  time  at  St. 
ready  at  St.  Michael's  aforesaid,  in  order  that  the  same  might   be   shipped  and  ^><^^^'*^ 


receive  car- 


Umded  at  St.  Michael's  aforesaid,  on  board  of  the  said  ship  as  her  cargo,  inpur-e<><«^o^<^ 
saaoce  of  the  said  charter-party,  became  and  were  perished  and  wholly  destroy-  f  wggi  i 
ed,  and  thereby  he  the  said  plaintiff  was  hindered  and  prevented  from  shipping 
and  loading  on  board  the  said  ship  or  vessel  such  a  cargo  as  aforesaid,  to  wit, 
at,  d&c.   (venue)  aforesaid.     And  this,  6lc. — [Conclude  with  a  verification^  as 
ante^  907,  sizth  form.] 


[Third  plea^  actio  fwn,  as  ante^  906,  third  form.] — Because  he  says,  that  the  '^**"^  ?*•• 
said  ship,  in  the  said  charter-party  mentioned,  was  not,  at  the  commencement  cise. 
of  the  said  voyage,  and  was  not  during  the  same  voyage  kept  staunch,  tight, 
and  strong,  well  manned  and  victualled,  tackled  and  provided,  in  every  respect 
fit  for  merchants'  service,  and  particularly  for  preparing  the  said  intended  voy- 
age in  the  said  charter-party  mentioned,  whereby,  and  not  by  reason  of  any  of 
the  perils  or  other  causes  in  the  said  charter-party  mentioned,  the  said  ship  was 
prevented  from  arriving  at  St.  Michael's  aforesaid,  within  a  reasonable  time, 
for  receiving  a  cargo  from  the  said  plaintiff,  or  his  agents  there,  according  to 
the  true  intent  and  meaning  of  the  said  charter-party.     And  this,  &c. 

[^ctio  nouy  (ts  ante,  906,  third  form.] — Becaue  they  say,  that  the  said  ship  Pleatodec* 
did  not  stay  and  continue  at  the  said  ports  of  L.  and  S.   respectively  for  the  ^^J^, ^TtEe 
space  of  sixty-five  running  days,  or  any  number  of  days,  nor  for  the  space  of 

(a)  Seeoihor  pleas  to  charter-parties,  3  Eabt,  2S3,  and  pobt,in  Covenant,  1007. 
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on  cHAS-  ten  daySf  or  any  number  of  days-  after  the  expiration  of  the  satd  supposed  sixt/'- 
Ticf.  ^ve  days,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  declaration 
owner  ofa  alleged,  and  of  this  they  put  themselves  upon  the  country,  Slc,  [Actio  noit]— • 
thrfreight-  Because  they  say,  that  after  the  arrival  of  the  said  ship  off  S.  as  in  the  said  de* 
er,fora  clarali'on  mentioned,  and  within  the  space  of  sixty-five  days,  and  ten  days  after 
curredby  the  expiration  of  the  said  sixty-five  days  from  the  arrival  of  the  said  ship  at  the 
thoTharter-  said  last-meutioncd  port,  to  wit,  on  the,  d&c.  at  S.  aforesaid,  *to  wit,  at  Londoni 
^h^'^^ahi^^dld  ^^*  ^^^^  ^^^  ^^'^  defendants  did  offer  and  tender  goods  and  merchandizes  to 
not  stay  at    load  on  board  the  said  ship,  to  be  carried  by  the  same  from  the  said  port  of  S. 

loaJiHie  port    -  /-Ti  •  i/»i/»i  1 

■ixty-fivo  on  her  return  to  the  port  of  liondon,  as  it  was  lawful  for  them  so  to  do,  ac- 
days'and  cording  to  the  purport  and  true  intent  of  the  said  charter-party  of  affreightment, 
ten  more,     (^y^  which  suid  goods  and  merchandize  the  said  plaintiff  then  and  there  refused  to 

Sec«»nd  ... 

plea,  that  receive  on  board  the  said  ship  there  for  her  homeward-bound  voyage,  and 
were' ready  ^o  ^^^^  homcward  to  the  port  of  London,  according  to  the  form  and  effect  of  the 
^  ^^^^  nd  ^^'^  chartei^^arty.  And  this,  dtc.  wherefore,  &c.  [Actio  non]  — Because  they 
offered  to  say,  that  after  the  arrival  of  the  said  ship  at  the  said  port  of  S.  as  in  the  said 
p'aintiff  re-  declaration  mentioned,  and  within  the  space  of  sixty-five  running  days,  and  ten 
fuiodtoro-  jQyg  {|ft(>r  the  expiration  of  the  said  sixty-five  running  days  from  the  arrival  .of 
f  ^1192  ]  the  said  ship  at  the  said  last-mentioned  port,  to  wit,  on,  &c.  at,  &c.  to  wit,  at 
that^de^ibnd-  I^oii<)on,  &c.  they  the  said  defendants  did,  during  the  said  time  of  the  said  ship 
ants  did       being  at  L.  and  S.  load  and  dispatch  the  said  ship,  at  and  from  the  said  port  of 

load  a  cargo  ,  •       *• 

abroad.        L.  and  S.  respectively,  with  divers  goods  and  merchandizes  to  be  carried  from 

thence  to  London,  according  to  the  form  and  effect  of  the  said  charter-party,  and 

of  this  they  put  themselves  upon  the  country,  &c.  [Actio  non] — Because  they 

'  Foarth  plea  say,  that  after  the  arrival  of  the  said  ship  at  the  said  port  of  S.  as  in  the  said 

parted 'be-^  declaration  is  mentioned,  and  within  the  space  of  sixty-five  running  days,  and 

fore  the  ex-  ^^j,  ^jgyg  Qfj^^  ^j^q  expiration  of  the  sixty-five  running  days  from  the  arrival 

the  appoint-  of  tho^  said  ship  at  the  port  of  S.  last-mentioned,  to  wit,  on,  d&c.  aforesaid,  at, 

°°  '       6lc.  {venue)  aforesaid,  the  said  ship,  before  the  same  could  be  loaded  by  the 

said  defendants,  without  the  consent,  and  in  despite  of  the  said  defendant, 

did  quit  the  said  port  of  T.  and  depart  to  places  unknown  to  the  said  defend* 

ant.     And  this,  &c«  wherefore,  &c. 

[  «993  ] 

oif  LEASES      ''^[Aciio  tton,  as  ante,  906,  first  ^brm.] -because,  he  says,  that  no  part  of  the 

AND  DC-    ^^.^  ^^^^  -^  jl^g  gg-^  declaration  mentioned  is  in  arrear  or  unpaid,  in  manner 


MICCS. 


No  rent  in    ^j^^  fQ^n  as  the  said  plaintiff  hath  above  in  his  declaration  in  that  behalf  al- 
leged (u),  and  of  this  he  the  said  defendant  puts  himself  upon  the  country,  &>c. 

Eviction  [First  ptea,  nil  debet{x)^  as  ante,  951 ;   second  plea,  actio  non,  as  ante, 

^^^'  906,  third  form.] — Because  he  says,  that  the  said  plaintiff,  after  the  making  of 

(I)  This  ptea  is  sufficient  in  debt  for  rent,  though  stranger.  Morg.  486.    See  also  a  plea  in  bar  in  re* 

not  so  in  covenant,  Cowp.  588.    The  above  pre-  plevin  of  an  eviction,  post,  1192.    A  lessor  granting 

cedent  is  the  form  of  the  plea  adopted  in  that  case,  more  land  than  he  is  entitled  to,  operates  as  an 

see  also  1  Rich.  C.  P.  500.  eriction  to  that  part  to  which  he  has  no  title,  seft  5 

(u)  As  to  the  words  ^^etiatuU  nil  dehet,^.seQ  Mooro^66. 

Oilb.  Debt,  440. — Bro.  Dette,  pi.  1  IS,  p.  12S.  (x)  This  plea  is  sufficient,  though  ibe  demise 

(to)  See  the  form  and  note,  1  Saund.  204,  note  were  by  deed,  t  Saund.  297,  note  1. — 2  Ld.  Raym. 

2.— Gilb.  Evidence,  by  Loft,  S35.—Bae.Abr.  Bent,  1 60S.    As  to  this  plea  in  general}  see  1  Saund. 

L.;  and  as  to  an  eviction  from  pari  of  the  premi-  204,  n.  2.    In  debt  for  rent  an'  eviction  may  he 

ses.  and  the  tenant  quitting  the  remainder,  see  id.  given  in  evidence  tinder  the  general  issue,  but  in 

S  Camp.  513,  H  n. ;  and  a  plea  of  eviction  by  a  covenant  it  miiit  be  pleaded,  f  Saund.  204,  n.  2. 
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the  said  inclenture,  and  before  any  part  of  tbe  said  rent  io  the  said  declaration  ^'  z-saix* 
meDtioRed  became  doe  and  payable  to  tbe  said  plaintiff,  io  wit,  on,  &c.  with  mmbs. 
force  and  arms,  &c.  entered  into  and  upon  the  said  demised  premises,  and 
tben  and  tliere  ejected,  expelled,  put  out,  and  amoved  tbe  said  defendant  from 
tbe  possession  thereof,  and  kept  and  continued  him  tbe  said  defendant  so  eject- 
ed, expelled,  put  out,  and  amoved  from  thence  hitherto,  to  wit,  at,  &c.  (venue) 
aforesaid.  And  this,  di&c— [ConcZtcde  with  a  verification^  as  ante^  907,  sixth 
jorm.'\ 

[Firsi  plea^  nil  debet^  aa  ante^  961 ;  aecand  pUa^  actio  non^  a$  in  third  form^  Pl«&  by  Im- 
CM/e,  906.] — Because  he  says,  that  after  the  making  the  said  demise  in  tbe  said  assigned  Ui« 
declaration  mentioned,  and  before  any  part  of  the  said  rent  in  the  said  declare-  Ihlrd  pereoa 
tion  mentioned  became  due  and  payable,  to  wit,  on,  d&c.  at,  &c.  (reniie)  he  tbe  ^^pn^^* 

plaintiff  tc- 

eaid  defendant,  by  a  certain  indenture  of  assignment,  by  him  then  and  there  cepted  as 
made  and  duly  signed  by  the  said  defendant,  and  sealed  with  his  seal,  for  the  ^'^^^^y'* 
considerations  therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over 
unto  6.  H.,  d6c.  all  tbe  right,  title,  interest,  term  of  years  then  to  come  and  un- 
expired, property,  claim,  and  demand  whatsoever  of  the  said  defendant,  of,  int 
and  to  tbe  said  several  demised  premises,  with  tbe  appurtenances,  to  have  and  to 
bold,  &c  (as  in  words  of  a$$ignmeni)  by  virtue  of  which  said  indenture  of  assign- 
ment tbe  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  entered 
into  the  said  demised  premises,  with  the  appurtenances,  and  became  and  was 
thereof  possessed  for  tbe  residue  of  the  said  term  then  to  come  therein  and  unex- 
pired, whereof  the  said  plaintiff  on  the  day  and  year  last  aforesaid,  at,  &c.  (ee- 
n«e)  aforesaid,  had  notice  (2;)  ;  and  the  said  defendant  further  saith,  that  the  said 
plaintiflT,  after  the  entry  of  the  said  G.  H.  into  the  said  demised  premises,  with 
the  appurtenances,  under  and  by  virtue  of  the  said  assignment,  to  wit,  on,  d&c. 
at,  &c.  {vtntu)  aforesaid,  *did  accept  and  receive  of  and  from  the  said  G.  H.  [  *994  j 
as  tenant  to  the  said  plaintiff,  a  large  sum  of  money,  to  wit,  the  sum  of  <£ —  for 
the  rent  aforesaid,  in  form  aforesaid,  reserved  and  then  made  payable,  and  then 
and  there  accepted  tbe  said  G.  H.  as  his  tenant  of  the  said  demised  premises, 
with  tbe  appurtenances.  And  this,  d&c. — [Conclude  mth  a  vetHfication^  as  a»- 
le,  907,  sixth  form,'] 

[JFVrsI  pleot  nil  debet ^  as  antSf  951  ;  second  p/eo,  actio  non^  as  ante^  906,  j^^Jo^ 
third  form.] — Because  be  says,  that  after  he  the  said  defendant  became  as-  iit^theaa- 
signee  of  the  said  demised  premises,  as  in  the  said  declaration  mentioned,  and  bis  ioterost, 
before  any  part  of  the  said  rent,  in  the  said  declaration  mentioned,  became  ^ucame 
due  and  owing  to  tbe  said  plaintiff,  to  wit,  on,  6lc,  at,  d&c.  {venue)  afoiP^said,  he  <iue<a). 
tbe  said  defendant,  by  a  certain  indenture  of  assignment,  then  and  there  made, 
and  duly  'signed  by  him  the  said  defendant,  and  sealed  with  his  seal,  for  the 

(y)  See  the  forms,  2  Saand.  297,  8.-7  Wentw.  and  2. — Sir  T.  Raym.  451.    This  plea  is  not  avail- 

ns.    Where  rent  has  been  accepted  of  an  as-  able  in  covenaoi  for  rent,  4  Taunt.  642.    JVbn 

•iffnee,  the  lessee  cannot  be  suea    in  debt,  but  est/aelam  it  should  seem,  wonld  be  the  proper 

omj  in  covenant  if  the  demise  were  by  deed ;  assignment  where  the  plea  states  an  assignment  liy 

or  in  assumpsit,  if  the  demise  were  by  parol,  ante,  deed, 

▼ol.  i.  Index,  «i:«a<«."— 1  Saund.  241, 242,  n.  5.  {z)  1  Sid.  SS8. 

^«r<ifitshoakl  not  be  shown  in  a  p/«a  that  the  (a)  See  2  Stra.  1221.— 1  B.  P.  21.    It  is  not 

assignment  was  sicned  accerdinff  to  the  statute  of  necessary  to  aver  notice  of  the  assinunent,  Bac. 

Frauds,  1  Saund.  276,  n.  2.-2  Saund.  297,  notes  1  Abr.  Covenant,  E.  4.  2  Vont.  2S4.--&Sd.  S8S. 
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osr  LKABCB  considerations  therein  mentioned,  did,  &c.^[fiffa<e  ihe  atngnment  to  the  third 
MISC9.     person  and  his  entry,,  as  in  the  former  precedeni^  and  conchde  with  a  verificatunif 
as  ante^  907,  sixth  form.] 


MIXAIVGXI. 


CD. 


^^ISbx  ^^^'  v  ^^^  ^^^  ^^^  defendant  bj  *^-  his  attorney,  comes  and  defends 
A.  B.  )  the  wrong  and  injury,  when,  dtc.  and  says  that  there  is  not  any  record 
of  the  said  supposed  recognizance  [or,  if  in  debt  upon  a  judgment^  say^  **  of 
the  said  supposed  recovery,"]  in  the  said  declaration  mentioned,  remaining  in 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself  [or,  in  C  P. 
^*  in  the  said  court  of  our  said  lord  the  king  of  the  Bench,"]  in  manner  and  form 
as  the  said  plaintifl*  hath  above  in  his  said  declaration  alleged,  and  this  the  said 

[  *995  ]  defendant  is  ready  to  verify  (c),  wherefore  *he  prays  judgment  if  the  said  plain- 
tiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  the  said  de- 
fendant, &c. 

frrf  ff fliStfS-  [^c^io  w>nt  as  ante^  906.] — Because  he  says,  that  aHer  the  recovery  of  the 
cUndum{c).  mid  judgment,  as  in  the  said  declaration  mentioned,  and  before  the  exhibiting 
of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in  this  behalf  [or,  if  in 
C.  P.  or  by  original^  *^  before  the  commencement  of  this  suit,"]  (here  was  no 
writ  of  capias  ad  satisfaciendum  duly(<l)  sued  or  prosecuted  out  of  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  if  in  C,  P.  **  of 
the  Bench  aforesaid,"]  against  the  said  E.  F.  upon  the  said  judgment,  and 
duly  returned  in  the  said  court (e)  as  according  to  law,  and  the  custom  and 
practice  of  the  said  court,  there  ought  to  have  been.  And  this,  &c. — [Con- 
clude  with  a  verification^  as  Ofi<e,  907,  sixth  form,"] 

D?»*!>^  [Actio  fion,  as  ante^  906.] — Because  he  says,  that  after  the  recovery  of  the 

fora  return  Said  judgment  in  the  said  declaration  mentioned,  and  before  the  return  of  any 
^ea.  aa,  ^^^  ^^  capias  ad  satisfaciendum  thereupon  against  the  said  £.  F.  [the  principal) 
[  *996  ]  «at  the  suit  of  the  said  plaintiff  upon  the  said  judgment,  to  wit,  on,  &.c.  he  the 

said  £.  F.  died,  to  wit,  at,  d&c.  {venue)  aforesaid.     And  this,  &c. — IConclude 

with  a  verification^  as  ante^  907,  sixth  form.] 

(6)  S«e  the  forms  indexed,  7  Wentw.  631.^  (e)  The  filing  is  not  materid.    What  follows 

Mors.  568.—1  Rich.  C.  P.  203,441. — Z  Rich.  C.  aflcr  this  allegation,  except  the  conclusion,  being 

P.  218.    Nil  d^et  is  a  bad  plea,  see  1  Saund.  38  an  averment  of  matter  of  law,  is  not  nocessarv, 

a.— 2  Id.  344.    1  East,  369.    The  plea  of  nul  Uel  neither  is  it  correct,  see  1  D.  &  R.  50.— 7  B.  &  C. 

record  merely  puis  in  issue  the  existence  of  the  800. — Supra.    It  is,  however,  usually  inserted,  if 

reeord  aj  statea.    The  plea,  if  pleaded  alone,  need  the  plea  be  merely  a  sham  one,  3  Burr.  1360,  olher- 

not  be  signed.  wise  it  should  be  omitted. 

(c)  Mot  necessary,  Fortescue,  S89.'>-Com.  Dig.  (/)  See  the  forms,  Morg.  545. — ^7  Wentw.  631. 

Pleader.  £.33.       '  —2  East,  312.— 4  T.  R.  587.    1  WiU.  834.    If 

(c)  This  may  be  pleaded.    But  a  mere  irregu-  the  principal  died  after  tlie  return  of  the  CCL  aa. 

larity  in  the  practice  cannol,  see  the  next  note,  and  before  the  return  is  filed,  the  bail  are  fixed,  6 

Also  2  Ld.  Raym.  1096. — See  the  forms  indexed,  7  T.  R.  284.    The  bail  cannot  plead  that  the  pnnci- 

Wentw.  631.  pal  died  brfore  the  iaauing^  10  Mod.  268, 305,  or 

{d)  See  16  East,  39.— 1  D.  &  R.  60.    The  mere  after  the  return,  8  Mod.  31.     1  Str.  511,  S.  C— 

practice  of  the  court  is  not  pleadable,  therefore  2Ld.  Raym.  1452.-2  Sir.  717,  S.  C— 6T.  R. 

where  bail  sued  on  a  recognizance,  pleaded  that  no  284,  of  the  ca,  aa. ;   for  though  a  plea  that  the 

ea.  aa,  was  duly  sued,  returned,  and  filed,  accord>  principal  died  before  the  writ  issued  be  conclusive, 

ing  to  the  practice,  which  required  that  the  writ  if  found  for  the  defendant,  yet  it  is  not  so,  if  found 

should  lie  four  clear  days  in  the  sheriiT's  ofiice  be-  for  the  plaintiff,  inasmucn  'as  the  principal  might 

fore  its  return,  the  plea  was  held  bad  on  demorrer,  slill  have  died  after  the  issuing  ana  before  ihc  rc- 

1  D.  &  R.  50 ;  and  sec  7  B.  &  C.  800,  S.  P.  turn  of  the  writ. 
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[Actio  tditriui  nath  at  qi»/e»  906.1 — Because  he  says,  tliat  at  the  time  ofexe^  oi*  hecoo- 
cutiog  the  writ  of  our  lord  the  kiog  of  lesiaUm  fi.  fa.  hereioaAer  mentioned,  ^^  ^  ^^^  V 
there  was  due  and  owing  from  the  said  J.  J.  to  tlie  said  plaintiff,  for  and  on  ac-  nizance  of 
count  of  the  said  debt,  damages,  costs,  and  charges,  in  the  said  declaration  that  puU 
mentioned,  the  sum  of  j^—  of  lawful,  &c.  and  no  more,  to  wit,  at,  &.c.  {venue) ;  fSS£!L»€t 
and  the  said  defendant  further  says,  that  after  the  affirmance  of  the  said  judg-  ^"^-^^  ^^ 
roent  and  tfa^  said  adjudication  of  the  said  court  of  Exchequer,  and  before  the /a.  on  tho 
exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this  behalf,  to  wit,  on,  &c.  at,  P"^*!^*' 
fcc.  in  Hilary  Term  last  past,  the  said  plaintiff,  for  the  obtaining  of  the  said 
money  then  due  to  him,  in  respect  of  the  said  debt,  damages,  costs,  and  charges 
aforesaid,  out  of  the  said  court  of  our  said  lord  the  king,  before  the  kiog  him- 
self, the  said  court  then  and  still  being  at^Westminater,  upon  the  said  judgment 
and  adjudication  a  certain  writ  of  our  said  lord  the  king  called  a  lettaiumji*fa.^ 
directed  to  the  sheriff  of  ,  by  which  said  writ  our  said  lord  the  king  com- 
manded the  said  sheriff  [here  »et  out  tml,  tehieh  may  be  aa  anle^  748],  upon 
which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff, 
was  duly  indorsed  with  a  direction(g)  from  the  said  plaintiff  to  the  said  sheriff, 
lo  levy  the  sum  of  £ — ,  besides  sheriff's  poundage  and  officers'  fees,  and 
which  said  writ  so  indorsed  as  aforesaid,  afterwards  and  before  the  return  there- 
of, to  wit,  on,  &c.  was  delivered  to  the  said  6.  H.  who  then  and  from  thence- 
forth, until  and  after  the  return  of  the  said  writ,  was  sheriff  of  the  county  of  £. 
to  be  executed  in  due  form  of  law.     By  virtue  of  which  said  writ,  the  said  she- 
riff afterwards,  and  before  the  return  thereof,  and  after  the  last  continuance  of 

the  plea  aforesaid,  that  is  to  say,  after  the day  of. in  Hilary  Term 

last  past,  from  which  time  the  plea  aforesaid  was  continued  till  this  day,  to  wit, 
from  the  day  in in  this  same  Term,  and  before  this  day,  and  after  the  ex- 
hibiting of  the  bill  of  the  said  plaintiff,  that  is  to  say,  on,  d&c.  within  his  baili- 
wick, to  wit,  at,  &,c,  aforesaid,  did  cause  to  be  levied  of  the  goods  and  chatteb 
of  the  said  J.  F.  the  said  sum  of  J^ — ,  being  all  the  money  then  due  and  owing 
to  the  said  plaintiff  npon  and  by  virtue  of  the  said  payment  and  adjudication,  and 
all  the  sheriff's  poundage  and  officers'  fees,  as  he  was  directed  by  the  said  in- 
dorsement so  made  on  the  said  writ  as  aforesaid.  And  this  &e  said  defendant 
is  ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  d&c. 

It  jeemt,  a  payment  by  4  Ann,  e.  16,  t.  12,  or  a  release  to  the  principal  or  OtIiwpleM. 
bail  may  be  pleaded  by  the  latter^  but  they  cannot  avail  themeelvee  if  the  bank- 
ruptcy and  etrtificaie  of  the  principah  by  pleading  it  in  their  discharge  as  their 
claim  lo  reUefon  that  ground^  is  founded  rather  upon  the  equitable  jurisdiction 
of  the  cowl  than  upon  any  strict  legal  defence^  Petersdorff^  on  ^ati,  367. — 1  B. 
4-  F.  448.-2  Id.  46.-6  Moore,  168.— 1  B.  ^  A.  393.     16  Easl,  39. 

//  seems  the  bail  mm^  plead  that  a  writ  of  error  was  sued  out  and  allowed 
ajter  the  isstiingy  and  before  the  return  of  the  ca.  sa.,  2  Easl,  439. 

{g)  Examine  this  with  wril. 
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oir  JUDO-  [  First  plea,  nul  tM  record,  at  onfo,  994 ;  neand  plea,  actio  non,  a$  ante,  906* 
third  /orm.]— Because  he  sajs,  that  after  the  recovery  of  the  said  judgment, 

(fcjT"*"  and  before  the  enhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defend- 
ant in  this  behalf,  [or,  if  in  C.  P.  or  by  original,  ••  before  the  commencement 
of  this  suit,"]  to  wit,  on,  &c.  at,  d2.c.  {venue)  aforesaid,  he  the  said  defendant 
paid  and  satisfied  to  the  said  plaintiff  the  said  sum  of£ — ,  in  form  aforesaid  re- 
covered. And  this,  d&c. — [Conclude  mth  a  verification,  a$  ante,  907,  eixth 
form] 

Other  pl«u.  See  the  pleas  in  debt  on  judgments  in  general.  Com,  Dig.  Pleader,  2  FF.  13. 
The  plea  of  nul  tiel  record  is  in  form,  a»  ante,  994.  ITie  defendant  cannot 
plead  accord  and  aatisf action,  because  the  stat  of  4  Ann.  c.  16,  t.  12,  only  an* 
thorites  a  plea  of  payment,  3  East,  261,*  see  ante,  vol  i.  Index,  tit.  *^Judg* 
ment.^^  To  debt  on  judgment  against  an  executor,  suggesting  a  devastavit,  he 
may  plead  not  guilty,  1  Saund.  219,  n.  7. — See  ante,  vol.  t.  Index,  **  Judg^ 

on  STAT-        [Actio  non,  as  ante,  906,  first  jorm.'] — Because  he  says,  that  one  £.  F.  be* 
To'an"iIc-     fore  the  commencement  of  this  suit,  to  wit,  on,  &c.  in  the year  of  the 

£r  *aiaia   ""^'S"  ^^  ^"^  ^^^^  ^®  ^^^  ^'"S'  ®"^^  ^^  prosecuted  out  of  the  court  of  our 
prior  suit  is   gaid  lord  the  king,  before  the  king  himself,  against  the  said  defendant  a  certain 
iiN-^essLe  precept  {or  writ,  ^c.  according  to  the  fact)  {k),  of  our  said  lord  the  king,  called 
ofiences(t).   ^  j^jn  ^^  Middlesex,  with  intent  to  declare  thereon  as  hereinaAer  mentioned, 
by  which  said  precept  the  sheriff  of  the  said  county  of  Middlesex  was  com- 
manded that  he  should  take  the  said  defendant,  if  he  should  be  found  in  his 
bailiwick,  and  keep  him  safely,  so  that  he  might  have  his  body  before  our  said 

lord  the  king  at  Westminster,  on  next  after  — ,  to  answer  to  the  said 

E.  F.  in  a  plea  of  trespass  ;  and  the  said  defendant  further  saith,  that  after- 
wards, and  before  the  commencement  of  this  suit,  and  before  the  said  return  of 
the  said  precept,  to  wit,  on,  &c.  at  Westminster,  in  the  county  of  Middlesex, 
the  said  defendant  was  duly  served  with  a  copy  of  the  said  precept,  with  a 
notice  thereto  subscribed,  according  to  the  course  and  practice  of  the  |said 

court(2)  ;  and  that  afterwards,  that  is  to  say,  on,  &c.  in  the year  of  the 

reign  aforesaid,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
came  the  said  £.  F.  by  his  attorney,  and  the  said  defendant,  by  his  attorpey 
aforesaid,  also  came,  according  to  the  exigency  of  the  said  precept ;  and  there- 
upon the  said  E.  F.  exhibited  and  filed  his  certain  bill  upon  and  by  virtue  of 
(he  said  precept,  against  the  said  defendant  of  a  plea  of  debt  for  £^~,  for  and 
in  respect  of  divers  supposed  penalties  o(£ —  each,  in  that  bill  alleged  to  have 
been  incurred  by  the  said-defeudant  for  certain  offences  supposed  to  have  been 
committed  by  the  said  defendant,  contrary  to  the  form  of  the  Statute  in  such 
case  made  and  provided  ;  and  the  said  £.  F.  then  and  there  found  pledges  to 
prosecute  his  said  bill,  to  wit,  John  Doe  and  Richard  Roe(m),  [and  after  stat- 

{h)  This  plea  is  given  by  the  4th  Ann.  c.  16.  s.  double  m  a  penal  action. 

It.  (A)  State  the  process,  as  ante.  446  to  459. 

(<)  See  the  formsi  7  Wentw.  691,  69S.     The  (I)  Tbie  allegation  is  inserted  in  this  particular 

peiideDcy  of  a  prior  suit  in  a  penal  action  may  be  caM,  on  account  of  the  0  Geo.  t.  c.  86. 

ideaded  m  bar,  SayerVi  Rep.  ftl6.— Bac.  Ab.  Ac-  {m)  It  has  been  osimI  to  set  forth  the  dedaration 

tloos,  fw'  lorn,  D,    The  defendant  camiot  plead  in  the  former  suit,  as  in  thie  precedent;  but  this 
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ing  in  the  said  bill*  amongst  Mother  things,  that  before  and  at  the  time  of  the     ^^  *t^- 
coHiroitting  of  the  several  supposed  offences  thereinafler  mentioned,  an  election 
of  two  burgesses  to  serve  as  burgesses  for  the  borough  of  ■         in  the  coun- 
tj  of  in  the  parliament  of  the  United  Kingdom  of  Great  Britain  and  Ire- 

lend,  was  expected  shortly  to  be  had  and  made,  and  that  before  and  until,  and 
at  such  election  the  said  defendant  was  a  candidate,  that  he  might  be  elected 
one  of  the  said  burgesses  to  serve  in  parliament  for  the  said  borough,  the  said 
E.  F-  in  the  ■  count  of  his  said  bill,  complained  against  the  said  defendant ; 
for  that  the  said  defendant  before  the  said  election,  to  wit,  on,  dt/C.  at  the 
borough  aforesaid,  in  the  county  aforesaid,  did  unlawfully  corrupt  one  G.  H« 
who  then  claimed  a  right  to  vote  in  elections  for  members  to  serve  in  parlia- 
ment for  the  said  borough,  by  then  and  there  unlawfully  and  corruptly  giving 
to  the  said  G.  H.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  as  a  gift 
and  reward  for  him  the  said  G.  H.  to  give  his  vote  in  that  election  for  the  said 
defendant,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided ; 
and  in  the  —  count  of  the  said  bill,  the  said  £.  F.  also  complained  against 
the  said  defendant  for  that,  &c. — [Here  elate  all  the  counts  in  the  action  at  the 
euii  of  E.  F.  which  were  for  the  same  penalties  as  those  mentioned  in  the  prs- 
sent  sKtV,  and  then  proceed  as  follows  :] — And  the  said  E.  F.  in  each  and 
every  count  of  bis  said  bill,  after  stating  the  supposed  offence  in  such  counts 
specified,  alleged  that  an  action  had  thereby  and  by  force  of  the  Statute  in 
such  case  made  and  provided,  accrued  to  him  the  said  £.  F.  to  demand  and 
have,  of  and  from  the  said  defendant  the  said  sum  of  jf — .]  And  which  said 
action  so  commenced  by  and  at  the  suit  of  the  said  £•  F.  against  the  said  de- 
fendant as  aforesaid,  for  the  several  penalties  in  his  said  bill  mentioned,  is  now 
depending  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
and  wholly  undetermined,  to  wit,  at,  dec.  (venue)  aforesaid.  And  the  said 
defendant  further  says,  that  the  said  defendant  named  in  the  said  precept 
and  bill  of  the  said  £.  F.  and  he  the  said  defendant,  the  now  defendant  named 
in  the  said  bill  of  the  said  plaintiff,  are  one  and  the  same  person,  and  not  other 
^or  different  persons,  and  that  the  said  supposed  offences  mentioned  in  the  said  [  *998  ] 
bill  of  the  said  £.  F.  though  stated  with  small  and  immaterial  variances  with 
respect  to  the  names  of  the  persons  supposed  to  have  been  bribed,  and  other- 
wise, are  the  same  identical  offences  as  are  mentioned  and  alleged  to  have 
beon  committed  in  the  said  bill  of  the  said  plaintiff,  and  are  not  other  or  differ- 
ent offimces.  And  this,  di,c. — [Conclude  with  a  verification^  as  ante^  907,  sixth 
form.] 

[Jtctionont  as  oii/e,  906, /r«//ort/i.]— ^Because  he  says,  that  after  the  commit*  AnotlMrAe- 
ting  of  the  said  several  offences  in  the  said  declaration  mentioned,  and  before  ^J^* 
the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defendant  in  this  be*  ^^^"^^ 

half,  to  wit,  on  the day  of (o),  in Term,  in  the year  of  the  nil*  ofcowt 

reign   of  our  lord    the  now  king,  one  E.  F.  sued  and  prosecuted  out  of  the  ^"'' 
court  of  oar  said  lord  the  king,  before  the  king  himself,  the  said  court  then  and 

doM  Bot  M«m  to  b«  nteetiary  or  adviiablo ;  and  (n)  See  anotbv  rono.  7  VVtnt.  18S.->Pal«7  os 

Um  avonncm  that  tbt  two  fuits  were  for  the  larao  Convictionn,  Appendix,  Sd  odit. 

oflinacM  will  «uffic«,  mo  tho  out  preeedaot,  and  (o)  The  teeie  of  the  writ. 
ame,904. 
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ON  8TA-  there  still  being  holden  at  Westminster,  in  the  county  of  Middlesex,  a  certain 
writ  of  our  said  lord  the  king  called  a  latitat,  for  ihe  purpose  of  recovering  the 
same  several  sums  of  money (p)  in  the  said  declaration  mentioned,  and  there- 
by alleged  to  be  by  the  said  defendant  forfeited ;  and  such  proceedings  were 

thereupon  had,  that  afterwards,  to  wit,  on  next  after  ,  in  the 

year  of  the  reign  aforesaid,  by  a  certain  rule  of  the  said  court,  it  was  ordered 
that  the  said  £.  F.  should  have  leave  to  compound  that  action  with  the  said 
defendant  for  the  sum  o(£ — ,  and  the  costs  of  the  said  suit  to  be  taxed  by  the 
master  ;  as  by  the  said  rule  now  remaining  in  the  said  court  more  fully  appears. 
And  the  said  defendant  further  saith,  that  the  said  offences  for  which  the  said 
action  so  compounded  as  aforesaid  by  the  said  rule  of  court  was  brought,  and 
the  said  offences,  in  the  said  declaration  in  this  suit  mentioned,  are  the  same 
identical  offences,  and  not  other  or  different  offences,  to  wit,  at,  &c.  (venue) 
aforesaid ;  and  the  said  defendant  further  saith,  that  in  pursuance  of  the  said 
rule  the  said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  {venue) 
aforesaid,  did  pay  to  the  said  E.  F..the  said  last-mentioned  sum  of  £ — ,  to- 
[  *999  1  gether  with  the  said  sum  of  <£ — ,  being  the  sum  ^taxed  by  the  master  for  the 
costs  of  suit  aforesaid,  which  said  sums  of  £ —  and  £ — ,  the  said  E.  F. 
then  and  there  accepted  in  full  satisfaction  and  discharge  of  the  said  suit,  to  wit, 
at,  &c.  (venue)  aforesaid.  And  this,  &c» — [Conclude  with  a  verification^  as 
anle^  907,  sixth  form.J 

Fotmercon-       And  the  Said  defendant,  as  to  the  first  count  of  the  declaration,  says,  that  the 

the  same  of-  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 

i^*(9)*       him.     Because  he  says,  that  af\er  the  committing  the  said  offence  in  that  count 

mentioned,  and  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff  in  this 

behalf,  to  wit,  on,  &.c.  at,  &.c.  {venue)  aforesaid,  one  E.  F.  went  before  G.  H. 

Esq.  then  and  still  being  one  of  his  majesty's  justices  of  the  peace  for  the  said 

county  of residing  near  the  place  where  the  offence  was  committed,  and 

informed  the  said  G.  H.  that  the  said  defendant  on,  &c.  then  last  past,  did,  &c. 
[here  state  the  offence^  as  in  ihe  information^  and  thereupon  such  proceedings 
were  had  before  the  said  G.  H.  the  justice  aforesaid,  that  afterwards,  to  wit, 
on,  &c.  at,  &c.  (ventu)  aforesaid,  the  said  defendant  was  duly  convicted  of 
the  said  offence  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided  ;  as  by  the  same  record  in  the  court  of  our  said  lord  the  now  king,  of 

general  quarter  sessions  of  the  peace,  holden  in  and  for  the  said  county  of 

more  fully  appears  ;  which  said  judgment  of  conviction  is  yet  in  full  force  and 
effect,  not  reversed,  quashed,  or  vacated.  And  the  said  defendant  avers,  that 
he  the  said  defendant,  who  is  sued  by  the  name  of  defendant,  in  the  said  bill  of 
the  said  plaintiff,  and  the  said  defendant  in  the  snid  information  and  conviction 
named,  are  one  and  the  same  person,  and  not  other  or  different.     And  that  the 

said  offence  in  the  said count  of  the  said  declaration  mentioned,  and  the  said 

offence  in  the  said  information  charged,  and  whereof  the  snid  defendant  was  se 
convicted  as  aforesaid,  was  done  and  committed  by  the  i>aid  defendant  at  one 

(p)  Or  "recovering  penaltieg  for  the  same  of-    437. —See  forme^  Paley  on  Convictions,  AppendiXi 
fcacef."  2d  fdit. 

{q)  Must  be  pleaded,  2  Stra.  70L*See  9  East, 
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QDd  the  same  time,  and  are  in  fact  the  very  same  identical  offence,  and  not     oh  sta- 

TUTBf. 

Other  or  different  offences.     And  this  he  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 

thereof  against  him  in  respect  of  the  said  offence  in  *the  said count  of  the  [  *10003 

said  declaration  mentioned,  &c.  And  as  to,  &c« — [JVti  debeU  09  arUe^  961, 
io  tht  other  eottnta.] 

H.  and  another,  v 

ats.  \     [Actio  lion,  as  ante^  906,  first  fonn.'] — Because  they  say,  j^J^^j, 

Simon.  )  that  one  J.  S.  af)er  the  committing  of  the  said  supposed  of*  uother  per- 

fences,  and  afler  the  conviction  thereof,  as  in  the  said  declaration  mentioned,  and  sameldenu- 

before  the  commencement  of  this  suit,  to  wit,  on,  &c.  in  the year  of  the  reign,  SJa^nlS-'* 

&c.  sued  and  prosecuted  out  of  the  said  court  of  our  said  lord  the  king,  before  ^«?  ^  if> 
the  king  himself,  against  the  said  defendants,  a  certain  writ  of  our  said  lord  the  suit, 
king,  called  a  latitat,  directed  to  the  sheriff  of with  intent  to  declare  there- 
on as  hereinafter  mentioned,  by  which  said  writ  our  said  lord  the  king  command- 
ed, &c.  [proceed  as  ante^  446  to  ^51  ^untit  statement  of  defendanVs  affpearance^l 
and  the  said  defendants  further  say,  that  the  said  writ  was  so  sued  out  of  the 
said  court  by  the  said  J.  S.  against  the  said  defendants,  with  intent  to  implead 
them  the  said  defendants,  amongst  other  things,  for  the  said  offences  in  the  said 
declaration  in  this  suit  mentioned,  according  to  the  course  and  custom  of  the 
said  court,  and  that  in  pursuance  of  such  intention  the  said  J.  S.  af\erwards, 

to  wit,  in Term,  in  the      '  ■  year  of  the  reign,  &c.  exhibited  and  filed  his 

bill,  and  declared  against  the  said  defendants  being  in  the  custody  of  the  mar- 
shal of  the  Marsbalsea  of  our  lord  the  now  king,  before  the  king  himself,  for 
the  very  same  identical  supposed  offences  as  those  named  and  set  forth  in  the 
declaration  in  this  suit,  and  such  proceedings  were  thereupon  had  in  the  said 
court  of  our  said  lord  the  king  in  the  plea  last  aforesaid,  that  aflerwards,  to  wit, 

in Term  aforesaid,  it  was  considered  and  adjudged  by  the  said  court  that 

the  said  J.  S.  should  recover  against  the  said  defendants  the  sum  of  money  in 
the  said  declaration  above-mentioned,  to  wit,  the  sum  of  j^OOO,  the  same  in- 
cluding, amongst  other  things,  the  penalties  for  the  said  supposed  offences  in 
the  said  declaration  in  this  suit  mentioned,  as  by  the  record  and  proceedings 
thereof  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster  aforesaid,  more  fully  appears  ;  which  said  judg- 
ment still  remains  in  full  force  and  effect,  not  in  the  least  reversed,  satisfied,  or 
made  void ;  and  the  said  defendants  further  say,  that  the  said  T.  H.  and  H.  C. 
named  in  the  said  writ  and  bill  of  the  said  J.  S.  and  the  said  J.  H.  and  H.  C. 
the  said  defendants  named  in  the  said  bill  of  the  said  plaintiff,  are  the  same  per- 
sons, and  that  the  said  offences  in  the  said  bill  and  declaration  of  the  said  J.  S. 
are  the  same  identical  offences  as  are  mentioned  and  alleged  to  have  been  com- 
mitted in  the  said  bill  and  declaration  of  the  said  plaintiO;  and  not  other  or  dif- 
ferent.— And  this,  &,c.— [Conclude  with  a  veiijlcalioit,  as  ante,  907,  sixth 
form.] 
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IX 

Nonttt 


Non  $tt 
factum  Mf- 
ter  craving 
oyr, 

Pl«a  of  pay- 
11(6). 


In  the  IRngU  Bench,  (or,  ••  C.  P."  or,  *•  Exchequer.") 

Termj  —  WilL  4. 

CD.  ) 

ata.    (     And  the  said  defendant  by  £.  F.  his  attorney^  comes  and  defend* 

A.  B.  )the  wrong  and  injury,  when,  d^c.  and  says,  that  the  said  indenture  (or 
"  articles  of  agreement,"  or,  **  deed  poll,"  as  in  the  declaration)  is  not  his  deed. 
And  of  this  the  said  defendant  puts  himself  upon  the  country,  d&c. 

The  form  of  plea,  as  ante,  953,  and  notes  thereto,  will  here  apply. 

[Jieiio  non,  a$  ante,  906,  first  form.] — Because  he  says,  that  the  said  defend- 
ant on  the  said,  die.  aforesaid,  at,  d&c.  (venue)  aforeaaid,  did  pay  to  the  aaid  A. 

B.  the  aaid  sum  of  £ —  in  the  said  indenture  mentioned.  And  of  this  the  aaid 
defendant  puts  himself  upon  the  country,  &c* 

[JBtetio  non,  a$  ante,  906,  first  form.'} — Because  he  saith,  that  he  the  said  da* 
fendant  did,  di^c.  [Here  state  the  performance  in  <ike  ioords  of  the  covenant,  if 
sneh  covenant  were  in  the  affirmative,  and  conclude  as  follows ;]— according  to 
the  form  and  effect  of  the  said  indenture,  and  of  the  aaid  covenant  of  the  said 
defendant  by  him  in  that  behalf  made,  aa  aforesaid,  to  wit,  at,  d&c.  {venue)  afore* 
aaid.     And  of  this  the  said  defendant  puts  himself  upon  the  country,  6lc. 

lMMae{d).  [^Firstplea,  non  est  factum,  as  supra;  second  plea,  as  foUows ;] — And  for  a 
[  *1002  ]  further  plea  in  this  behalf,  as  to  the  *said  supposed  breach  of  covenant  aec- 
ondly  above  assigned,  the  said  defendant,  by  leave  of  the  court  here,  for  this 
purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case 
made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  him,  because  he  says,  that  he  the  said  de- 
fendant did  plough  and  break  up,  &c.  [Here  enumereUe  the  acts  complained  of, 
as  in  the  declaration,  or,  if  Ihey  be  ve^-y  numerous,  the  plea  may  be  more  con* 
cise,  as  follows  :] — '^  That  he  the  said  defendant  did  commit  the  said  supposed 


Pleaof 
pBrfomanco 


(a)  There' is  no  general  issue  in  covenant,  1 
Stark.  SI  1.  Non  it^egit  eonvetUiontm  is  a  bad 
plea«  %  Taunt.  S78.— 8  T.  R.  S80.— See  ante, 
vol.  i.  Index,  <<  CovenarUJ'  This  plea  should  be 
adopted  where  the  defendant  denies  his  execution 
of  tne  deed,  or  where  he  is  desirous  of  takina  ad- 
vantage of  a  yariance  in  the  setting  it  out.  If  he 
crave  oyer,  and  plead  it  with  non  eet  /octem.  he 
cannot  take  advantage  of  such  variance,  2  B.  & 
A.  76&.— 4  B.  $L  C.  741.^7  D.  Sl  R.  t49,  S.  C— 
Ante,  96S,  n. 

(6)  See  form,  Plead.  A.  SU,  ii^.—Solvit  po9t 
diem  in  covenant  is  bad,  but  it  may  be  pleaded  aa 


accord  and  eatis^tion,  aee  post,  lOOt. 

(e)  As  to  the  mode  of  pleading  performance^ 
whether  of  an  aflkmative  or  nentive  or  disjunctive 
covenant,  see  ante,  981  to  966,  and  vol.  i.  Index, 
"  Perfcrmanct^  and  Com.  Dig.  Pleader,  vol.  ii. 
IS.— Co.  lit.  SOS  b ;  and  see  forms,  Morg.  489. 

{d)  A  license  is  frequently  pleaded  in  covenant, 
but  when  by  narol  it  is  not  sustainable,  unless  pro- 
vided for  by  tile  terms  of  the  deed.  In  general  a 
parol  discharge  is  inoperative  aAainst  a  deed,  and 
this  plea  is  rarely  sustainable.  See  the  eases  cit- 
ed, 5  T.  R.  no,  Id— t  Saun.47, 48. n.  1.— 1  Taunt. 
428.— 3  T.  R.  590.— Co.  Lit.  222  b,no(e  2. 
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breach  of  covenant  first  above  assigned,"  by  the  leave  and  license  of  the  said 
phuDtiff  to  the  said  defendant  for  that  purpose  first  given  and  granted,  to  wit, 

OQ  ibe  _  day  of   ■       A.  D. at,  dtc.  [venue)  aforesaid.    And  this,  dtc. 

— [ConcliMis  with  a  verifieaHon^  at  onto,  907,  sixth  form.'] 

[•dclfo  non^  a»  to  the  first  breach  of  covenant^  as  ante^  906.] — Because  he  ^^'^  ***** 
saith»  that  he  the  said  defendant,  before  (be  commencement  of  this  suit,  to  wit,  (e). 
on,  &C  at,  d&c.  (jvenue)  aforesaid,  paid  to  the  said  plaintiff  the  sum  of  £^  in 
full  aatisfaction  and  discbarge  of  the  said  sum  of  ^ —  in  the  said  breach  of  cov- 
enant mentioned,  and  of  all  the  damages  by  the  said  plaintiff  sustained,  by  rea- 
son of  the  non-payment  thereof,  which  said  sum  of  £ —  the  said  plaintiff  then 
and  there  accepted  and  received  of  and  from  the  said  defendant  in  full  satis- 
faction and  discharge  of  the  said  sura  of  £-^  in  the  said  breach  of  covenant 
mentioned,  and  of  the  damages  of  the  said  plaintiff  by  him  sustained,  by  reason 
of  the  said  breach  of  covenant.  And  this,  6lc. — [Conclude  with  a  verification, 
at  anUf  907,  sixth  form,] 

•As  lien  in  arrere  is  a  bad  plea  in  covenant  for  rent,  ^e,  Gowp.  588 ;  there-  9^^^'  , 
fors^  whem  the  defend<Mt  has  negleeted  to  pay  the  money  at  the  appointed  day^  <m. 
hU  has  p4M  ii  afUrwards^  this  plea  is  proper.     It  is  also  advi^Me  when  in 
covsiumt  the  defendaai  brings  money  into  court.     See  another  form  of  plea  of 
accord  and  saiisfaotion^  3  East,  252. 

[FtrsI  plsa^  non  e9t  factum^  as  ante,  1001  ;  second  plea^  actio  non,  as  anie^  906,  and  tiden-^' 


/bnii.1— Because  he  says,  that  before  and  at  the  time  of  the  makinir  of  ^^^  ^^  *^ 
and  entering  into  the  indenture  in  the  said  declaration  mentioned,  and  before  the  law,  bmng 
pMfltng  of  a  certain  act  of  parliament  made  and  passed  in  the  6th  year  of  the  furthering  a 
reign  of  his  late  Majesty  King  George  the  Fourth,  entitled,  '*  An  act  to  repeal  ^^^^^ 
'*  so  mach  of  an  act  passed  in  the  6th  year  of  his  late  Majesty  Creorge  the  First,  the  public. 
**  as  relates  to  the  restraining  several  extravagant  and  unwarrantable  practices 
^  in  the  said  act  mentioned,  and  for  conferring  additional  powers  upon  his  ma- 
"  jesty  with  respect  to  the  granting  of  charters  of  incorporation  to  trading  and 
^  other  companies,''  to  wit,  on  the  1st  day  of  July,  in  the  year  of  our  Lord 
1826,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  divers  persons, 
and  amongst  others,  tbe  said  plaintiffs  formed  themselves  and  entered  into  a 
public  undertaking,  project,  and  attempt,  tending  to  the  common  grievance,  pre- 
judice, and  inconvenience  of  the  subjects  of  our  said  lord  the  king  in  general, 
and  great  numbers  of  them  in  their  trade  and  commerce,  that  is  to  say,  by 
opening  books  for  public  subscriptions,  and  drawing  in  persons  to  subscribe 
therein  towards  raising  great  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  ;^d00,000,  and  by  presuming  to  act  as  a  cor- 
porate body,  and  pretending  to  make  their  shares  in  stocks  transferable  and 
assignable,  without  any  act  of  parliament,  or  by  any  charter  from  the  crown 
for  so  doings  and  by  pretending  that  they  and  the  persons  who  should  subscribe 

(«)  8m  precedMit,  Plead.  A.  SS4.    Accoid  and    naot,  1  Taunt.  498.— Com.  Dig.  Pleaderi  3  V.  8. 
•atiffretioii  made  befere  breach  of  a  covenant  can-    Sed  vide  Cro.  EUz.  46. 
not  be  ptetded  ia  biur  of  an  action  on  the  cove- 


1002  a  PLEAS    IN    BAR. 

^^        to  and  take  shares  in  the  said  undertaking,  project,  and  attempt,  would  form  a 
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company  or  partnership  society  for  the  purpose  and  object  of  purchasing  and 
working  mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the  counties  of 
Cornwall  and  Devon,  and  to  smelt,  manufacture,  refine,  or  otherwise  prepare  for 
sale  and  to  sell  and  dispose  of  the  ores,  metals,  minerals^  and  other  products  to 
be  obtained  and  raised  from  such  mines  respectively,  when  in  truth  and  in  fact 
there  were  no  mines  purchased  or  worked,  or  intended  so  to  be  :  and  the  said 
defendant  in  fact  saitb,  that  the  said  indenture  in  the  said  declaration  men- 
tioned, was  made,  entered  into,  and  executed  for  the  furthering,  countenanc- 
ing, and  proceeding  in  the  said  undertaking,  project,  and  attempt,  tending 
to  the  common  grievance  of  and  to  the  common  nuisance  of  divers  and  very 
many  of  the  liege  subjects  of  our  said  lord  the  king,  and  thereby  the  said  in- 
denture was  and  is  wholly  void  in  law,  and  contrary  to  the  Statute  in  that  case 
made  and  provided.  And  this  the  said  defendant  is  ready  to  verify,  &c. — [Con- 
clude  with  a  verificalionj  as  ante^  907,  sixth  form^] — [Actio  non^  as  anic,  906, 

Second  pica,  third  form,] — Because  he  says,  that  the  said  company  or  partnership  in  the  said 
indenture  mentioned  was  and  is  a  public  undertaking  and  attempt  tending  to 
the  common  grievance,  prejudice,  and  inconvenience  of  great  numbers  of  the 
subjects  of  our  said  lord  the  king,  to  wit,  the  said  persons  and  names  in  the  said 
indenture,  and  all  the  parties  thereto,  in  their  trade,  commerce,  and  other  lawful 
afftttrs,  and  that  the  said  indenture  was  and  is  made  and  entered  into  for  the  fur- 
thering, countenancing,  and  proceeding  in  the  said  undertaking  and  attempt, 
to  the  common  grievance  and  nuisance  of  the  said  subjects  of  our  said  lord  the 
king,  whereby  the  said  indenture  was  and  is  wholly  void  in  law.  And  this  he  the 
said  defendant  is  ready  to  verify,  &c. — [Conclude  as  anlCf  907,  sixth  fornix] — 

Third  plea.  i'Aclio  notij  OS  aute^  906.] — Because  he  says,  that  the  said  company  or  partner- 
ship in  the  said  indenture  mentioned,  was  and  is  a  company  or  partnership  con- 
sisting, to  wit,  of  the  said  plaintiffs,  and  other  persons,  presuming  to  act  as  if 
they  were  and  are  a  corporate  body,  and  pretending  to  raise  a  transferable  stock, 
without  any  legal  authority,  and  without  any  charter  from  the  crown  for  so  do- 
ing, that  is  to  say,  as  a  corporate  body,  for  the  purpose  and  object  of  purchas- 
ing and  working  mines  of  tin,  copper,  and  lead  ore,  situate  in  or  near  the  coun- 
ties of  Cornwall  and  Devon,  and  of  smelting,  manufacturing,  refining,  or  other- 
wise preparing  for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  mine- 
rals, and  other  products  to  be  obtained  and  raised  from  such  mines  respective- 
ly, and  for  other  purposes  unknown,  and  having  a  number  of  shares,  not  ex  - 
ceeding  <£l 0,000,  transferable  and  assignable  by  and  from  the  holders  of  such 
shares  to  any  other  person  or  persons  at  the  pleasure  of  the  holders  thereof. 
And  the  said  defendant  in  fact  saith,  that  the  said  indenture  was  and  is  made 
and  entered  into  for  the  furthering,  countenancing,  and  proceeding  in  the  said 
company  or  partnership,  to  the  common  nuisance  and  grievance  of  all  the  liege 
subjects  of  our  said  lord  the  king,  whereby  the  said  indenture  was  and  is  wholly 
void  in  law.     And  this,  &c — [Conclude  with  a  verification,  as  ante,  907.]— 

Fourth  pica.  [Actio  non,  as  aii/e,  906.] — Because  he  says,  (hat  the  said  indenture  was  uud  is 
made  and  entered  into  for  the  furthering,  countenancing,  and  proceeding  in  the 
said  company  or  parlncrbhip  therein  incntioucd,  the  said  company  or  partner- 
ship being  a  new  and  unlawful  undertaking,  tending  to  Ihe  common  grievance 
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prejudice,  and  inconvenience  of  great  numbers  of  the  king's  subjects  in  their  trade  ■" 
and  commerce,  that  is  to  saj,  an  undertaking  for  the  purpose  and  object  of  pur- 
chasing and  working  mines  of  tin*  copper,  and  lead  ore,  situate  in  or  near  the  coun- 
tied  of  Cornwall  or  Devon,  and  of  smelting,  manufacturing,  refining,  or  otherwise 
preparing  for  sale,  and  of  selling  and  disposing  of  the  ores,  metals,  minerals,  and 
other  products  to  be  obtained  and  raised  from  such  mines  respectively,  and  which 
said  undertaking  was  a  public  undertaking,  and  did  then  and  there,  and  still  doth 
relate  to  affairs  in  which  the  trade,  commerce,  and  welfare  of  great  numbers  of  the 
king's  subjects  were  and  are  concerned,  to  wit,  at  Westminster  aforesaid,  in  the 
county  aforesaid,  to  the  common  nuisance  of  the  liege  subjects  of  our  said  lord 
the  kiog«  whereby  the  said  indenture  was  and  is  void  in  law.  And  this,  d&c. — 
[CofultuU  toith  a  verijicalionf  as  an/e,  907.] — [^AcUo  non^  as  anie^  906.]-Because  Fifth  plea. 
be  says,  that  the  said  company  or  partnership  in  the  said  indenture  mentioned, 
was  and  is  a  company  or  partnership,  without  any  legal  authority,  or  without  any 
charter  from  the  crown  for  so  doing,  pretending  to  raise  a  transferable  stock, 
to  a  large  amount,  to  wit,  not  exceeding  j^50,000,  to  be  divided  into  not  more 
than,  to  wit,  10,000  shares,  which  shares  were  to  be  and  are  transferable  and 
assignable  from  the  holders  thereof  to  any  person  or  persons  at  the  pleasure  of 
such  holders  :  And  the  said  plaintiff  further  saith,  that  the  said  indenture  was 
and  is  made  and  entered  into  for  the  furthering,  countenancing,  and  proceeding 
in  the  said  company  or  partnership,  to  the  common  grievance  and  nuisance  of 
the  said  subjects  of  our  said  lord  the  king,  whereby  the  said  indenture  was  and 
is  wholly  void  in  law.  And  this  the  said  defendant  is  *ready  to  verify,  where-  [  *1003  ] 
fore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  &c. 

OH   AP- 
PRBRTICE 

[First  p/eo,  noA  est  factum^  as  on/f,  1001 ;  second  p/ea,  actio  non^  as  anie,     dbbds. 
906,  third  form.'] — Because  he  says,  that  the  said  T.  afler  the  making  of  the  dedanaioii 
said  indenture,  and  before  the  expiration  of  the  second  year  of  the  said  term  of  <^*'^.*P~ 
three  years  in  the  said  indenture  mentioned,  to  wit,  on,  dec.  at,  &c.  {venue)  d«iitur«  for 
aforesaid,  wrongfully,  and  without  the  license  or  consent  of  the  said  defendant  neoeanjm, 
deserted  from  and  left  the  service  of  the  said  defendant,  and  did  not  at  any  ^||f/|hat 
time  afterwards  return  thereto ;  and  the  said  defendant  further  says,  that  the  piuatiff^e- 
said  defendant  did  continually  from  and  ader  the  making  of  the  said  indenture  defendant's 
until  the  said  T.  so  deserted  and  lefl  the  service  of  the  said  defendant  as  afore«  ^^<^<^  )- 
said,  find  unto  the  said  T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at,  &c. 
{venw)  aforesaid,  and  did,  during  that  tiine,  to  wit,  on,  &c.  at,  &c.  {venue)  afore- 
said, ill  lieu  of  all  other  necessaries,  pay  unto  the  said  T.  ^14  for  the  first  year  of 
the  said  Term,  and  during  the  residue  of  the  said  Term  was  ready  and  willing 
to  have  found,  and  would  have  found  him  the  said  T.  sufficient  meat,  drink, 
and  lodging,  and  paid  him  the  other  sums  of  money  by  the  said  defendant  sti- 
pulated to  be  paid  to  him,  according  to  the  form  and  effect  of  the  said  indenture, 
and  tho  said  covenant  of  the  said  defendant  in  that  behalf,  if  he  the  said  T.  had 
not  so  deserted  from  and  lef\,  or  had  returned  to  the  service  of  the  said  defend- 
ant.    And  this,  &c.— [Conc/«de  toith  a  verification,  as  ante,  907,  sixth  Jorm.] 

(/  )  As  to  this  defence,  lee  6  B.  fc  C.  090.-1  B.  &  C.  460.— Ante,  517. 
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<^"  ^■"         [Tkird  pUa^  actio  nan.] — Because  he  says*  that  the  said  T.  after  the  nMdriag 
DEKDB.     of  the  said  indenture,  and  before  the  eipiration  of  the  second  year  of  the  said 

Third  nlciA. 

that  piainafr  term  of  three  years  in  the  said  indenture  mentioned,  to  wit,  on,  d&c.  at,  dtc.  (etmit) 
ofdefe^wnt^  aforesaid,  the  said  T.  then  being  in  theeenrice  of  the  said  defendant,  on  board  of 
entered  on    a  Certain  ship  or  vessel  of  the  said  defendant,  in  parts  beyond  the  seas,  to  wit, 
other  ship     at  Malta,  and  the  said  ship  being  then  about  to  proceed  to  a  certain  other  part 
Uit  dMcrted  beyond  the  sea,  to  wit,  to  Egypt,  the  said  defendant,  at  the  request  of  the  said 
^rooi  the       f ,  permitted  and  gave  leave  to  the  said  T.  to  enter  into  the  service  of  one 
[  *lb04  ]  0.  who  *wa8  then  resident  at  Malta,  and  to  continue  therein  until  the  said 
ship  or  vessel  of  the  said  defendant  should  return  to  Malta  aforesaid,  and  the 
said  T.  by  such  leave  and  permission,  did  then  and  there  enter  into  the  service 
of  the  said  C.  and  that  the  ship  or  vessel   did  afterwards  sail  to  Egypt  afore- 
said, and  afterwards,  to  wit,  on,  &c.  return  to  Malta  aforesaid  ;  and  the  said 
defendant  further  says,  that  the  said  T.  after  he  the  said  T.  had  so  entered 
into  the  service  of  the  said  €•  and  before  the  expiration  of  the  said  second 
year  of  the  said  term  of  three  years   in    the  said  indenture  mentioned,    to 
wit,  on,  &c.  wrongfully,  and  without  the  license  or  consent  of  the  said  €•  or  of  the 
said  defendant,  deserted  and  run  away  from  and  left  the  service  of  the  said  C. 
and  did  not  at  any  time  afterwards  return  thereto,  or  to  the  service  of  the  said 
defendant ;  and  the  said  defendant  further  says,  that  he  the  said  defendant  con- 
tinually from  and  after  the  making  of  the  said  indenture,  until  the  said  T.  ao 
entered  into  the  service  of  the  said  C.  as  aforesaid,  and  the  said  C.  did,  from 
that  time  until  the  said  T.  so  deserted  and  run  away  as  aforesaid,  find  the  said 
T.  sufficient  meat,  drink,  and  lodging,  to  wit,  at,  &c.  aforesaid ;  and  that  the 
said  defendant  did,  during  that  time,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid, 
in  lieu  of  all  other  necessaries,  pay  unto  the  said  T.  j^14  for  the  said  term ;  and 
that  the  said  C.  would  have  found  unto  the  said  T.  sufficient  meat,  drink,  and 
lodging,  until  the  return  of  the  said  ship  to  Malta,  and  the  said  defendant,  dur- 
ing the  residue  of  the  said  term,  were  respectively  ready  and  willing  to  have 
found,  and  would  have  found  him  the  said  T.  sufficient  meat,  drink,  and  lodg- 
ing, and  the  said  defendant  would  have  paid  him  the  other  sums  of  money  by 
ihe  said  indenture  stipulated  to  be  paid  to  him,  according  to  the  form  and  effect 
of  the  said  indenture,  and  the  said  covenant  of  the  said  defendant  in  that  behalf, 
if  he  the  said  T.  had  not  so  deserted  and  run  away,  or  had  afterwards  re-entered 
into  the  service  of  the  said  defendant ;  and  this  he  the  said  defendant  is  ready 
to  verify,  dec. 


Tiuu  defen-  And  for  further  plea,  as  to  so  much  of  the  said  breach  of  covenant  in  the 
Tide,  &c.  declaration  lastly  above  assigned,  as  was  incurred  before  the  said  dismissal  and 
i^gingac.  discharge  of  the  said,  di&c.  by  the  said,  &c.  from  his  service,  by  the  said  decla- 
hb  ve'^  ration  above  supposed,  the  said  defendant  says,  &c.  {actio  ncn)  because  protest- 
nani.  ing  that  the  said  declaration  in  that  respect  and  matters  therein  contained,  are 

r  «io05  1  ^^^  sufficient  in  law  for  the  *said  plaintif)*4o  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  the  said  defendant,  and  the  said  defendant  is  not  bound  by 
law  to  answer  thereto ;  neverthelesa  for  a  plea  in  this  behalf  the  said  defendant 
sayst  that  he  the  said  defendant  continually  after  the  making  of  the  said  articles, 
until  the  said  supposed  dismissal  and  discharge  of  the  said  plaintiff  by  the  said 


ON   AF- 
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d«leodaiit  frooi  his  service,  at,  &c.  (vtnuc)  afoseaaid,  did  find  and  provide  for 
the  aaid  plaintiff  good  and  aufiicieot  meat,  drink,  and  lodging,  suitable  to  bis 
sitoation*  aecording  to  Uie  form  and  effect  of  the  said  articles  of  agreement,  and 
of  the  said  covenant  of  him  the  said  defendant  in  that  behalf  made  as  aforesaid, 
and  of  this  he  puts  himself  upon  the  country,  iSl.c. 

And  for  further  plea,  as  to  so  much  of  the  said  supposed  breach  of  covenant  Plea  that 
in  the  said  declaration  above  asi^igned,  as  was  incuired  before  the  said  supposed  wM°eady 
dismissal  and  discharge  of  the  said,  &c.  by  the  said,  &c.  from  his  said  service,  l^pro^ide, 

&c.  but 

as  in  the  said  docl.iration  mentioned,  the  said,  6lc.  [^ctio  non,] — Because  pro-  that  plaintiff 
testing  that  the  said  declaration  in  that  respect,  and  the  matters  therein  contain-  hiuseic 
ed,  are  not  sufficient  in  law  for  the  said  plaintiff  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  and  that  he  the  said  defendant  is  not  under  any 
necessity  by  the  law  <(  the  land  to  answer  thereto  ;  for  a  plea,  nevertheless,  in 
this  behalf  the  said  defendant  says,  that  he  the  said  defendant  continually  aller 
the  making  of  the  said  articles  of  agreement,  until  the  said  supposed  dismissal 
and  discharge  of  the  said  plaintiff  by  the  said  defendant  from  his  service  as 
aforesaid,  at,  d£.c.  aforesaid,  was  ready  and  willing  to  find  and  provide,  and 
would,  during  all  that  time,  have  found  and  provided  for  the  said  plaintiff  good 
and  sufficient  meat,  drink,  and  lodging,  suitable  to  his  situation,  according  to 
the  form  and  effect  of  the  said  articles  of  agreement,  and  of  the  said  covenantor 
him  the  said  defendant  in  that  behalf  made  as  aforesaid,  but  the  plaintiff,  during 
all  that  time  voluntarily,  and  of  *his  own  accord,  without  the  request  or  license  r^iAAg  -i 
of  the  said  defendant,  found  and  provided  for  the  said,  &c.  good  and  sufficient 
meat  and  drink,  and  lodging,  suitable  to  his  situation,  to  wit,  at  Westminster 
aforesaid,  and  this  he  is  ready  to  verify ;  wherefore,  6lc, 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  breach  of  covenant  by  the  Thatth* 
said  plaintiffs  in  the  said  declaration  first  above  assigned,  the  said  defendant  by  *ppreDtica 
leave  of  the  court  here,  &c.  [arfto  non^  os  anU^  906.]  Because  protesting  that  abtamed 
the  said  defendant  hath  continually  since  the  making  of  the  said  articles  of  traremng 
agreement  hitherto  been  ready  and  willing  to  employ  the  said  J.  0.  in  his  said  ^^ijTby 
business  of  an  attorney,  solicitor,  and  agent,  and  to  instruct,  and  cause  him  dafendant 
to  be  instructed  therein,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement ;  for  a  plea,  nevertheless,  in  this  behalf,  the  said  defendant  says* 
that  the  said  J.  O.  after  the  making  of  the  said  articles  of  agreement,  and  before 
the  time  of  the  said  supposed  dismissal  and  discharge  of  the  said  J.  O.  in  tho 

said  declaration  mentioned,  to  wit,  on  the day  of in  the  —  year 

aforesaid,  at,  d&c.  (venue)  aforesaid,  did  voluntarily  leave,  quit,  and  depart  from 
the  said  service  of  the  said  defendant  without  the  license,  leave,  permiaston,  or 
consent,  and  against  the  will  of  the  said  defendant,  and  hath  remained  and  con* 
tinued  so  abf  ent  from  thence  hitherto,  to  wit,  at,  df^c.  [venue)  aforesaid ;  without 
this,  that  the  said  defendant  dismissed  and  discharged  the  said  J.  O.  from  bis 
said  service,  and  refused  to  employ  him  in  his  said  business  of  an  attorney  or 
solicitor,  and  agent,  or  to  instruct  or  cause  htm  to  be  instructed  therein,  io  man- 

(f )  8m  6  B.  &  C.  seo. 
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OH  CH&B-  ner  and  form  as  the  said  piaintifis  have  in  the  said  breach  of  covenant  first  above 
PABTixs.   assigned,  alleged  ;  and  this,  &c. — [Conclude  with  a  vtrificaiian^  as  mdef  907.] 
r*1007] 

^o/w^*'^'  *  l*^^*^  ^^^*  ^  ^'''^'  906.]— Because  he  saith,  that  be  did  not  keep  Uie  said 
charter-par-  vessel  on  demurrage  the  said  days,  or  any  part  thereof,  over  and  above  the  said 
ney  due  on  lay  days  in  the  said  charter-party  mentioned,  in  manner  and  form  as  the  said 
fhaTdJfeldl.  plaintiff  hath  above  alleged;  and  this,  &c. 

ant  did  not  keep  the  ▼eaeel  on  demorrage  over  and  above  the  lay  daya  allowed  by  the  charter-pariy(A). 

To  declarap      [^cHo  nofi.l — Because  he  saith,  that  he  the  said  defendant  did  send  and 

tion  on  char*  

ter-party  for  cause  to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames,  such  goods 
frei^t,^and    ^^  ^^  thought  proper  to  ship,  and  receive  the  same  from  alongside  of  her  at 

alio  for  da-    ^^^  g^jjj  alongside  of  her  at  such  goods  as  he  thought  fit,  and  re- 

that  defend*  ceive  the  same  from  alongside  of  her  at  London,  within  the  time  limited  for 
a  car£;o  those  purposes,  and  days  of  demurrage  in  the  said  charter-party  mentioned,  and 
the^vMsel  ^^  ^^^  "^^  ^^^P  ^^®  ^^^^  ^vessel  any  time  over  and  above  the  time  limited  for  the 
^  ^i^^  purpose  last  aforesaid,  and  the  days  of  demurrage  as  aforesaid ;  and  of  this  he 
within  the     puts  himself  upon  the  country,  &c. 

daya  of  de- 
murrage allowed  by  the  charter-party. 

[♦1008] 

To  dedarap  r^ctto  «on,  o*  anie^  906.1 — Because  he  saith,  that  he  the  said  defendant 
tiononchar-       *•  .   .     -^ 

teiwparty  for  was  jalways  ready  and  willing  to  send  and  cause  to  be  sent,  alongside  of  the 

freight  and    ^^  vcssel  in  the  river  Thames  aforesaid,  and  at aforesaid,  a  full  and 

Sie^nac-  ^^u^^^^"^  <^argo  of  such  goods  as  he  thought  proper  to  ship  on  board  of  the  said 
count  of  de-  vessel  withIn  the  time  limited  for  those  purposes,  and  days  of  demurrage  ;  yet 
that  he  was  the  said  defendant  in  fact  saith,  that  the  said  vessel  was  not  tight,  staunch,  and 
'iSing'to      strong,  nor  was  in  every  respect  properly  fitted  and  manned  for  the  voyages 

have  sent      {roTD aforesaid,  and aforesaid  so  as  to  enable  the  said  defendant 

goods  along- 
side of  the    safely  or  securely  to  send  or  cause  to  be  sent,  alongside  the  said  ship  or  vessel 

that  i&e  was  Bucb  goods  as  aforesaid,  in  order  that  the  same  might  be  loaded  on  board 
sSwinch'and  *^®''®®^  within  the  times  and  days  of  demurrage  aforesaid ;  and  this,  &c. — 
strong,  &c.    [Conclude  with  a  venjication,  as  anie^,  907.] 

def**d**t  [First  plea^  non  tstfacium,  as  anie^  1091  ;  and  for  a  further  plea^  aclio  now, 

did  send       as  anicj  906.] — Because  he  saith,  that  the  said  defendant  did  send  and  cause 

the  vessel      to  be  sent,  alongside  of  the  said  vessel  in  the  river  Thames*,  such  goods  as  he 

5^^^^^*"  thought  proper  to  ship,  and   receive  the  s«me  from  alongdide  of  her  at  Heligo-> 

mited^and     land,  and  send  alongside  of  her  at  Heligoland  such  goods  as  he  thought  fit,  and 

davs  Oi  de— 

muiTage  in    receive  the  same  from  alongside  of  her  at  London,  within  the  time  limited  for 

putymeiH*  ^^se  purposes,  and  days  of  demurrage  in  the  said  charter-party  mentioned,  and 
***"*•**•  did  not  keep  the  said  vessel  any  time  over  and  above  the  time  limited  for  the 
purpose  last  aforesaid,  and  the  days  of  demurrage  aforesaid,  and  of  this  he  puts 
that  defenSk  himself  Upon  the  country,  &,c.  And  for  a  further  plea  in  this  behalf,  as  to  so 
Swavi^rea-  ^^^^  ®^  ^^®  ^^^^  supposed  breach  of  covenant  first  above  assigned,  as  relates 
dy  and  wil-  to  the  not  sending,  or  causing  to  be  sent,  alongside  of  the  said  vessel  In  the 
alongside      river  Thames,  and  at  Heligolnfid,  such  goods  as  he  thought  proper  to  ship  on 

the  vessel  at 

and  I^don,  (*)  Sec  fornif  in  debt,  ante,  987,  to  989. 
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lioard  thereof  within  the  time  limited  for  those  purposes,  and  days  of  demurrage,   <*"  cbib- 


TSR 


the  said  defeodaot  by  like  leave,  dtc.  says,  [^aclio  nan]^  because  he  saith,  that    parties. 
the  said  defendant  was  always  ready  and  willing  to  send  and  cause  to  be  sent,  «ndiiiiil  and 
alongside  of  the  said  vessel  in  the  river  Thames  aforesaid,  and  at  Heligoland  cargo  of 
aforesaid,  a  full  and  ^sufficient  cargo  of  such  goods  as  he  thought  proper  to  f^^^e' 
ship  on  board  the  said  vessel  within  the  time  limited  for  those  purposes,  and  ^^if^^* 
days  of  demurrage ;  yet  the  defendant  in  fact  saith,  that  the  said  vessel  was  tbip  was  not 
not  staunch,  tight,  and  strong,  nor  was  in  every  respect  properly  fitted  and  man-  guunoh,  Blc. 
ned  for  the  voyage  from  London  aforesaid,  or  from  Heligoland  aforesaid,  so  as  j^^^i^^^ 
to  enable  defendant  safely  or  securely  to  send  or  cause  to  be  sent,  alongside  lyoreacwe- 
the  said  ship  or  vessel,  such  goods  as  aforesaid,  in  order  that  the  same  might  them,  in  or- 
be  loaded  on  board  thereof  within  the  time  and  days  of  demurrage  aforesaid ;  i^^^ 
and  this,  &c.  wherefore,  &c.     And  for  a  further  plea  in  this  behalf,  to  the  said  bp&rd  within 

•  that  tuno. 

supposed  breach  of  covenant  secondly  above  assigned,  defendant  by  like  leaye,  r*i009  1 
&C.  [actio  non],  because  he  saith,  that  he,  defendant,  before  the  commence-  ^^'Jl^^^** 
roent  of  this  suit,  to  wit,  on,  &c.  at,  &c.  aforesaid,  paid  to  plaintiff  the  said  sum  theoom- 
of  J^ —  in  full  satisfaction  and  discharge  of  the  said  sum  of  ^ —  in  the  said  se-  ofguitjdo- 
cond  breach  of  covenant  mentioned,  and  of  all  damages  by  the  said  plaintiff  ^^^^^^jf^ 
sustained  by  reason  of  the  non-payment  thereof,  which  said  sum  of  money  the  satiiftction. 
said  plaintiff  then  and  there  accepted  and  received  of  and  from  the  said  defend- 
ant, in  full  satisfaction  and  discharge  of  the  said  sum  of  £ —  in  the  said  second 
breach  of  covenant  mentioned  ;  and  this,  dtc*  wherefore,  &c.     And  for  a  fur-  ^,^/i^ 
ther  plea  in  this  behalf,  to  the  said  supposed  breach  of  covenant  lastly  above  4M^?^*^. 
assigned,  the  said  defendant  by  like  leave,  &c.  [actio  non]^  because  he  saith,  ship  on  de- 
that  he  did  not  keep  the  said  vessel  on  demurrage  the  said  days,  or  any  part  ^eTand 
thereof,  over  and  above  the  said  lay  days  in  the  said  charter-party  mentioned,  Jj^J^jSJ^. 
in  manner  and  form  as  the  said  plaintiff  halh  above  alleged  ;  and  of  this  he  the  ter-party 

. ,    ,   ^      ,  ,  .         ,/.  1  o  mentioned. 

said  defendant  puts  mmself  upon  the  country,  &c. 

ON  POLICIES 
«  OF 

[First  plea^  fwn  est  faclum,  as  ante^  1001 ;  second  plea^  actio  non,  as  antCf  ^"^M*^^"' 
906,  third  Jorm.'\ — Because  they  say,  that  the  said  stock  of  coals  of  the  said  pleas  to  cov- 
plaintiff  above-mentioned  to  have  been  insured  as  aforesaid,  before  and  at  the  ^u^y^  tn- 
time  of  making  of  the  aforesaid  deed  poll  or  policy,  was  described  otherwise  JJJJf**  ®" 
than  it  really  was,  to  wit,  at,  &c.  (venue)  aforesaid  {  *and  of  this  they  the  said  agt^tloss 
C.  and  D«  put  themselves  upon  the  country,  &c.  showing 

that  the  po- 
lity was 

[dctio  iiofi,  08  anle^  906.] — Because  they  say,  that  divers  large  quantities,  to  pjj{*};^  n 
wit,  100  bushels  of  the  said  coals  in  the  said  declaration  mentioned,  to  have  j^Q^pieJ; 
been  the  stock  and  property  of  the  said,  ^c.  and  to  have  been  on  the  said  open  ^^^* 
wharf  adjoining  west,  mentioned  in  the  said  deed  poll  or  policy  of  assurance,  described  in 
and  by  the  said  declaration  above-mentioned,  to  have  been  burnt,  consumed,  V^soUian  as 
lost,  and  destroyed  by  tire  before  and  at  the  time  of  the  making  of  the  said  deed  JJewf*)^^ 
poll  or  policy  of  assurance,  had  taken  fire,  and  were  burning  and  consuming  TUnd  uat 
by  fire,  whereof  the  said  plaintiff,  before  and  at  the  time  of  the  making  of  the  on  fire  at  the 

time  of 

(i)  See  also  the  next  plea.    The  policy  was  in  verdict         ...  ^'!!^^La 

Uie  usual  form  of  fire  policies,  and  the  picas  as  well        (*)  Tins  plea  concludes  to  the  country,  because  A^.  j{*_!!t 

as  the  next  set  of  pleas,  will  be  applicable  to  ordi-  the  allegation  is  a  negative  of  what  was  averred  in  SJlJledbv 

narycases.    The  defendant  on  the  trial  obtained  a  the  declaration.  ^^         ' 
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oir  poLi-  guid  |]ee  j  poll  or  policy  of  assurance,  to  wit,  on,  dtc.  aforesaid,  at,  d&c.  (ttnut) 

sujiAjicE.  aforesaid,  had  notice(/),  aod  then  and  there,  with  intent  to  defraud  them  the 

said  defendants,  fraudulently  and  deceitfully  obtained  and   afiectcd   the  said 

deed  poll  or  policy  of  assurance,  in  the  said  declarntion  mentioned  ;  and  this 

they  the  said  defendants  are  ready  to  verify,  vherefure,  &.c. 

Fourih,ihtt  ^^ctto  WOK,  08  anle^  906.] — Because  they  say,  ihat  in  and  by  the  printed  pro- 
ofaninfiam-  posals,  mentioned  in  and  referred  to  by  the  said  deed  pull  ur  policy,  it  wa^  ex- 
ture,  and"  pressed  and  declared,  amongst  other  ihings,  that  common  insurances  were 
thcreforcilje  buildings  Covered  with  slate,  tile,  or  lead,  and  built  on  all  .-jides  with  brick  or 
ard  ought  to  stone,  and  goods  and  merchandize  iherein  not  hazardous,  and  where  no  hHzard- 
inserted  in  ous  trades  are  carried  on,  or  hazardous  goods  deposited  ;  that  hazardous  in« 
JJj^*^UJ»j^,su ranees  were  timber  or  plaster  buildings,  and  goods  and  merchandize  therein 
the  printed   not  hazardous :  also  thatched  barns,  and  out-houses  bavins  no  chimnies,  or 

proposau. 

adjoining  to  any  building  having  a  chimnevt  containing  farmers'  stock  or  im- 
plements of  husbandry,  or  brick  or  stone  buildings,  wherein  hazardous  goods 
or  trades  were  deposited  or  carried  on,  such  as  bread  and  biscuit  bakers, 
brewers,  carpenters,  chemists,  color-men,  coopers,  inn-holders,  victuallers, 
malt-houses,  sail-makers,  ship  and  tallow  chandlers,  stable  keepers,  hemp,  flax, 
r*10ll  1  pitch,  ^tallow,  tar,  rosin,  turpentine,  hay,  straw,  and  all  manner  of  fodder,  and 
corn  unthrashed,  apothecaries'  stock,  also  cotton,  sugar,  oil,  and  spirituous 
liquors,  as  merchandizes  ;  likewise  all  shops  and  warehouses  which  have  Ger- 
man or  metal  stoves  with  pipes.  That  doubly  hazardous  insurances  were  all 
other  thatched  buildings,  and  goods  and  merchandizs  therein,  timber  or  plais- 
ter  buildings  wherein  hazirdous  goods  or  trades  are  deposited  or  carried  on  ; 
also  salt-petre,  sea  biscuit-bakers,  oil  leaiberdressers,  tallow-melters,  wax- 
chandlers,  boat  builders,  china,  glass,  or  earthen- wares.  And  that  if  insur- 
ances were  desired  for  any  larger  sum  than  were  specified  in  the  tabic  of  an- 
nual premiums,  a  special  agreement  might  be  made  for  the  same  ;  special 
agreements  might  also  be  made  for  mills  and  stock  iherein  ;  also  for  mills  or 
buildings  containing  any  kiln,  steam-engine,  stove,  or  oven,  used  in  the  pro- 
cess of  any  manufactory,  or  stock  therein  ;  or  for  other  insurances  more  haz- 
ardous than  those  described  in  the  second  and  third  heads  of  insurances  of  the 
said  printed  proposals,  as  sugar-bakers,  distillers,  varniih-rnakers,  chemists' 
laboratories,  manufactories  of  any  commodity  deemed  hazardous,  as  flax-dress- 
ers, sail-cloth  makers,  rope-makers,  and  floor-cloth  painters,  coach-makers, 
musical  instrument- makers,  umbrella-makers,  and  refiners  of  salt-petre,  sper- 
maceti, and  ore,  cotton,  flux,  and  lint-spinners,  with  all  the  operations  attending 
the  manufacturing  of  these  materials  from  the  raw  state  into  thread  for  the  wea- 
ver, or  such  like,  by  reason  of  the  nature  of  the  trade,  the  narrowness  of  the 
place,  or  other  dangerous  circumstances,  which  special  hazard  must  be  inserted 
in  the  policy  to  render  the  same  valid  and  in  force,  to  wit,  at,&c.  (rentie)  afore- 
said. And  the  said  defendants  further  say,  that  the  said  coals  of  the  said  plain- 
tiflTso  as  aforesaid  burnt,  consumed,  lost,  and  destroyed  by  Are,  at  the  time 

(/)  As  policies  on  ffoods  tgainsi  fire  are  not  like  fected,  and  this  unknown  to  the  insured, yet  the  p6- 

dhip  insurances^ /oft  or  not  lost,"  so  as  to  co^er  licj  would  be  void,  and  therefore  an  averment  of 

an  existing  loss,  it  should  seem  that  if  the  coals  were  .  notice  and  fraud  is  unnecessary,  and  not  traversi- 

•ven  latently  on  fire  at  Uie  time  tlie  policy  was  ef^  bte. 
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oTifae  making  of  the  tnid  deed-poll  or  policy  of  assurance,  and  of  the  insuring   ^^  ^"' 
thereof  as  aforesaid^  were  of  an  inflammable  nature  and  quality*  and  that  the    sckaivcs. 
insurance,  so  as  aforesaid  made  thereon,  was  more  hazardous  than  the  insur- 
ances above  in  this  plea  particularly  mentioned  and  described,  and  were  spe* 
cially  hazardous,  to  wit,  at,  &c.  aforesaid  ;  yet  the  said  defendants  further  say, 
that  such  special  hazard  was  not  inserted  in  the  said  deed-poll  or  policy  of  as- 
surance.    By  reason  whereof  the  said  deed-poll  or  policy  was  and  is  null  and 
void,  to  wit,  at,  &c. ;  and  this  they  the  said  defendants  are  ready  to  verify,   r^iAioi 
wherefore,  d&c.     And  for  a  further  plea  in  ^tbis  behalf,  as  to  the  supposed   Plea,  Uiat 
breach  of  covenant  above  assigned,  the  said  defendants  [ac/to  iion]   because  ^ronVy*** 
they  say,  that  the  said  plaintiff  did,  at  the  time  of  the  making,  eflecling,  and  ob-  2^^^'^^^' 
taining  of  the  said  deed-poll  or  policy  of  assurance,  and  so  as  aforesaid  insur*  insured  at  a 
ing  his  said  stock  of  coals  as  aforesaid,  cause  the  same  to  be  described  other-  um  than 
wise  than  as  it  then  really  was,  so  that  the  same  was  insured  at  a  lower  premium  {o^ave^^^ 
than  the  said  special  hazards  in  the  said  printed  proposals  above-mentioned,  ^*^' 
did  require,  to  wit,  at,  &e.  (venue)  aforesaid.     By  reason  whereof  the  said  deed- 
poll  or  policy  was  void  and  of  no  force,  to  wit,  at,  d&c.  {venue)  aforesaid ;  and 
this  they  the  said  defendants  are  ready  to  verify,  wherefore,  &c.      And  for  a   Pea,  that 
further  plea  in  this  behalf,  as  to  the  supposed  breach  of  covenant  above  assign-  SHcnbe?* 
ed,  the  said,  dLC.   [actio  non]  because  they  say,  that  the  said,  dec.  did,  at  the  ^^l^^^^ 
time  of  the  making,  effecting,  and  obtaining  of  the  said  deed-poll  or  policy  of  «Uy  were. 
assurance,  and  in  so  as  aforesaid  insuring  his  said  stock  of  coals  as  aforesaid, 
cause  the  same  to  be  described  otherwise  than  as  it  then  really  was,  so  that  the 
same  was  insured  at  a  lower  rate  than  was  proposed  in  the  aforesaid  table  of 
premiums,  to  wit,  at,  df^c.  {venue)  aforesaid ;  and  this  they  the  said  defendants 
are  ready  to  verify,  wherefore,  &c. 

Wilson  and  others,  ^ 

ats.  >     And  the  said  defendants,  by  their  attorney.  First  plea 

Holehouse.        Jcome  and  defend  the  wrong  and  injury,  when,  dtc.  and  jjjgoyer'o? 
aay,  that  the  said  deed-poll  or  policy  of  insurance,  in  the  said  first  count  of  the  »n^  •^^g 
said  declaration  mentioned,  and  the  said  deed-poll  or  policy  of  insurance,  in  lions  of  in- 
the  said  second  count  of  the  said  declaration  mentioned,  were  and  are  one  and   Son  ert/ac^ 
the  same  deed-poll  or  policy  of  insurance,  and  not  other  or  different ;  and  **•»• 
they  crave  oyer  of  the  said  deed-poll  or  policy  of  insurance,  and  it  is  read 
to  them,  and  they  also  crave  oyer  of  the  conditions  upon  which  the  said 
company  make  insurancot;,  which  said  conditions  are  referred  to  by  the  said 
deed-poll  or  policy  of  insurance,  and  indorsed  thereon,  and  they  are  read  to 
them  in  these  words,  that  is  to  say.  Conditions  upon  which  this  company 
make  insurances.— [Ftra/,  Persons  desirous  of  making  insurance  on  buildings 
are  to  deliver  into   the  office    the    following    particulars,  viz.  a  description 
of  the  buildings  ;  where  situated  ;    by  whom  occupied ;  of  what  materials  the 
walla  and  roof  of  each  building  intended  to  be  insured  are  composed  ;  *wbe-   [  *ioi3  ] 
ther  the  same  are  occupied  as  dwelling-houses,  or  as  warehouses,  manufactories, 
workshops,  or  how  otherwise  ;  houses,  not  duly  separated  by  party  walls,  are 
deemed  brick  and  timber;  all  manufactories  which  contain  furnaces,    kiln, 
stOfea«  ooal-kels,  ovens,  or  otherwise  use  fire  and  heat,  are  chargeable  at  addi- 
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Off  poLi-     iional  ratea. — Seconds  In  the  iosurance  of  goods,  wares,  merchandize,  Ihe  build- 

CIC8  OP 

iNsuRAifcB.  ing  or  place  in  which  the  same  are  deposited  is  to  be  described ;  it  must  also  be 
stated  whether  such  goods  be  of  the  kiad  denominated  hazardous,  and  whether 
any  manufactory  is  carried  on  in  the  premises ;  and  if  any  person  or  persona 
shall  insure  his  or  their  building  or  goods,  and  shall  cause  the  aame  to  be  de- 
scribed in  the  policy  otherwise  than  they  really  are,  so  as  Ihe  same  be  charged 
at  a  lower  premium  than  is  here  specified  as  applicable,  thereto,  or  if  any 
building  shall  contain  any  kiln,  furnace,  steam-engine,  stove,  or  oven,  used  in 
the  process  of  any  manufactory,  unless  mention  be  made  thereof  in  the  policy, 
it  shall  also  be  void  in  respect  of  such  buildings,  and  the  goods  therein. — 
Tliird^  That  no  loss  or  damage  by  fire  occasioned  by  invasion,  foreign  enemies, 
civil  commotion,  or  any  military  or  usurped  power,  will  be  assured  or  made 
good,  or  considered  as  insured,  by  this  company.-— .Fotir/A,  Persons  insuring 
property  at  this  office  must  give  notice  of  any  other  insurance  made  by  or  on 
their  behalf  in  the  same  property ;  whether  such  other  insurance  shall  be  made 
previous  or  subsequent  to  that  which  is  made  at  this  office  ;  and  such  other  in<* 
surance  is  to  be  indorsed  on  the  policies,  subscribed  on  behalf  of  this  company, 
and  entered  at  their  office,  otherwise  this  company  will  not  hold  themselves  li* 
able  to  pay  in  case  of  loss,  and  aAer  such  indorsement  is  made  this  company 
will  pay  their  rateable  proportions  of  any  loss  or  damage  by  fire  subsequently 
sustained. — Fijiht  Leaseholders,  trustees,  mortgagees,  persons  entitled  to 
houses  and  buildings  in  reversion,  may  insure  their  respective  interests  in  such 
buildings,  provided  the  nature  of  the  tenure  or  interest  therein  be  duly  speci« 
fied,  and  this  office  will  fully  reiustate  all  damages  to  buildings  insured,  or  pay 
the  amount,  not  exceeding  the  sum  named. — Sixths  Upon  the  death  of  any 
person  insured  at  this  office,  the  policy  interest  therein  may  be  continued  to 
their  executors  or  administrators  respectively,  or  be  transferred  to  the  person 
who  shall,  upon  such  death,  be  entitled  to  the  property  insured,  provided  such 
heirs,  executor,  or  administrator,  or  other  person  so  entitled,  do  procure  his  or 

[ *1014 1  ^^^  interest  therein  to  be  indorsed  on  the  policy  *at  the  office  of  the  company; 
that  persons  changing  their  dwelling-houses,  shops,  or  ware-houses,  may 
preserve  the  benefit  of  their  policies,  if  the  nature  and  circumstance  of  the 
risk  insured  be  not  altered ;  but  in  all  such  cases  the  policy  is  not  to  be  con- 
sidered as  remaining  in  force  until  the  nature  of  the  removal  or  alteration  bo 
given  at  the  office  of  this  company,  and  the  same  to  be  made  by  the  company 
upon  the  policy. — Seventh^  All  persons  named  by  this  company,  who  shall 
sustain  any  loss  or  damage  by  fire,  are  forthwith  to  give  notice  thereof  to  the 
company  at  their  principal  office  in  London,  and  as  soon  as  possible  aAerwarda 
are  to  deliver  in  as  particular  an  account  of  their  loss  or  damage,  as  the  na<- 
ture  of  the  case  will  admit  of,  and  shall  make  proof  of  the  same  by  their  oath 
or  affirmation,  and  produce  such  other  evidence  as  the  directors  of  this  compa- 
ny may  reasonably  require,  and  until  such  affidavit  and  affirmation,  and  account 
are  produced,  the  amount  of  such  loss,  or  any  part  thereof,  shall  not  be  paya- 
ble or  recoverable  ;  and  if  there  appear  any  fraud  in  the  claim  made  to  such 
loss,  false  swearing  or  affirming  in  support  thereof,  the  claimant  shall  forfeit  hia 
claim  to  payment  thereof  by  virtue  of  his  policy. — Eighth^  In  case  any  differ- 
ence or  dispute  shall  ari:«o  between  the  assured  and  the  company,  touching  the 
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amottDt  or  exteoi  of  any  loss  or  daraace,  such  difference  shall  be  submitted  to   ^o"  ^^^^' 

CZE8   OF 

the  judgment    or  'determination  of  arbitrators,  indifierently  chosen,  whose  iksubajtci:. 
award  in  writiog  shall  be  conclusive  and  binding  to  all  parties ;  and  when  any 
loss  or  damage  shall  have  been  duly  proved  and  ascertained,  the  insured  shall 
immediately  receive  satisfaction  to  the  full  amount  of  the  same,  without  any  de- 
duction or  discount  whatsoever. — JVtniA,  Septennial  insurers.    Persons  choos- 
ing to  insure  for  seven  years  will  be  charged  for  six  years  only  ;  also  for  any 
number  of  years  less  than  seven  will  be  allowed  reasonable  discount  both  upon 
the  premium  and  the  duty. — Tenths  Insurances  may  be  made  for  any  period 
less  than  twelve  months. — Eleventh^  No  receipts  are  to  be  taken  for  any  premi- 
um of  insurance  but  such  as  are  printed  and  issued  from  the  office,  witnessed 
by  ooe  of  the  clerks  or  agents  of  the  office.     All  expenses  attending  the  remo- 
val of  goods,  insured  in  this  office,  out  of  any  house  er  premises  on  fire,  or  out 
of  any  house  or  premises  adjoining  or  contiguous  to  any  building  on  fire,  will  be 
cheerfully  repaid.]    Which  being  read  and  heard,  the  said  defendants  say,  that  the 
said,  &«•  [nan  est  factum^  as  ante^  1001,]  and  of  this  they  put  themselves  upon 
*the  country,  &c.     [Second  plea  to  first  county  actio  non,] — Because  they  say,  Ijj^^^  ] 
that  the  said  plaintiff  did  not,  at  the  time  of  making  the  said  policy  of  insurance  that  pUm^ 
in  that  count  mentioned,  and  at  the  time  of  paying  the  said  sum  of,  &c.  in  that  notice  o¥^^ 
count  also  mentioned,  give  notice  to  the  said  company  at  the  said  office  of  the  i^^^ins  in- 
said  other  insurance  theretofore  made  at  the  Imperial  Fire-office,  as  in  the  said  other  office, 
second  count  is  mentioned,  according  to  the  form  and  effect  of  the  said  fourth  ^th^n^ 
condition  referred  to  by  and  indorsed  upon  the  said  deed-poll  or  policy  of  insur-  ^^^°* 
anco;  and   this,  d&c.  [verification.]     [Third  plea  to  first  county  actio  non.] — 
Because  they  say,  that  they  the  said  defendants  did  not  in  any  manner  waive,  ™f  j  Pj^^ 
relinquish,  release,  or  discharge  the  said  plaintiff  from  indorsing  the  said  insur-  ant  did  not 
ance  in  the  said  British  Fire-office,  in  the  said  deed-poll  or  policy  of  insurance,  ^o'dce.  ^ 
in  the  said  first  count  first  mentioned,  and  for  entering  the  same  at  the  said  of- 
fice, in  that  count  firat  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath 
in  that  count  alleged  ;  and  of  this  they  the  said  defendants  put  themselves  upon 
the  country,  &c.     [Fourth  plea  (o  first  county  actio  non."] — Because  they  say,  FourAplea, 
that  the  snid  utensils  and  stock  in  trade,  in  the  said  first  count  mentioned,  were  ingo^goodv, 
not  duly  described  in  the  building  and  place  where  the  same  were  deposited,  ^tduWde- 
bat  the  same  were  described  in  the  said  policy  otherwise  than  they  really  were,  *^^' 
and  so  as  to  cause  the  said  insurance  to  be  effected  at  a  lower  premium  than 
ought  to  have  been,  contrary  to  the  form  and  effect  of  the  said  condition  re* 
ferred  io  by,  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance  ;  and  this 
the  said,  &c.  is  ready  to  verify,  wherefore,  dtc.     [Fifth  plea  to  first  county  ac-  ^^  Pj^> 
tio  non,] — Because  they  say,  that  the  snid  utensils  and  stock  in  trade,  in  the  &c.  were  ' 
said  first  count  mentioned,  and  therein  supposed  to  have  been  burnt,  consumed, 
lost,  and  destroyed  by  fire,  were  not,  nor  was  any  part  thereof  burnt,  consum- 
ed, lost  or  destroyed  ^by  fire,  in  manner  and  form  as  the  said,  6lc.  hath  in  that 
count  alleged;  and  of  this,  d&c.     [Sixth  plea  to  first  county  actio  non,] — Be-  Sixth  plea, 
cause  they  say,  that  the  said,  Sic.  did  not  give  notice  of  the  loss  she  had  sus-  did  liStgive 
tained  to  the  company  at  their  said  principal  office  in  London,  and  that  the  said,  ^o^^^y  , 
&€«  did  not,  as  soon  as  possible  afierwards,  deliver  at  the  said  office  as  particular  Fov«  the 
an  account  of  her  said  loss  or  damage  as  the  nature  of  the  case  would  admit  of,  in 
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<i«  poti-    manner  and  form  as  the  said  plaintiff  hath  above  in  that  count  nllcgod ;  ncfer- 
I  ntsuBAiirB.  theless,  for  plea  in  *this  behalf,  the  said,  &c.  in  fact,  say,  that  aUhough  the  said 

r  plaintifT  did  make  oath  of  the  said  loss,  and  did  then  and  there  produce  her  booksv 

documents,  vouchers,  and  olher  evidence,  at  the  request  of  the  directors  of  the 
said  company,  then  and  there  being  a  reasonable  request  in  (hat  behalf;  yet 
the  said  plaintiff  did  not  duly,  properly,  and  reasonably,  prove  her  said  loss  and 
damage,  according  to  the  form  and  effect  of  the  snid  seventh  condition,  refened 
to  by  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance ;  and  this 
they  ihe  said,  cVc.  are  ready  to  verify,  wherefore,  &c.     [Seventh  plea  to  first 
DltfVlhat     ^^^^^9  ^^^^^  non,] — Because  they  say,  that  the  said  A.  did  not,  as  soon  as  possible 
plaiMiffdid  after  the  said  loss  and  damage  in  that  count  mentioned,  deliver  in  as  par- 
ts pottible,  ticular  an  account  of  such  loss  or  damage  as  the  nature  of  the  case  would  admit 
particular*  of,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  that  count  alleged ; 
accoant  of    nevertheless,  for   plea  in  this  behalf,  the  said,  &c.  suy,  that  in  the  claim  made 
that  there     for  the  said  loss  and  damage,  in  the  said  count  mentioned  and  set  forth,  there 
within  the    appeared  to  be  fraud  within  the  true  intent  and  meaning  of  the  said  seventh  con- 
^ncUtbD.     tuition,  referred  to  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance,  that 
is  to  say,  fraud  in  taking  the  quantity,  nature,  and  value  of  the  sugars«  utensils, 
and  other  stock  in  trade,  in  that  count  supposed  to  have  been  burnt«  consumedt 
and  destroyed  by  fire,  contrary  to  the  said  seventh  condition,  referred  to  by  and 
indorsed  on  the  said  deed-poll  or  policy  of  insuiance  ;  and  this,  d&c.  [terifica^ 
that  ptamtifl* '^^''O  [^i^gT^'^l^'^o  to  first  county  actio  non.] — Because  (hey  say,  that  the  saidt 
">^i*  &c.  in  order  to  support  her  claim  for  the  said  loss  of  damage  in  that  count  men- 

davit  of  the  tioned,  did,  on,  d&c.  before,  d&c.  magistrate,  at  the  public  office,  -*— -  in  the 

^  county  of make  a  certain  affidavit.     And  the  said,  &c.  in  fact,  further 

say,  that  in  support  of  the  said  claim  for  the  said  loss  and  damage  in  that 

count  mentioned,  there  was  false-swearing  within  the  true  intent  and  mean- 

ing  of  the  said  seventh  condition,  referred  to  by  and  indorsed  on  the  said 

deed-poll  or  policy  of  insurance,  that  is  to  say,  false- swearing  in  this,  to  wit, 

the  said,  d&c.  then  and  there  swore,  that  the  amount  annexed  to  the  said 

affidavit  contained  a  true  statement  of  the  loss  and  damage  of  her  the  said,  &c* 

whereas  the  said  amount  did  not  contain  a  true  statement  of  the  said  loss  and 

damage,  contrary  to  the  said  seventh  condition,  referred  to  by  and  indorsed  oo 

r*1017]  (he  said  deed-poll   or  policy  of  insurance;  and  *this  the  said,  dtc.  [osn^a- 

thaTplMntifl'  iion.]  [JVtn/A  plea  to  first  county  actio  non,] — Because  they  say,  that  the  said, 

uSTb^if^  &c.  af)er  the  said  loss  and  damage  by  fire,  in  that  count  mentioned,  to  wit,  on, 

rectors  to     dtc.  at,  &c.  (tenue)  was  required  by  the  directors  of  the  said  company  to  deliv- 

particuiar     cr  in  an  account  of  the  said  loss  or  damage,  specifying  in  such  account  the 

hm'but^'^    amount  of  (he  loss  and  damage  suffered  in  the  stock  in  trade  and  utensils  in  each 

reAised,       distinct  buildiuff  of  (he  said  premises  so  insured  in  the  said  policy  in  that  count 

contrary  to  or  ^  •         .r 

itventh        mentioned,  the  same  request  then  and  there  being  a  reasonable  request  ia 
)on.     1^^^  behalf,  but  the  said,  d&c.  then  and  there  neglected  and  refused  to  deliver 
in  such  account  as  aforesaid,  and  hath  not  delivered  the  same  to  the  directors 
of  the  said  company,  contrary  to  the  form  and  effect  of  the  said  seventh  condi- 
tion, referred  toby  and  indorsed  on  the  said  deed-poll  or  policy  of  insurance ;  and 
aHuwtw^*  this,  dtc     [T«iif^  plea  to  first    county  actio  non.] — Because  they  say,  that 
fc«.  was      |||0  gg||]  utensils  and  stock  in  trade,  in  the  said  deed-poll  or  policy  of  insuranoe, 
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ID  the  said  last  couot  tpenlioDed,  were  not  Iruly  described  in  the  building  and    ^^  '<»>-i« 
place  where  the  same  were  deposited,  but  the  same  were  described  in  the  said  imumxircB. 
policy  otherwise  than  ihey  really  were,  and  so  as  to  cause  the  said  insurance  to  improperiy 
be  effected  at  a  lower  premium  than  ought  to  have  been,  contrary  to  the  form  and  w^w^rtn- 
effect  of  the  said  second  condition,  referred  to  and  indorsed  on  the  said  deed-  fo^!fr»- 
poll  or  policy  of  insurance ;  and  this,  &c.   Iverificalion.]    [Tke  eleventh  plea '^^^^f^^^"^^ 
tooM  to  ike  second  eouniy  and  the  same  as  the  fifth  plea,     I'he  twelfth  plea  to  se*  secaiid  eon- 
c^nd  county  actio  non.] — Because  they  say,  that  the  said  utensils  and  stock  in  J^^.^. 
trade  in  the  said  sugar*house,  in  the  said  last  count  mentioned,  were,  before  plea  to  te- 
the  making  of  the  said  deed-poll  or  policy  of  insurance,  inured  for  a  certain  Uiatt^pre- 
large  sum  of  money,  to  wit,  the  sum  o{£ —  in  a  certain  office  called  the  British  J^JJJl^'*'' 
Fire-office,  being  another  office  than  that  mentioned  in  the  said  deed-poll  or  po-  anoUior  of- 
licy  of  insurance,  to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid ;  notice  duly 
and  that  the  said,  &.c.  did  not  give  notice  of  such  insurance  to  the  said  com-  ^^Sma**^ 
pany  at  their  said  office,  neither  did  she  cause  the  same  to  be  indorsed  upon  the  ^^' 
said  deed-poll  or  policy  of  insurance,  but  on  the  contrary  thereof  altogether  ne- 
glected so  to  do,  to  wit,,  at,  dtc.  (venue)  aforesaid,  contrary  to  the  form  and 
efiecl  of  the  fourth  condition,  referred  to  by  and  indorsed  upon  the  said  decd- 
poil  or  policy  of  insurai^ce  ;  and  this,  d&c. —  [  There  were  other  pleas  to  the  3e- 
cond  county  similar  to  the  above  pleas  to  the  first  count.] 

on  LKAtfiJ 

Ilf 

*And  the  said  defendant  by  E.  F.  his  attorney,  comes  and  defends  the  wrong  osiuEnAL. 
and  injury,  when,  &c.  and  saith  that  the  said  plaintiffought  not  to  have  or  maintain  ^|^^  ^^  ^l 
his  aforesaid  action  thereof  against  him,  to  recover  any  more  or  greater  dama*  ^'^*^^  ^<^' 

font.  A  ton— 

ges  than  the  said  sum  of  [<^d]  because  he  saith  that  he  the  said  defendant  was  dor  on  the 

present  at  the  said  demised  dwelling-house  and  premises,  on  the  said day  8un.set(iii7. 

of A.  D» being  the  day  on  which  the  said  sum  of  [<£5]  became  due 

and  payable,  as  aforesaid,  for  a  reasonable  and  long  space  of  time,  to  wit,  for 
the  space  of  three  hours  next  before  the  setting  of  the  sun  in  the  same  day,  be- 
ing a  convenient  and  sufficient  time  before  the  setting  of  the  sun  on  that  day 
for  the  counting  of  the  money  with  which  the  said  defendant  wished  and  intend- 
ed to  pay  the  rent  aforesaid ;  and  also  at  and  for  a  reasonablo  and  long  time 
after  the  setting  of  the  sun  in  the  same  day,  and  d^iring  all  the  time  aforesaid, 
was  there  ready  to  pay,  and  offered  to  pay  the  said  [^5]  to  the  said  plaintiff, 
but  that  neither  he  the  said  plaintiff  nor  any  other  person  on  his  behalf,  during 
the  said  time,  or  any  part  thereof,  was  there  ready  to  receive  the  same  ;  and 
the  said  defendant  further  saith,  that  he  the  said  defendant  hath  always  since 
that  day,  at,  6lc.  (venue)  aforesaid,  been  and  still  is  ready  to  pay  the  same  to 
the  said  plaintiff,  and  the  said  defendant  now  brings  the  said  sum  of  [£6]  here 
into  court  ready  to  be  paid  to  the  said  plaintiff  if  he  will  accept  the  same.  And 
this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if 
the  said  plaintiff  ought  to  have  or  maintain  his  said  action  thereof  against  him, 
to  recover  any  more  or  greater  damages  than  the  said  sum  of  [£^]  it^  this 
behalf,  &c. 

(91)  See  the  form,  Plead.  A.  54!.— 2  Rich.  C.  Ab.  670:  Condiiion,P.4.— See  obiervatioiw,ante, 

P.  4l— And  as  to  the  law,  see  4  Taunt.  M9.—  992,  as  lo  pleading  riin  en  orrere  and  accord  and 

B  ac.  Abr.  Tender,  H.  1.    The  tender  of  ront  must  satisfaction,  see  antr,  vol.  i.  Index,  ■  L»m9eP 
b  e  on  the  land  unless  otherwise  stipulated,  1  Bac. 

Vol.  III.  16 
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Off  LBAiKs       [Actio  nouj  M  a»i/«,  906«]— -Because  he  saitb,  Ibot  the  said  E.  F.  decenaedf 
•EvvRAL.   at  the  time  of  the  making  of  the  said  iDdeoture,  *was  seised  onlj  in  his  de- 
Plea  that      mesoe*  as  of  freehold,  for  the  term  of  his  natural  life,  #f  and  in  the  said  de« 
seised  for      mised  premises,  with  the  appurtenances,  and  continued  so  seised  thereof,  until 
i^&!e(n)?^^  and  at  the  time  of  his  death,  and  that  after  the  making  of  the  said  indenture, 
and  before  the  expiration  of  the  said  term,  to  wit,  on,  d&c*  at,  d&c.  (venue)  afore- 
said, the  said  £•  F.  died  ;  whereupon  the  said  indenture,  and  the  term  thereby 
created  wholly  ceased  and  determined ;  without  this,  that  at  the  time  of  the 
making  of  the  said  indenture,  the  reversion  of  and  in  the  said  demised  pre- 
misest  with  the  appurtenances,  belonged  to  the  said  F.  and  bis  heirs,  in  manner 
and  form  as  the  said  plaintiff  hath  above  in  his  said  declaration  in  that  behalf 
alleged.     And  this,  dec. — [Cimclude  mth  a  verijicalion^  as  an/e,  907,  sixth 
/orm.] 

Plea  by  as-  [Jictio  »on,  a*  ante^  906,  first  farm>] — Because  he  saitb,  that  all  the  estate, 
versing  the  right,  title,  interest,  and  term  of  years  then  to  come  and  unexpired,  property, 
tThiinJo)?  claim,  and  demand  whatsoever  of  the  said  E.  F.  of  and  in  the  said  premidfes, 
with  the  appurtenances,  by  assignnieot  thereof  duly  made,  did  not  come  to  and 
vest  in  the  said  defendant  in  manner  and  form  as  the  said  plaintiff  bath  in  his 
said  declaration  in  that  behalf  alleged.  And  of  this  he  the  said  defendant  puts 
himself  upon  the  country,  &c. 

PremisMi  [Jletio  tion,  OS  ante^  906,  first  form.] — Because  he  saith,  that  [hare  deny  the 

repurfp).  breocht  in  (he  words  assigned  in  the  declaraUan^  which  may  perhaps  be  thus :] 
the  said  messuage  and  tenement,  farm-house,  and  out-houses,  thereunto  be- 
longing, were  not,  nor  are,  nor  was,  nor  is  any  part  thereof  ruinous,  prostrate, 
fallen  down,  or  out  of  repair,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him  the  said  defendant,  and  of  this  he  the  said  de- 
fendant puts  himself  upon  the  country,  d&c. 

rSio^"  [•flclio  mm,  as  ante,  906.] — Because  he  saitb,  that,  &c.  [here  set  out  the 
IC  s.  76.  to  defendanPs  being  a  /ttider,  the  petitioning  creditor's  debt^  tlu  act  of  bankruptcy^ 
tiMb^e-  ^  commission  issued^  and  the  defendanVs  being  found  a  bankrvpty  as  ante^  913, 
wDLlS'  ""*^  ^^*  ^"''  ^'  "**  commencement  of  the  averment ,  as  to  notice  in  the  Gazette] 
that  the*  as-  and  the  said  defendant  further  saitii,  that  afterwardd,  and  before  the  exhibiting 

(n)  See  2  Wils.  14S;  in  which,  to  covenant  by    as  to  one  undivided  share,  per  JLiuledale,  J. 5  B. 

an  heir,  a  similar  plea  was  held  sufficient  on  dc-  &  C.  484.    See  a  plea  by  a  lessee  of  a  surrender, 

murrer.and  see  the  form,  8  T.R.  488.-1  New  5Tauni.27.   In  an  action  by  a  reversioner  acainst 

Rep.  loO.    A  lessee  or  assignee  cannot  plead  nii  assignees  of  a  bankrupt  for  several  breadies  olcov- 

ktumt  or  a  general  traverse  of  the  lessor's  estate,  enant  in  a  lease,  the  Court  of  Common  Pleas  re- 

or  that  he  had  only  an  §quitable  interest,  but  be  fused  to  allow  the  dcfondanis  to  plead  non  mtfae- 

may  show  that  the  lessor  was  entitled  to  a  different  (ttm,  and  also  that  the  premises  did  not  come  to 

esUte,  see  2  Stra.  817.— 8  T.  R.  487.--1  New  them  by  assignment,  2  M.  &  P.  19. 

Rep.  160.— 2  Saund.  207 b.  418,  note  I.— Chil.jun.  (  p)  See  form.  Plead.  A.  316.— Morg.  489.    The 

on  ContracU. — ^Ante,  vol.  i.  Index,  '* LeoMe*  as  plea  to  the  breach  of  covenant  for  not  repaif ing 

to  what  plea  of  this  nature  defendant  may  plead,  should  be  conformable  to  the  breach,  and  may  be 

see  4  Moore,  908.— 2  Bing.  54, 10^  and  cases  there  eitlier  that  the  defendant  did  repair,  &c.  f&  the 

collected.  words  of  tlic  covenant,  or  that  the  premises  were 

(o)  The  words  of  the  traverse  of  the  assign-  not  out  of  repair,  as  above,  in  the  ne&aiive  of  the 
ment  are  to  be  in  the  negative  of  that  part  of  the  breadi,  usually  assigned  in  the  declaration.  It 
declaration.  As  to  when  this  plea  cannot  be  plead-  seems  preferable  to  plead  that  defendant  did  re- 
ed to  an  acUon  of  eoeenmd,  4  TaunL  642.  If  the  pair,  and  that  the  premises  were  not  dilapidated, 
defendant  be  assiniee  of  |»ar<  only,  he  should  plead  negativing  the  breach,  as  assigned  in  the  declara- 
in  abatement,  6  B.  &  C.  479,  or  plead  in  bar  only  tion. 
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of  the  bill  of  the  said  plaintiff,  to  wit,  on,  &c.  the  said  defendant  remaining   oNUAtBt 
and  continuing  a  bankrupt,  the  said  A.  B.  and  C,  three  of  the  commiasion-    cs muAL. 
era   named  in  the  said  comroiaaion,  bf  certain  indentures  then  and  there  ucneas  of 
nmde  between  the  said  A.  B.  and  C.  of  the  one  part,  and  C.  D.  and  £•  F.  (bviknipt| 
of  the  other  part,  then  and  there  being  creditors  of  the  said  defendant,  and  ^U^j^S?^. 
sealed  with  the  seals  of  the  said  A.  B.  and  C,  bargained,  'sold,  assigned,  and 
transferred,  unto  the  said  C.  D.  and  £.  F.  [set  <mt  the  word$  of  tke  oMtgniiMnl] 
upon  trust,  nevertheless,  to  and  for  the  use  and  benefit  of  the  said  C.  D.  and 
£.  F*  and  all  other  creditors  of  the  said  defendant  who  then  had  demanded,  or 
wiao  aAerwards  should  in  due  time  come  in  and  demand  jf-^  and  relief,  bj 
virtue  of  the  said  comnuasion,  and  should  contribute  towards  the  expense  of 
the  same,  according  to  the  limitation  of  the  aforesaid  statute  ;  and  the  said 
defendant  further  saith,  that  afterwards,  d&c.  [here  eiaie  ike  TUitice  in  the  Oa* 
zeiie,  dtfettdanfs  twrender  and  esomtna/ton,  defendanl'^e  eanfomnUyt  a$  onfe, 
915,]  and  the  said  defendant  further  saith,  that  before  any  part  of  the  said  rent 
in  the  said  declaration  mentioned,  became  due  and  in  arrear,  and  also  before  the 
couMDitting  of  the  said  aupposed  breaches  of  covenant  in  the  said  declaration 
*aasigned,to  wit,  on,  d&c*  at,  &c.  (vemu)  the  said  C.  I>.  and  £.  F.  so  being  [«1020  1 
assignees  ef  the  estate  and  effecta  of  the  said  defendant,  as  such  bankrupt  aa 
albiesaid,  accepted  the  said  lease  so  granted  by  the  said  plaintiff  to  the  said 
defendant,  and  the  benefit  therefrom,  as  part  of  the  said  bankrupt's  estate  and 
eflects,  according  to  the  form  of  the  atatute  in  such  case  made  and  provided  ; 
and  the  said  defendant  then  and  there,  and  before  the  committing  of  either  of 
the  said  breaches  of  covenant  in  the  said  declaration  mentioned,  became  and 
was  wholly  discharged  from  liability  to  be  in  any  manner  sued  in  respect  or  by 
reason  of  any  subsequent  non-observance  or  non-performance  of  the  condition, 
coveoaots,  or  agreements,  in  the  aaid  lease  contained.     And  this,  d&c. — [Coii- 
elude  wiih  a  verijieaiianf  as  anie.] 

See  ihe  plea  to  debt  on  Uatte^  Ac.  on/e,  992  to  994,  which  tnay  readily  be      other 
adapted  to  Ihe  action  of  covenant^  and  see  the  great  variety  of  pleas  in  covenant  coyer  int. 
on  different  deeds^  indexed  in  5  Wentw.  Index,  cxxvii  to  cxliv.  and  Com.  Dig. 
Pleader,  vol.  ii.  4  to  18.     Pleas  in  coveneaU  so  much  dspetid  on  the  particular 
fads  of  each  case^  that  it  tvomld  not  be  practicable^  in  a  concise  collection  of 
Precedents  of  this  naiurSf  to  give  forms  in  every  case. 

CD..  [*1021] 

ats.  \  *And  the  said  defendant  by  £•  F.  his  attorney,  comes  aqd  de-  Tmdor'u 
A.  B.  )  fends  the  wrong  and  injury,  when,  &c.  and  as  to  the  said  supposed  ^  P"*<**)- 
breach  of  covenant  first  above  assigned,  so  far  as  the  same  relates  to  ^8,  {the 
sum  tendered^)  parcel  of  the  said  sum  of  <£60,  in  the  said  declaration  mentioned, 
saith,  that  the  said  A.  B.  ought  not  to  have  or  maintuin  his  aforesaid  action 
thereof  against  him,  to  recover  any  more  or  greater  damages  than  the  said  sum 
of  ^,  on  occasion  .of  the  said  supposed  breach  of  covenant  in  this  behalf,  be- 
ta) As  to  this  defence,  see  Uie  statute  and  200,  S.C — 5  Mod.  18.— 1  Lord  Raym.  666.--12 
cas2j  collected,  Archbold's  Bank  Laws,  12S.  Mod.  S76.-Anlc,  vol.  i.  Index.  •  Tend^ ;'  bot 

(r)  A  tender  may  be  pleaded  in  covenant  for    see  Gilb.  C.  P.  63.— Gilb.  Debt,  4S4, 44S,  t €iiiW< 
the  payment  of  noney,  7  Taunt.  486.— 1  Moore,    centra. 
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TEHOKB.  causo  he  saith,  that,  after  the  time  when  the  said  sum  of  ^8,  parceU  &c.  be- 
came due  and  payable  from  the  said  defendant,  and  before  the  exhibiting  of  the 
bill  of  the  said  plaintiff' against  the  said«defendant  in  this  behalf,  [or,  if  in  C.  P. 

or,  by  origirud^  "  before  the  commencement  of  this  suit,"]  to  wit,  on  the 

day  of A.  D. at,  d&c.  (venue)  aforesaid,  he  the  said  defendant  was 

ready  and  willing,  and  then  and  there  tendered  and  offered  to  pay  to  the  said 
plaintiff  the  said  sum  of  j€8,  parcel,  dLC.  to  receive  which  of  the  said  defendant 
he  the  said  plaintiff  then  and  there  wholly  refused  ;  and  the  said  defendant  fur- 
ther saitfa,  that  he  the  said  defendant  hnth  always,  from  the  time  when  the  said 
sum  of  J^S  became  due  and  payable,  hitherto,  at,  &c.  {venue)  aforesaid,  been  rea- 
dy to  pay,  and  still  is  there  ready  to  pay  to  the  said  plaintiff  the  said  sum  of  <£8, 
parcel,  d&c.  and  he  now  brings  the  same  here  into  court,  ready  to  be  paid  to  the 
said  plaintiff,  if  he  will  accept  the  same.  And  this  he  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have 
or  maintain  his  aforesaid  action  thereof  against  him  to  recover  any  more  or 
greater  damages  than  the  said  sum  of  «£8,  on  occasion  of  the  said  supposed 
breach  of  covenant  first  above  assigned  in  this  behalf,  &c«<>-*[<Se<-ojft  as  to  ike 
reMue  of  ike  money  breach^  as  next  form.'] 

•ET-orr.  ^Dii  |)je  said  defendant,  as  to  the  said  supposed  breach  of  covenant  first 
above  assigned,  [this  must  be  according  to  ihefact^  a  tet'off  can  only  be  pUaded 
to  a  breach  of  covenant  to  pay  money^]  says,  [actio  non^  as  ante^  906y  first  form,] 
[  *1022 1  — Because  he  saith,  that  the  said  plaintiff,  before  and  at  the  *time  of  the  com- 
mencement of  this  suit,  was  and  still  is  indebted  to  the  said  defendant  in  a  laige 
sum  of  money,  to  wit,  the  sum  of  £ —  for,  &c.  [here  state  the  stibject-matter  of 
the  set-off,  as  informs^  an/e,  934  to  939],  to  wit,  at,  &c.  {venue)  aforesaid,  which 
said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  to  the  said  defend- 
ant exceeds  the  damages  sustained  by  the  said  plaintiff  on  occajsion  of  the  said 
supposed  breach  of  covenant  first  above  assigned  as  to  the  said  sum  of  £ — 
and  out  of  which  said  sum  of  money  so  due  and  owing  from  the  said  plaintiff  to 
the  said  defendant,  as  aforesaid,  he  the  said  defendant  is  ready  and  willing, 
and  hereby  offers  to  set  off  and  allow  to  the  said  plaintiff  so  much  as  will  be 
sufficient  to  satisfy  the  damages  by  him  sustained  on  occasion  of  the  said  sup- 
posed breach  of  covenant  first  above  assigned,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  dtc.  And  this,  &.c,^^[Conclude  with 
a  verification,  at  ante,  907,  sixth  fonn.] 


[     *1023    ] 


*IN  DETINUE. 


In  the  King't  Beneh  (or,  "  C.  P."  or, "  Exchequer.") 

CD.)  Term, -ma.  4.      G^-^t 

at8»  \  And  the  said  defendant  by  E.  F.  his  attoroej,  comes  and  defends  <•>>«<(«)• 
A.  B.  j  the  wrong  and  injury,  when,  &c.  and  saith  that  he  doth  not  detain  the 
said  [goods  and  chattels]  in  the  said  declaration  specified,  or  any  or  either  of 
them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above 
thereof  complained  against  him,  and  of  this  he  the  said  defendant  puts  himself 
upon  the  country,  &c. 

[Firsipha^  non  detitut.] — And  for  a  further  plea  in  this  behalf,  the  said,  &c.  ^^^^^  ^^^^ 

,  '  i_i_.ier.-i-r*  .  "**  perSOIl 

by  leave,  &c.  say,  that  the  said,  d&c.  [acito  non] — Because  they  say,  that  the  under  whom 
said,  &c.  (the  bankrupt)  was  not  lawfully  possessed  of  the  said  indenture,  in  the  cialnrafwas 
said  declaration  mentioned,  or  either  of  them,  in  manner  and  form  as  the  said  '^^  i»^u"y 

posseMedof 

plaintiff  hath  above,  in  his  said  declaration  in  that  behalf  alleged,  and  of  this  they  the  inden- 
the  said  defendants  also  put  themselves  upon  the  country,  6lc,  And  for  a  further  p^^^  '^^^ 
plea  in  this  behalf,  as  to  the  detaining  the  said  indenture  of  lease  in  the  said  decia-  ^«  "><<«"- 

^^  lilies  WTSJI  AT^ 

ration  first  mentioned,  the  said  defendants,  by  like  leave  of  the  court,  &c.  [actio  ecuted  in 
non]* — Because  they  say,  that  the  said  last-mentioned  indenture,  heretofore,  to  Ihi^pe'rron, 
wit,  on  the  said,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  was,  by  and  with  the  ;^"^  ^f "  ^^' 

^  '  '  hvered  lo 

privity  and  consent  of  the  said,  &c.  made  and  executed  to  him  the  said,  dltc.  in  her  to  dis- 
trust for,  and  to  and  for  the  use  and  benefit  of  one,  &c.  since  deceased,  in  her  Hhrmight 
lifiB^tkne,  and  that  the  said,  &c.  did  accordingly,  after  the  execution  of  such  in-  ^^^^i^ 
dentare,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (reniie)  aforesaid,  deliver  the  said  >twud%ii- 
laat-menttoned  indenture  to  the  said,  &c.  to  be  by  her  had  and  held,  and  used  valuable 
and  disposed  of,  to  and  for  her  own  use  and  benefit,  and  in  such  a  way  and  ^^^!^^'^' 
manner  as  she  should  think  proper ;  and  the  said,  &^c.  further  say,  that  the  said 
last-mentioned  indenture  remaining  and  continuing  in  the  custody  *and  pos-  r  *io24  1 
session  of  the  said,  &.c.  for  the  purpose  aforesaid,  she  the  said,  d&c.  afterwards, 
and  before  fiie  commencement  of  this  suit,  to  wit,  on,  dtc.  at,  &c.  (venfce)  afore- 
said, delivered  the  said  last-mentioned  indenture  to  and  deposited  and  lodged  * 
the  same  with  them  the  said  defendants,  to  be  by  them  kept  as  a  pledge  and  se- 
curity, for  and  until  the  payment  of  all  such  sum  or  sums  of  money  as  were  then 
due,  or  might  thereafter  become  due,  to  them  the  said  defendants,  for  the  goods 
by  them  furnished  and  supplied  to  the  said  £.  N. ;  and  the  said  defendant:^ 
further  say,  that  certain  sums  of  money,  amounting  in  the  whole  to  a  large 
sura  of  money,  to  wit,  the  sum  of  £ —  remain  and  still  are  wholly  due  and  un- 
paid to  them  the  said  defendants,  for  goods  by  them  furnished  and  supplied  to 
the  said  E.  N.,  to  wit,  at  Westminster  aforesaid,  &c.  and  a  great  part  oj  which 
said  good*  were  ao  furnished  and  supplied  bytliem  the  saidy  ^c.  after  the  deliv' 

(a)  See  the  forms  of  diirercnt  picas  in  detinue,  7    dcx,  -'  Vctinue.''  and  Com.  Dig.  Pleader,  2  X.  '^i 
Wentw.  687, 647  to  WH  ]  and  see  ante,  vol.  i.  In-    Hic. 


1024  PLEAS    IN    BAR. 


DETINUE. 


r.«.Tr     ^^'V  ^/'^  '^  last^meniianed  indenture  <o  ihem  a$  aforetaid^  and  upon  thefaiik 
and  securUy  thereof;  wherefore  the  said,  d&c.  detaia  the  said  last-mentioned  in- 
denture, as  they  lawfully  may  for  the  cause  aforesaid,  and  this  they  the  8aid,d&c. 
Pie«,  that     QfQ  ready,  d&c.     And  for  a  further  plea  in  this  behalf,  as  to  detaining  the  said 
assigned  the  indenture  of  lease  in  the  said  declaration  first  mentioned,  the  said,  &c.  by 
anoihlTpe!^  like  leave,  dtc.  according,  d&c.  say  [actio  mnu]     Because  ihey  say,  that  after 
'u^^d^it    ^^^  making  of  the  said  last-mentioned  indenture,  to  wit,  on  the,  &c.  afore- 
with  dden-  said,  at,  dtc.  (venue)  aforesaid,  the  said,  &c«  for  a  certain  good  and  val- 
uable consideration  in  dae  form  of  law  delivered^  aengned  and  tran$ferredf  ami 
set  over  the  said  last-mentioned  indenture,  and  all  his  the  said,  d&c.  right 
and  interest  therein  to  the  said  £•  N.  and  then  and  there  delivered  the  said 
last-mentioned  indenture  to  the  said  E.  N. ;  and  the  said  defendants  further 
say,  that  the  said  £•  N.  in  her  life-time  afterwards,  and  liefore  the  com- 
mencement of  this  suit,  to  wit,  on,  d&c.  aforesaid,  &c.  at,  &c*  (venue)  afore- 
said, delivered  the  said  last-mentioned    indenture   to,    and   deposited    and 
lodged  the  same  with  them  the  said  defendants,  to  be  by  them  kept  as  a  pledge 
and  security  for  and  until  the  payment  of  all  such  sum  and  sums  of  money  as 
were  then  due,  or  might  thereafter  become  due,  to  them  the  said,  &c.  for  goods 
P|«^_^t     by  them  furnished  and  supplied  to  the  said  £.  N.  and  this,  d&c.     And  the 


delivered  said  defendants  further  say,  dtc  [aame  a$  la$t  plea  to  ike  end,  leaving  oui  iht 
tura  to  a^  ^^^^  ^  tto/tc<],  and  for  a  further  plea  as  to  the  detaining  of  the  said  inden- 
tobeSnwMK  ^"^  *^^  ^®  ^'^  declaration  first  mentioned,  the  said  defendants,  by  like  leave, 
edof  by  her  d&c.  say  [octio  non,"] — ^Because  they  say,  that  after  the  making  of  the  said  last- 
should  think  mentioned  indenture,  to  wit,  on,  &c.  at,  d&c.  {venue)  aforesaid,  the  said  plaintiff, 
Sle^?e£ed  ^^'  ^  Certain  good  and  valuable  consideration,  delivered  the  said  last-mentioned 
it  with  do-    indenture  to  the  said  £.  N*  to  be  by  her  had  and  held,  and  used  and  disposed 

fendaots*  j^ 

r  *1026 1  ^^»  ^^  ^^^  ^^  ^'^^  ^^^  ^^®  ^^  benefit,  and  in  such  way  and  manner  as  she 
should  think  proper ;  and  the  said  defendants  further  say,  that  the  said  last-men- 
tioned indenture  remaining  and  continuing  in  the  custody  and  possession  of  the 
said  £•  N.  for  the  purpose  last  aforesaid,  the  said  £.  N.  afterwards,  and  be- 
fore the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid, 
delivered  the  last-mentioned  indenture  to,  and  deposited  and  lodged  [some  m 
the  plea^  ante,  1024, /rom  the  aeieriekf  to  the  end.] 

Pl««i*t^^.g  [Same  plea  Hke  the  former^  except  putUng  the  name  G.  JVl  in$tead  of  E.  JV.] 
▼eries  of  the  — ^And  for  a  further  plea,  &c.  as  to  the  detaining  the  said  indenture  of  lease,  in 
d^oru^t,  ^^  '^^  declaration  first  mentioned  by  the  said  defendants,  by  like  leave,  d^c. 
^!S^^f^  lactio  non] — Because  they  say,  that  the  said  last-mentioned  indenture,  hereto- 
anti  waa  fore,  to  wit,  on,  d&c.  at,  &c.  (venue)  aforesaid,  was,  by  and  with  the  privity  and 
tnuue^and  Consent  of  the  said  plaintiff,  made  and  executed  to  hilh  the  said  pUintiff,  in  trust 
^^.!"Jl!i!*     ^or,  and  to  and  for  the  u^e  and  benefit  of  one  £.  N.  in  her  life-time,  and  that  the 

own  ngiit, 

and  ^<|^ih-  gaid  plaintiff  did  accordingly,  after  the  execution  of  such  indenture,  to  wit,  on, 
ant  a*  his  &c.  aforesaid,  at,  dcKr.  (venue)  aforesaid,  deliver  the  said  last-mentioned  inden- 
^M  detent  ture  to  the  said  E.  N.  to  be  by  her  had  and  held,  and  used  and  disposed  of,  in 
tion  of  the  Q^^^i  way  and  manner  as  she  should  think  proper  ;  and  the  said  defendants  ftir- 
thcr  say,  that  (ho  said  last-mentioned  indenture  rcmaiuing  and  continuing  in 
the  custody  uud  possession  of  the  said  £•  N.  for  the  purpose  last  aforesaidi 
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Bhe  the  satd  £.  N.  afterwards,  to  wit.  on,  d&c.  aforesaidf  nt,  dc^c.  (venue)  afore*         ^^ 
aaidt  delivered  the  said  last-mentioned  indenttire  to  the  said  6.  N.  to  be  by  him 
had  and  held,  and  used  and  disposed  of,  to  and  for  his  own  use  and  benefit,  and 
in  such  way  and  manner  as  he  should  think  proper ;  and  the  said  defendants 
further  say,  that  the  said  ]ast-mentioned  indenture  remaining  and  continuing  in 
the  custody  and  possession  of  the  said  6.  N.  for  the  purpose  last  aforesaid,  and 
the  said  6.  N.  being  indebted  as  is  hereinafter  mentioned,  he  the  said  G.  N.  af- 
terwards, and  before  *the  commencement  of  this  suit,  to  wit,  on  the,  d&c.  at,  [*1026  ] 
&c*  aforesaid,  for  a  certain  good  and  valuable  consideration  in  due  form  of 
law  assigned,  transferred,  and  set  over  (amongst  other  things)  the  said  Jast- 
meetioDed  indenture,  and  all  his  the  said  G.  N.'s  right  and  interest  therein,  to 
one  J.  6.  and  (he  said,  &c.  in  trust  (amongst  other  purposes)  to  sell  and  dis- 
pose of  the  said  last-mentioned  indenture,  and  to  pay  and  apply  the  produce 
thereof  unto  and  amongst  certain  other  creditors  of  the  said  G.   N.  whose 
names  and  seals  were  otid  are  respeetivehf  s^scnbed  and  set  to  a  certain  indsntmref 
bearmg  date  the  daf  and  year  last  aforesaid^  and  nwde  between  the  said  O.  JV*.  of 
the  first  parif  the  soid,  ^c.  and  the  said,  ^c*  as  creditors  of  the  said  E.  JV*.  de- 
ceasedf  the  late  wife  of  the  said  G.  JV*.  or  of  the  said  G.  JV.  in  respect  of  debts 
contracted  by  his  said  late  wife,  as  mentioned  in  the  said  last^'mentioned  uuienture 
of  the  second  part,  and  the  several  other  persons  whose  nanus  and  seals  were 
thereto  subscribed  and  set,  also  creditors  of  the  said  E,  JV.  or  G.  JV.  of  the  third 
part,  in  satisfaction  and  discharge  of  their  said  several  debts,  and  then  and 
there  delivered  the  said  indenture,  in  the  introductory  part  of  this  plea  mention- 
ed, to  the  said  J.  J.  and  the  said  W.  as  such  trustees  as  aforesaid ;  and  that  the 
said  J.  J.  and  W.  then  and  there  had  and  received  the  said  last-mentioned  in- 
denture accordingly,  and  then  and  there  accepted  and  took  upon  them  the  ex- 
ecution of  the  trusts  upon  which  the  same  was  so  assigned  as  aforesaid  ;  and 
the  said  defendants  further  say,  that  the  said  last-mentioned  indenture  hath  not 
been  as  yet  sold  or  disposed  of  by  them,  the  said  J.  J.  and  W.  or  either  of  them, 
for  tho  payment  whereof  the  same  was  assigned  as  aforesaid,  nor  have  the  said 
defendants  been  as  yet  paid  or  satisfied,  but  the  same  are  still  wholly  due  and 
owing  (to  wit),  at  Westminster  aforesaid,  in  the  county  aforesaid  ;  wherefore 
the  said  W.  as  one  of  such  trustees  as  aforesaid,  in  his  own  right,  and  the  said 
X  JIf.  as  his  servant,  and  by  his  command  detains  the  said  last-mentioned  in- 
denture as  they  law/ully  may  for  the  cause  aforesaid  ;  and  this,  &c. 

[Plea  by  JV,  only,  same  as  the  former,  leaving  out  the  words  in  ilaUes*'\ — And  Plea,  by  one 
for  a  further  plea  in  this  behalf,  as  to  the  detaining  the  said  indenture  of  lease  ut^^^' 
in  the  said  declaration  first  mentioned,  the  said  W.  and  J.  M.  by  like,  &c.  say,  J;^}!!!^^ 
[actio  ttofu]— Because  the/ say,  that  after  the  making  of  the  said  last-mentioned  indenture  to 
indenture,  to  wit,  on  the  said,  &c.  ^aforesaid,  at,  dec.  (venue)  aforesaid,  the  ^n,  whoM^ 
said  phimliff,  for  a  certain  good  and  valuable  consideration,  delivered  the  said  ^^"^i^^^ 
bst-mentioned  indenture  to  the  said  6.  N.  to  be  by  him  held  and  used,  and  p^^^'  , 
disposed  of  to  and  for  his  own  use  and  benefit,  in  such  way  and  manner  as  he  <-  -I 

should  think  proper ;  and  the  said  W.  and  J.  M.  ftirther  say,  that  the  said  last- 
mentioned  indenture,  remaining  and  continuing  in  the  custody  and  possession 
of  the  aaid  6.  N.  for  the  purpose  last  aforesaid,  he  the  said  G.  N.  afterwards, 
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'^        and  before  the  commencement  of  this  suit,  to  wit,  on  the  said,  &C  at,  &.c.  (re- 

DFTINl'B 

nue)  aforesaid,  for  a  certain  good  and  valuable  consideration,  in  due  form  of 
law  assigned,  transferred,  and  set  over  (amongst  other  things)  the  said  last-meu- 
tioned  indenture,  and  all  his  the  said  G.  N.'s  right  and  interest  therein,  to  one 
J.  J.  and  the  said  W.,  and  then  and  there,  delivered  the  said  last-mentioned  in- 
denture to  the  said  J.  J.  and  W. ;  wherefore  the  said  W.  in  his  own  right,  and 
the  said  J.  M.  as  his  servant  and  by  his  command,  detain  the  said  Ust-mention- 
ed  indenture,  as  they  lawfully  may,  for  the  cause  last  aforesaid  ;  and  this,  &c. 
[^nthplea  ^  fV.  oniy,  tn  other  retptcU  9am€  aa  the  former,'} 

acUon  of  de-  [Firat  pUo^  ttoft  detitiet ;  second  plea^  actio  non.  ]  — Because  he  says«  that  here- 
•Isne^thfti  ^^^^"^^  ^^  before  the  said  £•  F.  became  bankrupt,  to  wit,  on,  &c.  at,  &c«  (ee- 
d«eds  in  de-  nue)  a  Certain  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  lawful,  d&c.  was 
mentioned  then  and  there  due  and  owing  from  the  said  £.  F.  to  the  said  defendant  and  the 
sitod  by**^^  ^^^^  ^^^  ^  money  so  being  due  and  owing,  it  was  then  and  there  agreed,  by 
bankrupt  in  and  between  the  said  £.  F.  and  the  said  defendant,  that  in  consideration  thereof* 

defendants 

hands,  as  and  of  the  forbearance  of  the  said  sum  of  money  as  hereinafter  mentioned, 
a^ebt^O-^^  ^^^  ^^^  ^*  ^*  ^^^^^  deposit  with  the  said  defendant  the  said  deeds  and  securi- 
ties in  the  said  first  count  mentioned,  as  a  security  for  the  re-payment  of  the 
said  sum  of  £ —  by  the  said  £•  F.  to  the  said  defendant,  and  that  the  said  de- 
fendant should  hold  and  detain  the  said  deeds  and  securities  till  the  said  sum  of 
£ —  should  be  so  repaid  ;  and  the  said  defendant  further  saith,  that  afterwards, 
to  wit,  on,  &c.  last  aforesaid,  at,  dec.  {venue)  aforesaid,  the  said  £•  F.  in  pur- 
suance of  such  agreement,  did  deposit  with  the  said  defendant  the  said  deeds 
and  securities  for  the  purpose  aforesaid ;  and  the  said  defendant  further  saith, 
that  the  said  sum  of  jf —  hath  not,  at  any  time,  been  repaid  to  the  said  defendant, 
[  *1028  ]  *but  the  same  hath  from  thenceforth  hitherto  been  forborne  by  the  said  defend* 
ant,  and  the  same  is  still  wholly  due,  in  arrear,  and  unpaid  to  him  the  said 
defendant,  to  wit,  at,  &c.  {venue)  aforesaid,  for  which  reason  he  the  said  defend- 
ant hath  from  theuce  hitherto  detained,  and  still  detains,  the  said  deeds  and  se- 
curities, as  he  lawfully  may  for  the  cause  aforevaid,  and  this  he  the  said  defend- 
ant is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said  plaintiff,  as- 
signee as  aforesaid,  ought  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  &c. — [And  as  to  the  said  several  other  counts  of  the  said  declara- 
tion (debt  on  simple  contract),  the  said  defendant  saith  {non  debet)^  dtc] 

Plea  to  deti-      [Actio  tioji.]— Because  they  say,  that  the  said  £.  F.  and  6.  H.  did  not  be- 

nue  at  suit  "^ 

of  assignees,  comc  bankrupts,  according  to  the  force,  form,  and  effect  of  the  several  statutes 
tv^did  not^*^  Concerning  bankrupts,  in  manner  and  form  as  by  the  said  declaration  is  suppos- 
become        ^^^  g„^  q£  l^g  ^^^y  ii^e  3|||^  defendants  put  themselves  upon  the  country,  dtc« 

[Second  plea^  non  detinet ;  actio  non*"] — Because  they  say,  that  the  said  £•  F. 
bankrupu     and  G«  H.  before  they  became  bankrupts,  were  not  lawfully  possessed  of  the 

i!^l»ed  ^^  ^^''^  ^^  ^^^®  '"  ^^  ^'^  ^^^^  count  of  the  said  declaration  mentioned,  or 
or,fcc.  as  of  either  of  them,  as  of  their  own  proper  bills  er  bill  of  sale,  in  manner  and  form 
Itc.       '     as  the  said  plaintiffs  have  above  complained  against  them  ;  and  of  this,  d&c. 

(f)  A  lien  moat  be  pleaded,  ante,  vol.  i.  Index,  <*  Delinue."    ^  JUen.^' 
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[JicHo  non.] — Because  they  say,  that  the  said  E.  F.  and  G.  H.  did  hot,  after         » 
he  became  bankrupt,  deliver  the  said  biljs  of  sale  in  the  said  first  count  of  the   pT*^^^* 
declaration  mentioned,  or  either  of  them,  to  thera  the  said  defendants,  in   &c  did 


manner  and  form  as  in  the  aforesaid  first  count  of  the  said  declaration  is  alleg-  wtodeftn* 
ed ;  and  of  this,  dtc.     And*  for  a  further  plea  in  this  behalf,  as  to  retaining  the  JjjJJJ*  ^* 
said  bills  of  sale  in  the  first  count  of  the  said  declaration  mentioned,  by  like 
leave,  dtc.  [Jictio  non,] — Because  they  say,  that  the  said,  dtc.  before  fhey  be-  2|j^J??f 
came  bankrupts,  to  wit,  on,  6lc,  at,  &c.  (venue)  aforesaid,  were  lawfully  pos-  ruptsa*- 
utsed  of  and  entitled  unto  one  moiety ^  half  part,  or  share  of  the  said  ship  call"  their  iuterMt 
ed  the  — ,  in  the  said  first  count  of  the  said  declaration  mentionedr  as  of  their  in^^ihatin 
cwn  proper  goods  and  chattels,  and  being  so  possessed  and  entilled,  by  a  certain  <^<^  ezecu- 
indenture  then  and  there  made  between,  dtc.  before  they  becam^  l>ankrupt8,  deed  of  a«- 
of  the  one  part,  and  the  said,  &c.  the  elder,  6lc.  the  younger,  and,  &c.  of  the  ti^bank* 
other  part,  (one  part  of  which  said  indenture,  sealed  with  the  seal  of  the  said,   "'^^^j 
&c.  and,  &c.  the  younger,  and,  &»c.  the  said  defendants  ^now  bring  here  into  fendants  the 
court,  bearing  date  the  same  day  and  year   last  aforesaid),  they  the  said,  ^c.   u^  collate^ 
for  a  certain  good  and  valuable  consideration  therein  mentioned,  in  due  form  of  ?|M^nq^'i 
law  granted,  bargained,  sold,  assigned,  transferred,  and  set  over  unto  the  said, 
de.c«  the  elder,  d&c.  the  younger,  &c»  all  their  said  half  part  or  share,  right,  title, 

and  interest  of,  in,  and  to  the  said  ship  called  the to  hold  the  same  to  them 

the  said,  &c.  the  elder,  &c.  the  younger,  and,  &c.  as  their  own  proper  goods 
and  chattels,  and  to  their  own  proper  use  for  ever,  as  by  the  said  indenture 
more  fully  appears  ;  and  the  said,  d&c.  upon  the  execution  of  the  said  indenture^ 
and  before  they  became  bankrupttf,  to  wit,  on  the  same  day  and  year  last  afore- 
said, at,  &c.  (ventie)  aforesaid,  delivered  the  said  bills  of  sale,  in  the  said 
first  count  of  the  said  declaration  mentioned,  being  bills  of  sale  of  the  said  ship 

or  vesMsl  called  the unto  them  the  said  defendants,  to  be  kept  by  them  as 

the  evidence  of  their  title  to  the  said  moiety  or  half  part  or  share  of  the  said 
ship  ;  wherefore  the  said  defendants  detain  the  same  bills  of  sale  as  they  law- 
folly  may  for  the  cause  aforesaid  ;  and  this,  &c.  {verifi^alion.) 

And  for  further  plea  in  this  behalf,  as  to  the  detaining  of  the  ^sid  bills  of  sale  thiu<meof^ 
in  the  said  first  count  of  the  said  declaration  mentioned,  by  like  leave,  dtc.  lac»  ^^^„ 
Ho  non],  because  they  say,  that  ihe  said,  ^^c.  before  they  became,  6&c. — [Sams  in  fifth  plM* 
as  ihs  formsr  plea  to  the  end,  only  staling  the  deed  of  assignment  to  hate  been 
made^  **  the  said,  &c.  before  he  became  a  bankrupt,  of  the  one  part,  and  the 
said  defendants  of  the  other  part,"  whereby  he  assigned  his  share.] 

And  for  a  further  plea  in  this  behalf,  as  to  the  said  second  count  of  the  said  Sd^c^?** 

declaration,  by  leave,  ^c.  the  said  defendants  say,  that  the  said  plaintiffs,  [actio  traversing  . 

nan],  because  they  say  the  said  plaintifis,  as  assignees  as  aforesaid,  aAer  the  non  of  the. 

said,  Slc,  became  bankrupts,  were  dot  lawfully  possessed  of  the  said  bills  of  Em^S,^ 
sale,  or  either  of  them,  as  in  the  said  second  count  of  the  i$aid  declaration  is  al- 
leged ;  and  of  this  they  put  themselves  upon  the  country. 
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*1N  CASE.* 


IN  In  th9  King's  Bench,  (or.  "  C.  P."  or,  "  Exekequtr,'') 

aSNKKAL. 

Oaneral  is-  Term^ JVilL  4, 

sue  in  ease     f^     T\    >. 
or  trover,  by   ^«    *-'•  | 

one  defend-  gtd.  \  And  the  said  defendant,  by  £.  F.  hid  attorney,  comes  and  defends 
*"  A.  B.    ^  the  wrong  and  injury,  when,  &c.  and  says,  that  he  is  not  guilty  of  the 

said  supposed  grievances  above  laid  to  his  charge,  or  any  or  either  of  theoi,  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him.  And  of  this  he  the  said  defendant  puts  himself  upon 
the  country,  &c. 

In  the  K,  B,  (or,  "  C.  P."  or,  "  Exchequer:') 

The  tike  by  -,  --,.,, 

Mveralde-  Icnn, VrxlL  4. 

fendant..        ^    jy    ^^^  ^^^^^^ 

ats.  >      And  the  said  defendants,  by their  attorney,  come 

A.  B.  }  and  defend  the  wrong  and  injury,  when,  &c.  and  say  that 

they  are  not,  nor  is  either  of  them,  guilty  of  the  said  supposed  grievances  above 
laid  to  their  charge,  or  any  or  cither  or  any  part  thereof,  in  manner  and  form  as 
the  said  })Iaintiff  hath  above  thereof  complained  against  them.  And  of  this  they 
put  thciiiselves  upon  the  country,  &c. 

pleaofgon-       And  the  said  defendant,  who  has  been  duly  appointed  solicitor  on  behalf  of 

Mlicitor  of^  his  Majesty,  under  the  directions  of  the  Commissioners  of  his  Majesty's  Cus- 

behdfofthe  *°"™^'  ^"^  ^^°  ^^^^  ^^  ^"^^  solicitor  under  such  directions  in  this  behalf,  comes 

Kiiu|,  under  and  defends  the  wrong  and  injury,  when,  &c.  and  says  that  he  is  not  guilty  of 

S6.(to).'         the  said  supposed  grievances  above  laid  to  his  charge,  or  any  or  either  of  them, 

or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 

complained  against  him.     And  of  this  he  the  said  defendant  puts  himself  upon 

the  country,  &c. 

Flea,  con-  ^       ^uj  ^^  ^,^\^  defendant,  by his  attorney,  conies  and  defends  the  wrong 

fwof  action  and  injury,  when,  d&c.  and  as  to  the  said  [first  and  second]  counts  of  the  said 
counts, and  declaration  mentioned,  confesses  the  said  action  of  the  said  plaintiff  as  to  the 
•M^hereby  *^*^  supposed  grievances  in  those  counts  mentioned,  and  that  he  the  said 
■ustained,      plaintiff,  by  means  of  the  committing  of  the  said  grievances  in  those  counts  of 

■KM  to  tlM  the  said  declaration  mentioned,  hath  sustained  damage  to  the  amount  of  £ — 
fondness). 

*A»  to  these  pleas  io  general,  see  ante,  vol.  i.        («o)  See  6  Bing.  404. 
Indeji,*'  CoH^  (x)  See  1  Saund.  200.  n.  f;  and  see  the  tue  of 

■  (ic)  See  form,)  Rich.  C.  P.  148^— Mors.  SIS.  this  piea,  ante,  909,  note ;  for  replication,  see  poet, 

As  to  what  may  be  civen  in  evidence  an^r  this  118e. 
pka,  see  ante,  vol.  i.  Index,  *  Cm«." 
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over  and  above  hin  cosU  and  charges  by  him  about  his  suit  in  that  behalf  ex-  ^^ 
ponded,  and  which  said  sum  of£ —  he  tho  said  defendant  hath  always  been 
ready  and  willing,  and  still  is  ready  and  willing  to  pay  to  the  said  plaintiff. 
And  the  said  defendant,  as  to  the  said  [third  and  last  counts]  of  the  said  dec- 
laration mentioned,  says,  that  ho  is  not  guilty  of  the  said  supposed  grievances  in 
those  counts  mentioned,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath  above  complained  against  him,  and  of  this 
he  puts  himself  upon  the  conntry,  d&c. 

In  the  K.  B.  (or,  «•  C.  P."  or  "  Exchequer,'') 

Term, Will.  4.      ,?**V*I?  "^ 

[Ftrit  plea,  general  tasue,  as  supra  ;  second  plea,  actio  non,  as  ante,  906,  (y). 
third  form,'] — Because  he  says,  that  the  said  several  supposed  causes  of  action, 
in  the  said  declaration  mentioned,  did  not,  nor  did  any  or  either  of  them,  ac- 
crue at  any  time  within  six  years  next  before  the  exhibiting  of  the  bill  of  the 
said  plaintiff,  against  the  said  defendant  in  this  behalf*  [or,  if  in  C.  P.  or  by  [*1031  ] 
original,  say,  "  next  before  the  commencement  of  this  suit,"]  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  him  the  said 
defendant.  And  this,  &c.  ^Conclude  with  a  ve^ijicaiion,  as  ante,  907,  sixth  form.] 

[First  plea,  gefia^al  issue,  as  ante,  1030  ;  second  plea,  actio  non,  as  ante,  906,  ^^jj,i^ 
third  form.] — Because  he  says,  that  aAer  the  committing  of  tKe  said  grievances  («)• 
as  aforesaid,  and  before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against 
the  said  defendant  in  this  behalf,  [or,  if  in  C.  P.  or  by  original,  *'  before  the 
commencement  of  this  suit,"]  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  he  the 
said  defendant  paid  to  the  said  plaintiff  the  sum  of  £ — ,  of  lawful  money  of 
Great  Britain,  for  and  in  full  satisfaction  and  discharge  of  the  said  grievances 
in  the  said  declaration  mentioned,  and  which  said  sum  of  £ —  he  the  said 
plaintiff  then  and  there  accepted  and  received  of  and  from  the  said  defendant, 
in  full  satisfaction  and  discharge  of  the  said  grievances.  And  this,  &c» — [Con- 
clude with  a  renfication,  as  ante,  907,  sixth  form.] 

[First  plea,  general  issue,  as  ante,  1030  ;  second  plea,  as  follows  ;]— And  for  J^wjJjficatiM 
a  further  plea  in  this  behalf,  fiT  the  plea  is  intended  to  justify  the  words  in  par-  theft,  th«t 

^  u^  «  plainliffwM 

Suilty  of 

4487'  ll  8661X18,  tliat  'to  an  aciion  of  trover,  or  on        (r)  See  form,  6  East,  294.    The  aubjecl-matter 
Uiacmse  for  a  srievance,  the  corotnilling  of  which    of  this  plea  may  be  given  in  evidence  under  the 


mC  more  consonant  to  the  act  of  parliament.    In  satisfaction  took  place  after  action   brought,  see 

Pratt  p.  Swaine,  24th  May,  1828,  8  B.  &  C  286,  the  form  in  trespass,  post,  1062^nd  the  form  m 

8.C.    Bayley,  Holroyd,  and  Littledale,  Justices,  aBsump8i^  post,  Addenda  to  p.  809. 
sUted,  that  they  considered  ihat  the  plea  cf  not        (o)  See  the  forms  and  notes,  *,Saund.  244,  n.  6. 

Ruiky  within  six  years  would  be  sufficient  in  the  —8  Wentw.  Inrftx,  xii.  to  xv.    2  Rich.  C.  F.  68, 

orttinary  action  of  trover.    But  as  the  plaintiff  de-  163.— Morg.  SIS  to  S20.    Plead.  A.  112.— Heme, 

clared  as  administrator,  and  alleged  the  conver-  112.  ,.       ,     ^  n  i     j 

sion  after  tho  death,  and  did  not  show  that  tho        The  necessity  for  plcadme  sneciaUy  m  slanden 

conversion  was  before  letters  of  administration  and  the  mode  ot  framing  such  picas,  will  be  lound 

w«reohiained,  the  court  held,  that,  according  to  6  more  ajitiv  considered  in  voiuine  i.  o!  this  work. 

B.  &  A.  204,  the  pica  of  not  guiity  withm  six  page  628,  &c.    Where  ihedelrndant  juslifits  the 

rearawasbad;  fjr  non  con*/af,  that  the  conver-  slander,  it  will  in  general  be  found  neceaj-ary  to 

MOO    was    before  the    letters    of    administration  plead  specially,  though  m  some  mstances  ihe  gen- 

Vkcre  ob'ained.  in  «hicli  ca-e   the  six  vcars  would  rral  l^»n«  «ill  suflirt-.     It  will  also   be  found  that 


*1032  PLEAS    IN    BAR. 

ton       ticular  counU  only^  here  say^  *'  as  to  the  speaking  and  publishing  of  the  nid 

^several  words  of  and  concerning  the  said  plaintiff,  as  in  the counts  men- 

tioned(6),'']  the  said  defendant  by  leave  of  the  court  here  for  this  purpose  first 
had  and  obtained,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  saith  that  the  said  plaintitF  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  he  says  that  the  said  plaintifT,  before 
the  speaking  and  publishing  of  the  said  several  words  of  and  concerning  the 

said  plaintiO*,  as  in  the  said  [ counts  of  the  said]  declaration  mentioned,  to 

wit,  on,  &c.  at,  &c.  {venue)  did  feloniously  steal,  take,  and  carry  away  certain 
goods  and  chattels,  to  wit, of  one  E.  F.  of  great  value,  to  wit,  of  the  va- 
lue of  £ — (c).     Wherefore  he  the   said  defendant  afterwards,  to  wit,  at  the 

■>  -1  said  several  times  when,  &c.   in  the   [said ^counts  mentioned]  at,  &c. 

{venue)  aforesaid,  did  speak  and  publish  the  said  words  of  and  concerning  the 

said  plaintiff,  as  in  the  [said '•  counts  of  the]  said  declaration  mentioned, 

as  he  lawfully  might  for  the  cause  aforesaid.  And  this,  d^c. — [Concludt  with 
a  verification t  as  anie^  907,  sixth  formal 

m         4*15  »• 

ofwords  o?       [FtVtf/  plea,  general  issue,  as  ante,  1030  ;  second  plea,  actio  non,  as  ante,  906, 
Tami^was  '^*''^  form.] — Because  he  says,  that  before  the  speaking  and  publishing  the 

guilty  of       said  words  of  and  concernin<;  the  said  plaintiff,  [in  the  said counts  men- 

tioned]  to  wit,  on,  &c.  at,  &c.  (venue)  at  the  assizes(e)  then  and  there  holden 

before ,  then  chief  justice  of  our  said  lord  the  king,  assigned  to  hold 

pleas  before  the  king  himself,  and ,  then  one  of  the  justices  of  our 

said  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself,  justices  of  our 
said  lord  the  king,  appointed  to  take  the  assizes  for  the  said  county,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  a  certain  issue  be- 
fore then  joined  in  an  action  brought  and  prosecuted  in  the  court  of  our  said 

lord  the  king,  before ,  and  his  companions,  then  justices  of  our  said 

lord  the  kin^  of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  and 
at  the  suit  of  one  £.  F.  as  the  plaintiff,  against  one  6.  H.  as  the  defendant, 
for  the  supposed  breach  of  certain  promises  and  undertakings  alleged  by  the 
said  E.  F.  to  have  been  made  to  him  by  the  said  6.  H.  and  not  performed, 
came  on  to  be  tried   in  due  form  of  law,  and  was  then  and  there  tried  by  a  ju- 

general  pleading  is  not  allowed  in  justifying  the  same  libel,  see  t  Chit.  Rep.  291.    From  that  case 

truth  of  the  slander,  and  that  the  plea  must  point  it  appears,  a  plea,  stating  that  the  libels  were  one 

out  the  facts  specifically,  though  indeed  where  the  and  tne  same  libels,  and  also  justifying  it,  would  be 

charge  contained  in  the  slander  is  specific,  ihe  de-  bad  on  demurrer,  for  duplicity. 

fendant  need  not  further  particularize   it  in    his        The  plaintiff,  on  the  trial,  cannot  object  to  tha 

■plea,  see  fully  yol.  i.   Index  ^  Slander.^     Care  insufficiency  of  the    plea,  justifying   a    libel,  S 

ahould  be  taken  that  the  plea  of  justification  do  Stark.  7. 

not,  in  its  commencement  or  elsewhere,  profess  to        (6)  The  plea  should  be  pleaded  to  those  words 

justify  any  part  of  the  slander  which  cannot  be  only  which  the  defendant  can  justify,  supra,  note. 

justified.  ^6  Bing.  266. 

It  was  formerly  usual  in  the  plea  to  repeat  the        (c)  If  the  offence  were  not  one  at  common  law, 

words  mentioned  in  the  declaration,  but  this  is  no  but  only  by  statute,  then  frame  the  plea  accordingly, 

longer  the  practice,  1  Saund.  244,  n.  6,  unless  the  and  state  that  the  thefl  was  "  against  the  form  <^ 

defendant  only  justifies    speaking   ^rt    of  the  the  statute  in  such  case  made  and  provided." 
words  in  any  particular  count,  in  which  case  llie        {d)  See  form?,  2  Rich.  C.  P.   15S. — Asi.  £nt. 

elea  may  run  thus  :->"  And  for  a  further  plea  in  this  21 .— Thomp.  Ent.  65.— S  Inst.  CI.  2S4,  237.-8 

ohai^  as  to  the  speaking  and  publishing  of  the  fbl-  Wentw.  Index,  xii.  to  xt. — 1  Taunt.  649^  tnd  the 

lowing  words  in  the  said counts  mentioned,  note  io  the  former  precedent,  and  Com.  Digr*Pt*^' 

that  is  to  say,  he,  &c.  {r^oting^  the  wordt  tn-  er,  2  L.  3,  &c. 

Undtd  to  hit  JMstiftedy  with  the  innuendoes)  the        («}  Of  coarse  the  plea  mtist  *agree  with  the 

•aid  defendant  bv  leave,  &c.*  facts,  the  form  here  ^MUk  is  a  mere  ootliae. 
How  to  pitted  where  all  the  counts  are  on  the 
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ry  of  the  country  in  thnt  behalf*  duly  taken  and  aworn  between  the  parties  afore-       ^*<>^ 
•aidf  and  upon  auch  trial  of  the  said  iasae  the  said  plaintiff  appeared  aa  a  wit- 
ness for  and  on  behalf  of  the  said  E.  F.  the  plaintiff  in  the  said  action,  and  (he 
said  plaintiff  was  then  and  there  in  open  court  at  the  said  assizes  holden  as 

aforesaidt  before  the  said and  — (y),  the  justices  aforesaid, 

duly  sworn,  and  took  his  corporal  oath  upon  the  Holy  Gospel  of  God,  to  speak 
the  truth,  the  whole  truth,  and  nothing  but  the  truth,  touching  and  concerning 

the  matters  in  question  in  the  said  issue  (they  the  said and 

then  and  there  having  sufficient  and  competent  power  and  authority  to  adminis- 
ter the  said  oath  to  the  said  plaintiff  in  that  behalf;)  and  upon  the  said  trial  of 
the  said  issue,  it  then  and  there  became  and  was  material  to  ascertain  the  truth 
of  the  matters  hereafter  stated  to  have  been  sworn  to  by  the  said  plaintiff.  And 
the  aaid  defendant  further  says,  that  the  said  plaintiff  being  so  sworn  as  afore- 
said, upon  his  oath  aforesaid,  then  and  there,  to  wit,  on,  dtc.  aforesaid,  at,  &c. 
{vame)  aforesaid,  falsely,  wickedly,  wilfully,  ^maliciously,  and  corruptly,  and  [*1034] 
by  hia  own  act  and  consent  did  say,  depose,  swear,  and  give  evidence,  amongst 
other  things,  at  and  upon  the  said  trial,  to  and  before  the  said  jurors  so  sworn, 
to  try  the  aaid  issue  as  aforesaid,  and  the  justices  aforesaid,  that,  d^c. — [Here 
siate  that  pari  of  the  plaintiff  ^a  evidence  in  tokich  he  committed  perjury.]  Where- 
as  in  truth  and  in  fact,  dl&c. — [Here  negative  the  plaintiff  ^$  evidence  aa  in  an  ta- 
ctfclmen^yorpefTttry.]— And  the  said  plaintiff  did  thereby  in  the  said  court  at 
the  aaid  asaizes  so  holden  as  aforesaid,  Qpon  his  said  oath  upon  the  trial  of  the 
aaid  issue,  falsely,  wickedly,  wilfully,  and  corruptly,  commit  wilful  and  corrupt 
perjury  ;  wherefore  the  said  defendant,  at  the  said  several  times,  when,  &c.  in 

the  aaid counts  mentioned,  at,  d^c.  {venue)  aforesaid,  spoke  and  publiah- 

ed  of  and  concerning  the  said  plaintiff,  the  said  several  words,  in  the  said 

counts  mentioned  to  have  been  spoken  and  published  by  the  said  defendant  of  and 
concerning  the  said  plaintiff,  as  it  was  lawful  for  him  to  do  for  the  cause  afore- 
And  this,  dtc— '[Corur/ttde  with  a  vm'ificationf  as  ante^  906,  sixth  fonn.] 


[First  pUa^  gsneral  issue^  as  ante,  1030  ;  second  pUa,  actio  non,  as  ante,  JjJ^j^^^jJ* 
906.] — Because  he  aays,  that  the  said  plaintiff,  at  the  said  several  times  when,  insoiTenex, 
dte.  in  the  said  — —  counts  mentioned,  at,  &c.  {venue)  aforesaid,  was  in  bad  tiffwa^ol 
and  indigent  circumstances,  and  incapable  of  paying  his  just  debts(fc),  to  wit,  "o^^^'Cr). 
a  certain  just  debt,  amounting  to  a  large  aum  of  money,  to  wit,  the  sum  of  ^ — , 
which  he  then  and  there  owed  to  one  E.  F.  for,  dl&c. — [Here  state  genercdly  the 
subjeci-matter  of  the  debt]  and  a  certain  other  just  debt,  amounting  to  a  large 
anm  of  money,  to  wit,  the  sum  of  £ — ,  which  he  the  said  plaintiff  then  and 
there  owed  to  one  6.  H.  for,  &c.  [enumerating  as  many  debts  as  can  be  proved 
to  have  been  long  in  arrear]  ;  and  which  said  several  debts  the  said  plaintiff 
was  then  and  there  unable  to  pay.     And  thia,  kc. --[Conclude  Vfith  a  vsrijica- 
tiant  as  ante,  907,  sixth  form,] 

•[First  plea,  general  issue,  as  ante,  1030;  second  plea,  actio  non,  as  «♦»'«•  ^,*^^J 

third  ponon 

(/)  It  if  Mifficieai  to  nj,  beAre  tii«  judge  who    Pleadw;  f  L.  S. 
UMd  the  eaow,  I  LmmH,  liO.    2  Chit.  Ciim.  L»w ,       {h)  Thii  ramt  correfpond  inth  the  words  »tat«d 
90a,S67.  in  the  declaration. 

if)   iae  thai*  aotoai  ante,   lOSl.— Com.   Dig. 
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roR        906,  third  form.1 — Becaude  he  says,  that  before  the  speaking  and  publishing 

.of  the  said  several   words  in  the  said counts  mentioned,  and  therein  sup- 
was  in©  OU-                                                                                  ,  1   r      J  <• 

thor  of  tho    posed  to  have  been  spoken  and  pubhshed  by  the  said  defendant  of  and  concern- 

which  de-     ing  the  said  plaintiff,  to  wit,  on  the  said  several  days  in  the  said   counts 

ih«*\^meof    "Jont'oned,  at,  &c.  {venu9)  aforesaid,  one  E.  F.  of  No.  — , Street,  in  the 

his  repeating  parish  of in  the  county  of falsely  and  maliciously  spoke  and  pub- 

the  hearers  lished  the  following  words,  to  and  in  the  presence  and  hearing  of  the  said  de- 
^*''  fenda-nt  of  and  concerning  tho  said  plaintiff,  that  is  to  say,  &c.  [Here  repeat 

(he  icords  precisely  as  they  were  usedj  ioith  the  innuendoes,  corresponding  mth 
those  slated  in  ihi  declaration,  though  it  toiU  be  sufficient  to  prove  some  mate- 
rial  part  of  the^n\  2  East,  426.]  And  the  said  defendant  further  saith,  that  at 
the  time  of  his  speaking  and  publishing  the  said  several  words  in  the  said  de- 
claration as  therein  mentioned,  he  the  said  defendant  believed  the  same  to  be 
true  in  fact,  and  being  then  and  there  interrogated  and  asked  by  the  said  plain- 
tiff what  the  said  E.  F.  had  so  falsely  and  maliciously  spoken  and  published  as 
aforesaid,  he  the  said  defendant  then  and  there  answered  and  declared,  in  the 
presence  and  hearing  of  the  same  persons,  in  whose  presence  and  hearing  the 
said  words  were  so  spoken  by  the  said  defendant  as  aforesaid,  that  he  had 
heard  and  been  told  the  same  from  and  by  the  said  E.  F.  of,  &c.  aforesaid. 
Wherefore  he  the  said  defendant,  at  the  said  several  times,  when,  &c.  in  the 

said counts  mentioned,  did  speak  and  publish  of  and  concerning  the  said 

plaintiff  the  said  several  words  in  the  said counts  mentioned,  as  he  law- 
fully might  for  the  cause  aforesaid.  And  this,  &,c."^[Conclude  toith  a  verifica- 
tion,  as  ante^  907,  sixth  form.] 

Plea  justify-  And  for  a  further  plea  in  this  behalf,  the  defendant  saith,  that  as  to  the  pub- 
(S^pariof'  lisbing,  and  causing  and  procuring  to  be  published,  so  much  of  the  said  sup- 
the  libel  set  posed  libellous  matter  as  imputes  or  charges  to  or  against  the  plaintiff,  that  he, 
daration,  before  the  said  several  times  when,  d&c.  had  been  once  suspended  in  his  afore- 
plainuS^a  ^^^^  profession  and  business  of  a  proctor,  above  supposed  to  have  been  done 
Eai?M*been  ^^^  *^®  ®*^*^  defendant,  the  said  defendant,  by  leave,  &c.  saith,  that  the  said 
•us{»ea(led  plaintiff  ought  not,  &c.  because  he  saith,  that  the  said  plaintiff,  before  the  said 
(jk).  times  when,  &c.  in  the  said  declaration  mentioned,  to  wit,  on  the  10th  of  Ja- 

nuary, in  the  year  last  aforesaid,  had  been  employed  in  the  way  of  his  afore- 
said profession  and  business  of  a  proctor,  by  one  T.  6.  and  afterwards,  and  be- 
fore the  said  several  times  when,  d&c.  to  wit,  on  the  day  and  year  last  aforesaid, 
fraudulently  and  extortionately  demanded  of  and  from  the  said  T.  G.  as  and  for 
the  sum  of  money  justly  due  to  him  the  said  plaintiff  from  the  said  T.  G.  for 
the  work  and  labor  of  him  the  said  plaintiff  as  such  proctor  done,  performed,  and 
bestowed  in  and  about  the  business  of  the  said  T.  G.  in  pursuance  of  the  last 
aforesaid  employment,  and  for  the  fees  and  disbursements  due  and  made  to 

(»)  As  to  ihis  plea,  and  the  law  and  forms,  see  7  687.    In  that  case  the  declaration  was  for  a  libel 

T.  K.  17  to  19. — 2  Eatit,  426. — 3  B.  &  C.24. — %  on  plaintiff,  a  proctor,  charging  him  with  having 

M.  &  P.  995.-5  Bingfa.  S92,  S.  C— 10  B.  &  been  suspended   throe  times,  and  the    plei,  as 

Cres.  263.— Ante,  vol.  i.  Index,  '^  Slander.^    It  above,  justified  the  truth,  as  to  one  of  the  said  sua- 

seems  very  questionable  if  this  plea  can  be  sup-  pensions,  that  tho  plaintiff  had  been  once  suspend- 

ported.  od  by  Sir  J.N.    It  was  held  the  libellous  matter 

[k)  This  wa3  the  form  adopted  iu  6  Bing.  Rep.  was  thus  divisible,  and  the  pica  an  answer  to  part. 


In  cash.  1035  tf 


SLAirBcn. 


and  by  htm  as  such  proctor  in  respect  thereof,  a  certain  large  aum  of  nmncy,  ^^  ^^^ 
to  wit,  the  sum  of  19i.  14s.  4d.  Whereas  in  truth  and  in  fact*  Ihe  sum  of  mo- 
ney then  and  there  justly  due  to  him  the  said  plaintiff  in  that  behalf,  then  and 
there  amounted  to  a  much  less  sum  of  money,  to  wit,  the  sum  of  9/.  193.  8c/* 
And  the  said  defendant  further  saith,  that  afterwards,  and  before  the  said  several 
times  when,  &c.  to  wit,  on  the  13th  day  of  February,  in  the  year  last  aforesaid, 
Sir  J.  N.  knight,  then  being  Judge  of  the  Prerogative  Court  of  Canterbury, 
caused  the  aforesaid  false,  fraudulent,  and  extortionate  demand  to  be  taxed  by 
the  proper  officers  of  the  said  Court  in  that  behalf,  to  wit,  the  Rev.  G.  M., 
C.  M.,  Esq.  and  the  Rev.  R.  M.  registrars  of  the  said  Court ;  and  that  the  said 
officers,  by  their  deputy  in  that  behalf,  did  afterwards,  and  before  the  said  seve- 
ral times  when,  &c.  to  wit,  on  the  20th  day  of  February  in  the  year  last  afore- 
said, report  in  the  said  Court  to  the  said  Sir  J.  N.  as  and  being  such  Judge  as 
aforesaid,  according  to  the  forms  and  practice  of  the  said  Court,  that  upon  such 
taxation  of  the  aforesiid  false,  fraudulent,  and  extortionate  demand,  a  small  part 
thereof,  to  wit,  the  sum  of  9/.  19s.  8d.  only,  had  been  justly  found  due  to  the 
said  plaintitF  from  the  said  T^  G.  And  the  said  defendant  further  saith,  that 
thereupon  by  reason  of  the  premises,  afterwards  and  before  the  said  several 
times  when,  &c.  to  wit,  on  (he  19th  day  of  March,  in  the  year  aforesaid,  the 
said  Sir  J.  N.  as  and  being  Judge  of  the  said  Court,  did  order,  direct,  and  ad- 
judge to  be  suspended,  and  did  suspend  the  said  plaintiff  from  exercising  the^ 
business  of  a  proctor  of  the  said  Court,  for  and  during  the  space  of  one  year  then 
next  following ;  and  did  then  and  there  direct,  that  at  the  expiration  of  the  space 
of  one  year,  the  said  piaintiiT  should  be  further  suspended  until  he  should  ap- 
pear and  publicly  make  faithful  promise  to  abstain  from  all  mal-practices  in  the 
future  exercise  of  hi^  business  as  a  proctor  in  the  said  Court.  And  the  said  de- 
fendant further  saitb,  that  the  said  Sir  J.  N.  in  that  plea  mentioned,  and  Sir  J. 
N.  in  the  said  supposed  libels  named,  are  one  and  the  same  person ;  wherefore 
the  said  defendant  aflerwards,  at  the  suid  several  times  when,  &c.  did  publish, 
and  cause  and  procuce  to  be  published,  so  much  of  the  said  supposed  libellous 
matters  in  the  said  declaration  mentioned  as  imputes  or  charges  to  or  against 
the  said  plaintifi*,  that  he  the  said  plaintiff,  before  the  said  several  times  when, 
6lg»  had  been  once  suspended  in  his  aforesaid  profession  and  business  of  a  proc- 
tor as  he  the  said  defendant  lawfully  might  for  the  cause  last  aforesaid,  which 
are  the  same  publishing  and  causing  to  be  published  the  said  supposed  libellous 
matters  as  are  in  the  introductory  part  of  this  plea  mentioned  and  this,  &c.— 
[Conchuk  with  vtnjicalion^  aa  anie^  907,  sixth  form*] 

IFirst  pleOf  general  issue ^  as  ante  1030 ,-  second  plea^  as  follows ;]— And  for  a  Thtt  defen- 
further  plea  in  this  behalf,  as  to  the  composing  and  publishing   the  said  suppos-  rm^Axt^ 
ed  libel,  in  the  said  [first]  count  of  the  said  declaration  mentioned,  and  also  as  JJJJ?*^^,,^^^ 
to  the  speaking  and  publishing  so  many  of  the  supposed  words  in  the  [last]  plaintiff  had 
count  of  the  said  declaration  mentioned,  as  impute  to  the  said  plaintiff  the  un-  ofopraiog 
lawful  opening  of  letters  received  by  him,  as  such  deputy  post-master  as  »fore- ^^^'^•'J';  J^ 
said,  before  the  delivery  thereof  to  the  persons  to  whom  the  same  were  directed,  ^^^?*y  ^ 
or  for  their  uses,  the  said  defendant  by  leave,  dtc.  [actio  noii] — Because  he  employad  to 
saith,  that  before  the  composing  and  publishing  of  the  said  supposed  libel,  and  g[^ 


>roMcut» 
on  a 
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T'oH  also  before  the  speaking  and  publishing  of  the  said  supposed  words  in  the  in- 
nai  atat-  troductory  part  of  this  plea  mention'ed,  and  whilst  the  said  plaintiff  was  such 
utO}  and  deputy  post-master^  as  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  at,  dec. 
Utters  writ-  (venue)  as  well  a  certain  letter  directed  to  one  6.  A.  (by  the  name  and  descrip- 
wmdntp^  tion  of  Mr.  A.,  Billertcay,)  as  certain  other  letters,  had  been  severally  deltrer- 
ken,  were      ^^  [j^^q  f\^Q  Dost-office  there  ;  and  *that  after  such  delivery  of  the  said  letters 

Vritten  and  ■ 

spoken  by  respectively  into  the  said  post-office,  and  before  they  were  delivered  to  the 
pf^eSy"*  s^icl  persons  to  whom  the  same  were  directed,  or  to  their  use  respectively,  and 
•tatloM  i  °^^^  before  the  composing  and  publishing  of  such  supposed  libel,  or  the  speak* 
the  poet-of-  jog  and  publishing  of  such  words  as  aforesaid}  to  wit,  on,  d&c.  last  aforesaid, 
fer-dant,  by  st,  &c.  {venue)  aforesaid,  the  said  letters  had  been  unlawfully  opened,  con- 
plamt^^^"'*  trary  to  the  form  of  the  Statute  in  such  case  made  and  provided  ;  and  the  said 
[*1036  ]  defendant  further  says,  that  he,  before  and  at  the  said  times  when,  &c.  in  the 
said  first  and  last  counts  mentioned,  to  wit,  on  the  day  and  year  therein  speci- 
fied, at,  dec.  aforesaid,  had  reasonable  and  probable  cailfte  to  su8pecl(/),  and 
did  then  and  there  actually  suspect  that  the  said  plaintiff,  whilst  such  deputy 
post-master  as  aforesaid,  dad  unlawfully  opened  the  said  letters,  and  had  been 
in  the  habit  of  opening  letters  delivered  into  the  said  post-office,  at,  &c.  afore- 
said, as  in  those  counts  mentioned,  and  that  the  said  supposed  libel  was  directed 
and  sent  by  the  said  defendant  to  the  said  B.  LB.  in  the  said  declaration  men- 
tioned, and  the  said  words  were  spoken  and  published  by  the  said  defendant  to 
persons  who,  as  well  the  said  B.  I.  B.  at  the  said  times  when,  6lc.  in  the  said 
first  and  last  counts  mentioned,  were  severally  employed  in  and  rehiting  to  the 
post-office,  in  stations,  superior  to  that  of  the«  said  plaintiff,  as  such  deputy 
post-master,  and  were  respectively  published  to  them  by  way  of  complaint 
against  the  said  plaintiff;  the  said  B.  I.  B.  and  the  said  other  persons  then 
and  there  being  parties  to  whom  the  complaint,  on  the  occasion  aforesaid,  might 
be  fitly  and  properly  made,  to  wit,  at,  &c.  {venue)  aforesaid  ;  and  the  said  de* 
fendant  further  says,  that  before  the  time  of  the  composing  and  publishing  of 
the  said  supposed  libel,  to  wit,  on,  &c.  he  the  said  defendant  being  such  attor- 
ney as  aforesaid,  had  commenced  an  action  at  the  suit  of  one  T.  D.  against  the 
said  plaintiff  in  his  majesty's  court,  before  the  king  himself,  then  and  still  being 
holden  at  Westminster  aforesaid,  upon  a  statute  made  and  passed  in  the  9tfa 
year  of  the  reign  of  Queen  Anne,  for  the  recovery  of  several  penalties  which 
were  alleged  to  have  been  incurred  by  the  said  plaintiff  by  reason  of  his  open- 
ing, and  causing  and  procuring,  and  permitting  and  suffering  to  be  opened«  the 
aforesaid  letters  directed  to  the  said  G.  A.  contrary  to  the  form  of  the  same 
[  ^1037]  statute,  which  are  the  same  composing  *and  publishing  of  the  said  supposed  li- 
bel,  and  the  speaking  and  publishing  of  the  said  words  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath,  in  and  by  his  said  first 
and  third  counts  in  that  behalf  complained  against  him  the  said  defendant,  and 
this,  &c.  wherefore,  dLC. 


Plea  (o  an         [Ffrs(  pUa^  general  f'satie,  as  anie^  1030  ;  second  plea^  actio  non,  a$  anie^ 
libel,  that       906,  third  form."] — Because  he  saith,  that  before  and  at  the  time  of  the  said 

defendant 

\l)  The  ground  oTmnpicion  must  be  shown,  4Taunr.  SO. 
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supposed  grievances,  to  wit,  at,  &c.  (venue)  (he  said  defeDdant  was  eolone]  md       '^* 
commanding  officer  of  the  said  regiment  in  the  said  declaration  mentioned,  ^  ^^^^ 
called,  &c.  and  being  such  colonel  and  commanding  officer  of  the  said  plain*  manding 
tifl',  (he  said  plaintiff  being,  as  averred  in  the  said  declaration,  captain,  lieuten-  sent  die  let- 
ant,  and  pajmaster  of  the  said  regiment,  the  said  several  charges  stated  and  al-  commander 
luded  to  in  the  said  declaration,  as  contained  in  the  said  supposed  libel  in  the  *^^^*?u'*'* 
said  declaration  mentioned,  were  charges  and  accusations  made  and  exhibited  plaintiff 
to  him  the  said  defendant,  as  such  commanding  officer  of  (he  said  regiment  as  brought  to  a 
aforesaid,  by  the  lieutenant  and  acting  adjutant  in  the  said  regiment,  £.  F.  in  ^w]jiy^ 
the  said  declaration  also  mentioned,  officially,  and  in  order  that  he  the  said  de- 
fendant might  also  officially,  and  as  in  duty  bound,  as  such  colonel  and  com- 
manding officer  of  the  said  regiment,  transfer  the  said  charges  to  the  then  com- 
mander in  chief,  the  honorable  general  6.  H.  and  which  said  charges  he  the 
said  defendant  did  accordingly  trans^fer  to  the  said  commander  in  chief,  in  order 
that  the  said  plaintiff  might  be  brought  to  a  court  martial  for  the  said  alleged 
offiBnces  in  the  said  charges  contained,  as  it  was  lawful  for  the  said  defendant 
to  do  for  the  cause  aforesaid,  which  is  the  same  publishing,  &c.  and  this,  6lc. 
wherefore,  6lc. 

[Firat  p/fo,  genei^al  M<ue,  as  aiUe^  1030  ;  and  for  a  further  plea  in  this  6e«  Pl«a(to  de- 
haif^  the  said  defendant  By  leave^  ^e,  says^  actio  non.] — Because  be  saitb,  that  libel,  accus- 
the  said  defendant,  before  the  committing  of  the  said  several  supposed  griev-  oi^pSriurv) 
ances  in  the  said  declaration  mentioned,  or  any  of  them,  to  wit,  on,  &c.  did  ^^^  plaintiff 

•'  'did  penure 

exhibit  his  English  bill  of  complaint  in  ^writing  in  the  court  of  our  lord  the  hiin««u  in 
king,  of ''his  Exchequer,  at  Westminster,  in  the  county  of  Middlesex,  against  (n).^**^*' 

the  said  plaintiff,  directed  to  the  right  honorable chancellor,  and  [  *1038  ] 

under  treasurer  of  his  said  Majesty's  court  of  Exchequer  at  Westminster,  the 
right  honorable  Sir  W.  A.  knight,  lord  chief  baron  of  the  same  court,  and  the 
rest  of  the  barons  there,  alleging  that  he  had  from  time  to  time  accommodated 
the  said  plaintiff  with  divers  loans,  bills  of  exchange,  and  drafU  in  the  said  bill 
mentioned,  and  praying,  (amongst  other  things]  for  a  discovery,  and  that  an 
account  might  be  taken  of  the  several  transactions,  draAs,  or  bills  of  exchange, 
matters  and  things  in  the  said  bill  of  complaint  mentioned,  and  of  divers  acts 
between  the  said  defendant  and  the  said  plaintiff,  and  that  the  said  plaintiff  might, 
in  the  mean  time,  be  restrained  by  the  injunction  of  the  said  court  of  Exche- 
quer, from  suing  out  any  execution  in  a  certain  action  at  law,  before  then  com- 
menced by  the  said  plaintiff  against  the  said  defendant,  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself  at  Westminster,  in  a  certain  plea  of  trea- 
pass  on  the  case,  in  the  said  bill  of  complaint  more  particularly  mentioned,] 
88  in  and  by  the  said  bill  of  complaint  of  the  said  defendant,  remaining  duly 
affiled  in  the  said  court  of  Exchequer  at  Westminster  aforesaid,  in  tbe  said 
county  of  Middlesex,  more  fully  appears  ;  and  the  said  defendant  further  says, 
that  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  aforesaid,  at  Westminster 
aforesaid,  in  the  said  county  of  Middlesex,  came  before  Sir  B.  G.  knight,  one 

(m)  This  plea  is  euslainable,  seo  Johnnon  v.    Rep..  63. 
'Smian,  1  T.  R.  499 ;  but  sec  4  Taunt.  67—6  Eip.        (n)  i-^a  form,  ante,  109S. 

Vol.   in.  l?^ 
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roR 


sLAMDXK.  ^^  ^^®  barons  of  his  majesty's  court  of  Exchequer  at  Westminster,  and  then 
and  there,  before  the  said  Sir  B.  G.  exhibited  and  produced  the  answer  in 
writing  of  him  the  said  plaintiif,  and  was  then  and  there  in  due  form  of  law, 
sworn  upon  the  Holy  Gospel  of  God,  before  the  said  Sir  B.  G.  then  and  there 
being  one  of  the  barons  of  the  said  court  of  Exchequer  at  Westminster  afore- 
said and  then  and  there  having  autiicient  and  competent  power  and  authority  to 
administer  an  oath  to  the  said  plaintiff  in  that  behalf,  touching  and  concerning 
the  said  matters  and  things  contained  in  the  said  answer ;  and  that  the  said 
plaintiff,  not  having  the  fear  of  God  before  his  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  devil,  and  minding  and  intending  unjustly  to  ag- 
grieve the  said  defendant,  did  then  and  there,  at  Westminster  aforesaid,  upon 
his  oath  aforesaid,  in  his  answer  aforesaid,  before  the  said  Sir  B.  G.  then  and  ^ 

[  *1039  ]  there  being  such  baron,  and  then  and  there  having  *such  sufficient  and  compe- 
tent power  and  authority  as  aforesaid,  knowingly,  falsely,  wickedly,  maliciously, 
wilfully,  and  corruptly,  by  his  own  act  and  consent,  did,  (amongst  other  things) 
answer,  swear,  and  afiirm,  in  writing,  in  substance  and  to  the  effect  following, 
to  wit,  &c.  [sel  out  the  answer  fully,  with  the  necessary  innuendoes]  as  by  the 
said  answer  of  the  said  plaintifi'  remaining  duly  filed  in  the  said  court  of  Ex- 
chequer at  Westminster  aforesaid,  in  the  said  county  of  Middlesex,  more 
fully  appears  ;  whereas  in  truth  and  in  fact  the  said  plaintiff  had  been  and  was, 
&c.  {denying  and  contradicting  all  the  positions  in  the  answer ^  as  in  the  bill 
is  mentioned)^  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid  ;  and 
the  said  plaintiff,  when  he  so  deposed  and  swore  to  the  truth  of  the  said  an- 
swer as  aforesaid,  then  and  there,  to  wit,  at  Westminster  aforesaid,  in  the 
•aid  county  of  Middlesex,  well  knew  the  said  several  matters  and  things 
aforesaid,  so  sworn  by  him  as  aforesaid,  to  be  false  and  untrue;  and  whereas 
in  truth  and  in  fact  the  said  defendant  did  give,  &c.  {denying  the  ansioer^  as  in 
ths  said  answer  is  alleged^)  and  the  said  plaintiff,  when  be  so  deposed  and 
swore  in  that  behalf  as  aforesaid,  then  and  there,  to  wit,  at  Westminster  afore- 
said, well  knew  and  believed  that  the  said  bill  was  given  as  a  loan  or  accommo- 
dation to  him  as  aforesaid  ;  and  whereas  in  truth  and  in  fact  the  said  plaintiff 
did,  &c.  {denying  answer,  and  asserting  that  plaintiff  perjured  himself  through' 
out  (dl  the  positions  of  the  anstver ;)  and  the  said  defendant  further  says,  that 
on  the  occasion  of  the  said  plaintiff  ho  swearing  and  deposing  as  aforesaid,  it 
became  and  was  material,  for  the  purposes  of  the  said  sui*,  to  ascertain  the  truth 
of  the  matter  so  by  him  sworn  and  deposed  to  as  aforesnid  ;  and  the  said  de- 
fendant says,  that  the  said  plaintiff  on,  &c.  at,  &c.  {venue)  aforesaid,  before 
the  said  Sir  B.  G.  (then  and  there  being  one  of  the  barons  of  tho  said  court 
of  Exchequer  at  Westminster,  and  then  and  there  having  coinpcteut  power  and 
authority  to  administer  the  said  oath  to  the  said  plaintiff,)  did  knowingly,  falsely, 
wickedly,  maliciously,  wilfully,  and  corruptly,  in  manner  and  form  aforesaid, 
commit  wilful  and  corrupt  perjury,  to  the  great  displeasure  of  Almighty  God, 
to  the  great  damage  of  him  the  said  defendant,  to  the  evil  example  of 
others,  and  against  the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity ;  wherefore  the  said  defendant,  at  the  said  several  times  when,  &c. 
the  same  and  every  of  them  being  after  the  commission  of  the  said  perjury  by 

[  *1040  ]  the  said  plaintiff  as  aforesaidt  ^published  the  said  supposed  libel,  and  spoke  and 
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published  tho  said  several  words  in  the  said  declarntion  mentioned,  as  it  was 
lawful  for  him  to  do,  for  the  cause  last  aforesaid,  with  this,  that  the  said  de- 
fendant doth  aver  that  the  said  bill  and  answer  herein-before  mentioned,  are  re- 
spoctively  one  and  (he  same  bi)l  and  answer,  and  not  other  and  different,  and 
which  said  an-^wer  was  sworn  to  before  the  said  Sir  B.  6.  in  manner  aforesaid, 
and  not  at  Chepstow  aforesaid,  or  elsewhere,  of  the  county  of  Middlesex,  as 
aforesaid.  And  this,  &c. — [Conclude  with  a  verification,  as  ante,  907,  sixth 
form.] 


1040 


FOR 
SLAIIDCR. 


[First  plea,  general  issue,  not  guilty,  as  ante,  1030.] — And  for  a  further  plea  in  j^^ 


^l«a  to  d 


60» 


uon  to 


this  behalf,  as  to  the  speaking  and  publishing  the  words  following,  parcel  of  the  •}*?*^?JL^ 
words  in  the  said  first  count  of  the  said  declaration  mentioned,  to  wit,  '*  I  ship,  that 
saw  the  ship,  and  the  splice  or  scaif  of  the  keelson  was  open,  so  that  I  could  had  teen  the 
put  my  four  fingers  in  edgeways  ;"  and  also  as  to  ihe  speaking  the  words  in  the  5^^^,**** 


said  second  count  of  the  said  declaration  mentioned,  to  wit,  ^'  the  ship's  back  vcaff * 
is  broke,"  and  also  as  to  speaking  and  publishing  the  said  words  in  the  third  he  could  put 
count  of  the  said  declaration  mentioned,  he  the  said  defendant,  by  leave,  &c.  ^^Jj^ 
(actio  non)  because  he  says,  that  before  the  time  when  the  said  words  were  by 
him  spoken  as  aforesaid,  he  the  said  defendant  had  seen  the  said  ship,  and  the 
splice  or  scaff  of  the  keelson  of  the  said  ship  was  open,  so  that  he  the  said  de- 
fendant could  put  his  four  fingers  in  edgeways,  and  that  the  said  ship's  back  was 
broke,  to  wit,  at,  &c.  {venue)  aforesaid,  by  reason  thereof  the  said  defendant, 
at  the  time  in  the  said  declaration  mentioned,  spoke  and  published  the  said 
words  in  the  introductory  part  of  this  plea  mentioned,  as  it  was  lawful  for  him  to 
do.     And  this,  &c. — [Conclude  with  a  veHfication,  as  ante,  907,  9ixth  form,] 

AT  THE 

[First  plea,  not  guilty,  as  ante,  1030  ,•  second  plea,  actio  non,  as  ante  906,  »uitofex- 
third  fonn,] — Because  he  says,  that  the  *diocese  of  Chester  is,  and  at  the  time  &c. 
of  the  death  of  the  said  L.  was,  within  the  province  of  York,  and  that  the  said  {  *1041  ] 
diocese  of  Carlisle  is,  and  at  the  time  of  the  death  of  the  said  L.  and  at  thetiine  Plea  (to  a 
of  the  granting  of  the  said  letters  of  administration  was,  within  the  province  of  ia  trover,  at 
York,  and  that  the  said  L.  at  the  time  of  his  death,  was  an  inhabitant  of,  and  nutrator"**" 
commorant  at  the  parish  of  K.  in  the  county  of  Westmoreland,  and  within  the  where  admi- 

1  •      .   /•      .         i»      I  «  nwtration 

diocase  of  the  bishop  of  Carlisle  ;  and  the  said  defendant  further  says,  that  the  was  granted 
said  L.  in  his  life-time,  and  at  the  time  of  his  death,  had  divers  goods  and  chat-  (^.^  thaMn- 
tels,  rights,  and  credits,  which  were  6011a  notabilia  in  the  several  dioceses  of  J*'**^*!*'? 
the  bishop  of  Carlisle,  and  of  the  bishop  of  Chester,  within  the  said  province  of  tnlia  in  di- 
York,  that  is  to  say,  goods  and  chattels  to  the  value  of  <£ —  and  upwards,  with-  ce8es,and 
in  the  said  diocese  of  the  bishop  of  Carlisle,  to  wit,  at  the  parish  of  K.  and  al-  n'JgJ^JSi"**' 
so  other  iroods  and  chattels  to  the  value  of  £ —  and  upwards,  within  the  said  ^^^^t  ^ 
diocese  of  the  bishop  of  Chester,  to  wit,  at  and  in  tho  said  county  of  Westmore-  should  have 
land;  by  reason  whereof  the  said  letters  of  administration  are  void,  and  of  no  crbywxh-" 

biahop(o). 

(o)  See  other  pleas,  by  or  against  executors,  an-  bona  nptabitia  wa^  in  a  different  province,  the  dio- 

te,  941.     As  to  the  plua  of  frona  nota6t7ta  in  gene-  cesan   has  pnwor  to  grant  administration;    but 

ral,  seo  1  Saund.  274,  n.  S. — Bac.  Ab  Executors.  Avhoro  an  intestate  has  oona  notabilia  in  two  dio- 

If  the  defendant  says  that  tho  administration  was  cvscs,  within  the  same  province,  neither  diocesan  has 

raid,  because  he  did  not  reside  within  the  diocese  power  to  ffrani  such  atiminist ration,  but  it  roust  be 

at  the  time  of  intestate's  death,  he  should  plead  it  done  by  tne  inotronolitan  of  the  provinco,  5  B.  & 

specially,  6  B.  &  C.  493.  C.  493.-8  D.  &  R.  247,  S.  C 

If  tho  other  diocese,  in  which  the  intestate  had  » 
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efiect  in  law,  and  this  be  the  said  defendant  is  ready  to  verify  ;  wherefore  he 
prays  jcidgment  if  the  said  plaintifT  ought  to  have  or  maintain  his  aforesaid  ac- 
tion thereof  against  him,  &c. 


[*1042] 


*IN  REPLEVINS 


Non  cepU 


tn  the  King's  Bench,  (or  "  C.  P."  or  ••  Excheqtur.") 

C.  D.  N  Term, mil.  4. 

ats.  \  ^D<1  the  said  defendant  by  £•  F.  his  attorney,  comes  and  defends 
A.  B.  )  the  wrong  and  injury,  when,  &c.  and  says,  that  he  did  not  take  the 
said  [cattle,  goods,  and  chattels,]  in  the  said  declaration  mentioned,  or  any  or 
either  of  them,  or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath 
above  thereof  complained  against  him.  And  of  this  the  said  defendant  puts 
himself  upon  the  country,  &c. 


1ft.  Com- 
mancemeDt 
of  an  avow- 


In  the  Kvig'a  Bench,  (or  "  C.  P."  or  *♦  Exchequer.'') 


CD. 

ats 
A 


Its.    > 
.  B.  ) 


Term, 


ma  4. 


And  the  said  defendant,  by  E.  F.  his  attorney,  comes  and  defends 
the  wrong  and  injury,  when,  &c.  and  well  avows  the  taking  of  the  said 
[goods  and  chattels(c)]  in  the  said  declaration  mentioned,  in  the  said  [dwel* 
ling-hou8e((f),]  in  which,  &c.  and  justly,  d^c.  because  he  says  that,  &c. — 
[Here  follows  the  sfibjeci-malter  of  (he  avowry,] 


%i\j.  ConH  C.  D.  ^ 

mencement     ^^^^    I       \jj^j  1^^  gj,ij  defendant  by  E.  F.  his  attorney,  comes  and  defends 

<uMe(«).      A.  B.  j  the  wrong  and  injury,  when,  &c.  *and,  as  the  bailiff  of  G.  H*  well 
[    1048  J  acknowledges   the  taking  of  the  [goods  and  chattel8(/)]  in  the  said  declara- 
tion mentioned,  in  the  said  [dwc]ling-house(g:)],  in  which,  &c.  and  justly,  &c. 
because  he^says,  tt)at,&c. — [Here  follows  the  suhject'-fnalter  of  the  cognizance,] 


*  As  to  avowries  in  general,  see  vol.  i.  Index, 
*^  Replevin  J* 

(a)  When  the  defendant  has  not  in  fact  taken 
the  goods  or  cattle,  as  in  the  case  of  a  pound-keep- 
er, who  has  merely  received  them  into  the  pound, 
Cowp.  476,  or  where  thr  place  of  taking  the  cattle 
is  mistaken,  and  the  defendant  never  h.d  the  cat- 
tle in  the  place  named  in  the  declaration,  this  plea 
is  sufficient,  and  the  plainiifi*  will  be  nonsuited 
thereon,  1  Saund.  347,  note  I.  But  the  defendant 
cannot  have  a  rciiirn  of  the  goods  undei  this  plea, 
and  therefore,  in  order  to  huve  a  return,  he  roust 
plead  that  he  took  the  good:?  in  some  other  place, 
describing  it,  and  traverse  the  place  laid  in  the 
declaration,  and  in  order  to  have  a  return,  avow  or 
make  connizancc,  stating  the  cause  for  which  ho 
distrained,  I  Saund.  S47,  note  1.  See  the  forms, 
post,  1045. 

(6)  As  to  an  avowry-in  general,  see  ante,  vol.  i. 
Index,  "  Heplevin."'^om,  Dig.  Pleader,  3  K.  13, 
14, 16, 17,  &c.  and  1  Saund.  347,  &c. 

(e)  If  the  declaration   mention  the  taking   to 


have  been  of  other  things,  as  cattle,  &c.  then  let 
this  agree  therewith. 

(d)  If  the  declaration  mention  any  other  place 
let  this  agree  therewith. 

(«)  The  term  **  cognizance,'' imports  a  justifica- 
tion of  the  taking  in  right  of  another.  The  words 
"  as  bailiff  o^  &c."  aro  material,  and  if  one  avow 
and  the  other  make  cognizance,  without  saying  as 
bailiff  of  the  avowant,  and  entire  damages  bo 
given,  it  is  said  it  will  bo  error,  Yelv.  108.— Com. 
Di^Pleader,  2  K.  14.  The  words  "  as  bailiff  of 
E.F."  without  showing  the  defendant's  authority, 
are  sufficient  in  all  cases,  1  Saund.  347,  note  4,  and 
if  tlie  defendant  says,  "well  avows,"  instead  of 
''well  acknowledges,"  it  is  sufficient,  though  not 
technically  correct,  Cro.  Jac.  373.  In  replevin  the 
acting  as  bailiff  may  bo  traversed,  1  Saund.  347  c, 
n.  4. 

(/)  Let  this  agree  with  the  things  mentioned 
in  the  declaration. 

(gr)  Let  this  agree  with  the  premises  stated  in 
the  declaration. 
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C.  D.  &  E.  F. .  IS 

ats.  I      And   (he  said  C.  D.  and  E.  F.  by  G.   11.  their  attorney,  ^^''''^^x 

A.  B.  j  come  and  defend  the  wrong  and  injury,  when,  &c.  and  the  mcncon^nt 

said  C.  D.  in  bis  own  right  well  avowa,  and  the  said  E.  F.  as  bailiff  of  the  ?y  bySn^" 
said  C.  D.  well  acknowledges  the  taking  of  (he  said  [goods  and  chattels(/)]  »ndof  a 
in  the  said  declaration  mentioned,  in  the  said  [dweHing-house(g)]   in   which  by'knoiher. 
&c.  and  justly,  &.c.  because  they  say,  that,  &c. — [Here  follows  the  subject- 
matter  of  the  avotory  and  cognizance.] 

And  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  ac-  '^^'^^>'  ^^™' 
cording  to  the  form  of  the  Statute  m  such  case  made  and  provided,  the  said  C.  of  a  •econd 

D.  further  in  his  own  right  well  avows,  and  the  said  £.  F.  as  bailiff  of  the  said  comizuTce. 

further  well  acknowledges  the  taking  of  the  said  [cattle,  goods,  and  ^*'- 

chattels,]  in  the  said  declaration  mentioned,  in  the  said  [dwelling-house  and 

farm]  in  which,  &c.  and  justly,  &c.  because,  &c. 

And  this  he  the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays  judg-  elusion  of  an 
meut  and  a  return  of  the  said  [goods  and  chattels]  together  with  his  damages,  ^^o^i^T  oy 
&c.(A;),  according  to  ^the  form  of  the  Statute  in  such  case  made  and  provided,  (t). 
to  be  adjudged  to  him,  &c.  »•    ^  "**  J 


in 
or 


[Jlctio  non^  as  ante,  906,  first  foi'm.] — Because  he  saith,  that  the  said  [goods  P1<vl  iu  bar 
and  chattels]  in  the  said  declaration  mentioned,  at  the  said  time  when,  &c.  defendant 
were  (he  property  of  the  said  defendant  (or,  "o/*  one  E,  F.")  and  not  of  the  |^^*|»^*"««^ 
said  plaintiff,  as  by  the  said  declaration  is  above  supposed.  And  this  he  the 
said  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment,  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  and 
he  also  prays  a  return  of  the  said  [goods  and  chattels]  together  with  his  costs 
in  this  behalf,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, to  be  adjudged  to  him,  d&c. 

And  the  said  defendant,  by his  attorney,  comes  and  defends  the  wrong  Tho  Uke  in 

and  injury^  when,  d&c.  and  says,  that  the  said  plaintiff  ought  not  to  have  or  fbrm.^'^ 
maintain  his  aforesaid  action  thereof  against  himy  because  he  saith  that  the 
said  cattle*  goods,  and  chattels,  at  the  said  time  when,  &.c.  were  the  property  of 
one  C.  J.  and  not  of  the  said  plaintiff,  as  by  the  said  declaration  is  above  sup- 
posed ;  and  this  he  the  si  id  defendant  is  ready  to  verify  ;  wherefore  he  prn^s 
judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  he  also  prays  a  return  of  the  said  cattle,  goods,  and  chat- 

(/)  &  (ff)  So"  ^'^^  p?ecedin{*  notes.  in  case  any  avowry  or  cognizance  for  rents,  £cc.  or 

Ik)  See  another  form,  Boote's  Suit  at  Law,  239.  for  damace  feasant,  be  found  for  the  defendant,  or 

(»)  Seo  iurm,Morg.  691.    It  is  usual  to  con-  if  the   pTaintifT  be  nonsuit  or  ot}ierwiso  barred, 

chide  an  avowry,  or  cognizance,  with  a  verification,  enact,  that  defendant  recover  his  damages   and 

•ee  precedents,  1   Saund.  S47. — Boote,  230,  240.  costs,  tho*  conclusion  of  ilie  avowry  therefore  at- 

Bttt  these  b«tng  in  the  nature  iX  a  declaraliun  need  ludes  to  these  statutes. 

notbe  averred, Co.  Lit.  808  a.— Plowd.  14o,  168,  {k)  S^e   the  former  note;   the  "&c."    mean» 

aad  it  is  said  to  bo  the  best  way  to  conclude  each,  "  costs  and  charges  by  him  about  his  defence  in 

after  showing  the  cause  of  the  caption,  without  anv  this  behalf  expended,"  I  Saund.  347. 

avermentorftirthereoDcIusion,!  Saund.  347.    Tli^  (/)  As  to  the  mode  of  pleading  property,  ceo 

ftat.  7  Hen.  t.  c  4.  s.  8.  and  21  Hen.  8.  c.  19.  ^   V  Bui.  N.  P.  54.^Lil.  Ent.  858.^2  Rich.  C.  P.  7. 
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1''        tols,  ( oif ether  with  his  costsi,  in  *this  behalf,  according  to  the  form  of  the  Stat- 

A  W  M  V  U    A   V  ^^ 

ute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  6lc, 

Cemt  in       n    T%   ^ 
atiohco,       ^-  ^'^ 

wiih avowry     a(g.    I       \^ciio  non(n),  as  ante,  906,  first fonnA — Bernuse  he  saith,  that  he 

lor  return  t  »/         »/  j 

\m).  A.  B.  )  took  the  said  cattle  in  the  said  declaration  mentioned,  in  a  certain  close 

called  the in  the  parish  of  aforesaid,  in  the  county  aforesaid,  with* 

out  this,  that  he  took  the  said  cattle,  or  any  or  either  of  them,  in  the  said  place 

called  the in  the  said  parish  of in  the  county  aforesaid,  as  the  said 

plaintiff  hath  in  his  said  declaration  in  that  behalf  alleged.  And  this  he  the 
said  defendant  is  ready  to  verify ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  d&c. 
And  for  having  a  return  of  the  said  cattle,  the  said  defendant  well  avows  the 
taking  of  the  said  cattle,  in  the  said  declaration  mentioned,  in  the  said  close 

called (o),  and  justly,  &c.      Because  he  saith,  that(p)  before  the  said 

time  when,  &c.  and  at  the  time  of  the  making  the  demise  hereinaAer  mention- 
ed, one  £.  F.  was  seised  of  and  in  the  said  close  called  the in  which, 

&c.  with  the  appurtenances,  in  his  demesne  as  of  fee,  to  wit,  in  the  parish 
aforesaid  ;  and  being  so  seised,  he  the  said  E.  F.  before  the  said  time  ^hen,  ^.c. 

to  wit,  on,  &c.  A.  D. aforesaid,  in  the  parish  aforesaid,  in  th^  county 

aforesaid,  demised  the  said  close  called ,  in  which,  &c.  with  the  appurte- 
nances, among  other  things,  to  the  said  defendant,  to  have  and  to  hold  the 

same  to  the  said  defendant  for  the  term  of years  thence  next  ensuing,  and 

fully  to  be  complete  and  ended  :  by  virtue  of  which  said  demise,  he  the  said  de- 

[*1046  ]  fendant  afterwards,  and  before  the  said  time  *when,  &c.  to  wit,  on  the  day  and 

year  last  aforesaid,  entered  into  the  said  close  called  the ,  in  which.,  &c. 

with  the  appurtenances,  and  became,  and  until,  and  at  the  i>aid  time  when,  &c. 
was  lawfully  possessed  thereof;  and  because  the  said  cattle  in  the  said  decla- 
ration mentioned,  at  the  said   time  when,  &c.  were  wrongfully  and  injuriously 

in  the  said  close  called ,  and  treading  down  and  depasturing  the  grass  and 

herbage  there  then  growing,  and  doing  damage  there  to  the  said  defendant,  he 
the  said  defendant  well  avows  the  taking  of  the  said  cattle,  in  the  said  close 

called and  justly,  d&c.  as  for  and  in  the  name  of  a  distress,  for  the  said 

damage  so  there  done  and  doing  as  aforesaid  (g). 

Plea  admit- 

tinc  that  de-    Qtg,    f      ^^^  \\^q  ^^[^  defendant,  by  E  F.  his  attorney,  comes  and  defends 
the  cattle  in  A.  B.  )the  wrong  and  injury,  when,  d&c.  and  well  avows  the  taking  and  hav- 

foctu  in  quo 

them  dam-         ^^^  ^^  ^^®  ^^^'^  ^^  ^^^  V^^^  ^^  *^^  cepit^  ante,  (o)  The  close  first  mentioned  in  ihc  avowry, 

g  feasant     ^^^t  "•  <*>  *"^  ^**o  precedents,  Willes,475. — Rasl.  \p)  The  avowry  or  cognizance  is  to  be  accord* 

^                   Eut.  554,  555. — Clilt.  Ent.  6S6. — ^Tidds  Forms^  ing  to  the  fact,  and  may  be  for  rent,  &c.  as  in  the 

598  ;  4th  od.  690.     The  avowry  being  only  in  the  forms,  post,  1047,  &c.     See  Willes,  475. 

nature  of  a  suggestion  to  entitle  the  defendant  to  a  (9)  This  conchision,  without  a  verification,  li 

return  of  the  cattle,  &c.  the  plaintifl'  cannot  tra-  proper,  I  Saund.  S47,  n.  7.— ante,  ]04i,n.  a. 

verse  it,  but  must  either  take  issue  on  the  traverse  {r)  See  the  not*  s  to  the  plea  of  tton  cepii^  an- 

of  the  place,  or  amend  his  declaration,  1  Saund.  tc,  1042;  ^nxdcepit  in  cUio  ioco,  ante,  1045.    If 

347,  note  1. — Willes,  475. — 2B.  &P.  482.  the  defendant  have  had  the  cattle  in  the  place 

(n)  In  the  forms  referred  to  in  the  last  note,  the  mentioned  in  the  declaration  though  he  took  tiiem 

defendant    prayed  judgment  of   the  declaration,  lor  rent  or  damage  feasant  in  another  close,  he 

but  as  this  plea  is  in  bar,  and  not  in  abatement,  cannot  plead  non  cepit  or  cepii  in  alio  /oco,  but 

'  €ictiononi  seems  more  proper,  1  Saund.  347,  note  must  plead  as  above,  and  see  the  forms,  1  Saund. 

1 .— BarncF,  355J.— Willes,  475 .  347  a.~2  B.  &  P.  480.— 3  Wils.  295.-2  Wila.  354. 


in  another 
clo8e(r). 
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ifr 


(«). 


ing  the  ^aid  [mare]  in  the  said  declaration  mentioned,  in  the  said  piece  or  par- 
cel of  land  called ,  as  in  the  said  declaration  mentioned,  and  justly,  &,c. 

because  he  says,  that,  &c. — [Here  stale  a  seisin  in  Jee  of  another  close  in  G, 
H,^  and  a  demise  (hereof  to  the  defendant  and  his  en/rt^,  and  the  distress  dam- 
age feasant,  as  in  the  lastform^  to  the  end,  and  then  proceed  as  follows  ;] — And 
the  said  defendant  afterwards,  and  immediately  before  the  said  time  when,  &c. 
took  and  led  the  said  [mare]  from  the  said  close,  piece,  or  parcel  of  ground  so 
demised  to  him  as  aforesaid,  to  the  said  place  in  the  said  declaration  mention- 
ed, called  the ,  in  which,  &c.  and  at  the  said  time  when,  &c.  had  the  same 

there  in  the  way  from  the  said  close,  piece,  or  parcel  of  ground  so  demised  as 

aforesaid,  to  a  certain  open  pound  in  the  parish  of ,in  the  county  aforesaid, 

there  to  be  impounded  for  the  damage  so  done  in  the  said  close,  piece,  or  par- 
cel of  ground  so  demised  as  aforesaid.  And  this,  dtc. — [Conclude  with  a  vcr- 
ijicaiion^  as  ante,  1043.] 

*  [Commencement  of  avowtnf  or  cognizance^  as  ante,  1042,  3.] — Because  he  [*1047  ] 

says,  that  the  said  plaintiff  (or,  "  one  J.  K.^\s))  for  a  long  time,  to  wit,  for  the  rik^I&c. 

space  of years(/)  next  before  and  ending  on  a  certain  day,  to  wit,  the avow^**Sr 

day  of ,  A.  D. ,  and  from  thence  until  and  at  the  said  time  when,&c.(w)  cognizance 

held  and  enjoyed  the  said  dwelling-house(ar),  in  which,  &c.  with  the  appurte-  n  Geo.  2. 

c.  19.  f.  2i 

(«)  See  8  East,  316. — Supra,  note.  assignee  of  the  lease,  yet  if  the  lessor  has  not  as- 

{t)  This  is  usually  the  time  during  which  the  rent  sented  to  the  assignment,  it  is  said  the  avowrjr  may 

distrained  for  was  accruing  due.      The   precise  slate  that  the  premises  were  held  by  the  originail 

length  of  time  is  not  material,  provided  some  rent  lessee,  8  East,  316.    It  seems,  however,  advisa- 

was  due,  and  the  tenancy  subsisted  at  the  lime  of  blc  in  such  a  case  to  insert  two  avowries,  one  on 

distraining,  6  East,  434.  the  holding  of  ihc  lessee,  and  the  other  of  the  as- 

(u)  See  form?,  Morg.  591.--Tidd*8  Forms,  678.  si^nec. 

This  general  avowry  is  given  in  case  of  distresses  The  11  Geo.  2.  c.  19.  s.  22.  does  not  extend  to 

for  rent,  &c.  by  1 1  Geo.  2.  c.  1 9.  s.  22.     Sec  1  Chit,  an  avowry  for  a  rent-charge,  1  New  Reports,  66. 

Col.  St.  675.— 2  Saund.  2S4  c,  n.  3.— Gilb.  Rep.  Her'ioi  service  is  wilhin  the  statute,  and  lord 

175  to  185.    The  above  form  will  not  suffice  if  the  may  avow    generally.     Hcriol  custom  is  not,  2 

avowant  be  entitled  to  part  only  of  the  yearly  rent,  Saund.  168  a— 2  Wils.  28.    The  avowry  in  the 

as  if  he  be  a  tenant  in  common  only,  6  Bingh.  104,  latter  case  must  therefore  allege  seisin  of  lord,  &c. 

See  a  form  of  avowry  by  tenant  iri  common,  post,  Co.  Eni.  613  a. 

1056.     In   the  case  m  6  Bingh.  104,  the  avowry  That   a  parly  may  distrain  for  one  rent,  and 

was  for  rent  due  from   the  plaintiff,  as  tenant  of  avow  for  another,  see  2  Bingh.  446,  and  cases  there 

premises  to  the  avowant,  under  a  demise  before  collected. 

then  made,  at  the  year  y  rent  of  270/. ;  it  was  held  (w)  This  is  material  ;  if  the  distress  was  made 
not  supported  by  proof  of  a  conveyance  to  avow-  within  six  months  after  ihe  expiration  of  the  ten- 
ant, to  which  three  trustees,  the  lessors,  were  par-  ancy,  under  the  8  Ann.  c.  14,  the  avowrymust  bo 
lies,  but  which  was  executed  by  only  two  of  thim  ;  framed  accordingly,  as  in  the  form,  post,  l«61.     To 
and  see  the  cases  there  cited.  entitle  a  party  to  dislram,  he  must  have  a  re vcrsion- 
The  above  avowry  cr  coonizance    admits  the  ary  interest  m  the  premises  at  the  tunc  of  the  dis- 
propeny  of  the  goods  in  the  plaintiff,  2  Taunt.  72 ;  ircss^  5  Bingh.  24.— S  Bla.  Com.  7,  notes, 
but  if  ihe  plaintiflT's  plea  in  bar  si-bscqiicnlly  shows  (x)  State  the  premises  as  in  the  declaration.    If 
the   property  of  the  goods  to  bo  in  another,  the  other  premises  b«  demised  beiides  the  locus  tn 
plaintiff  cannot  maintain  the  action,  id.  quo,  then  say,  "  the  said  dwelling-house  afnongst 
How  to  make  cognizance  on  behalf  of  a  corpo-  other  premises,'"  but  this  is  not  absolutely  requi- 
irntion,  see  8  Went  w.  102;  and  by  husband  and  site,  as  each  pari  of  the  premises  la  liable  to  the 
wife  2  Taunt.  180.    A  husband  may  avow  in  his  whole  rent,  6  B.  &  C  34.    The  avowry  also  need 
own  naioe  f  .r  rent  due  in  right  of  his  wile,  2  Bingh.  not  state  more  than  what  the  rent  issues  out  of. 
71      Cro    Jac.  442.  282.--i  Mod.  273.-3  Sfldk.  and  therefore  where  furniture  was  also  demised 
207          '  with  a  house,  it  was  held  not  necessary  to  mention 
Ilia  sooetimes  advisable  to  draw  the  avowry  as  the  furniture,  Id.  261.    It  seems  that  thoueh  the 
at  common   law,  setting  out  the  title,  in  order  avowry  state  a  holding  of  more  P^J"*"  »*'»»  )° 
that  a  traverse  of  a  particular  part  of    it   may  fact  the  tenant  did  hold,  this  will  not  be  a  fatal  ▼*. 
be  taken,  and  that  the  parties  may  proceed  to  trial  nance.    Therefore  where   the    avowry   was  for 
utrJSme  p^^^^                    inlsSue,  2   Saund.  rent  in  arrcar  of  a  dwelling-house,  wuh  the  appur- 
jIJj             *^              ^  tenanccs,  and  it   appeared  in  evidence  that  the 
The  defendant  who  succeeds  on  an  avowry  or  plaintiff  m;rely  occupied  the  upper  part  of  the 
cognixance  for  rent  t»  entitled  to  double  costs,  with-  house,  and  that  the  shop  and  yard  were  m  iheoc- 
ouicertificate,  or  auggestioo,  1  Taunt.  210.-4  B.  cupation  of  other  f^nants,  it  was  held  no  variance  , 
kC.889.    2Bingh.a41.  10  Moore,  264. 
If  the  premttee  have  been  in  poseession  of  an 
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>«»        nancea,  as  tenant  thereof  to  the  said  defendant  (or,  "  G.  //.")  by  virtue  of  a 

'*'''''''  ^''   certain  demi8e(tf)  thereof  to  the  said  plaintiff  («)  or,  "  the  said  J.  K.'')  thereto- 

fore  made,  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  £ — , 

[  *1048  ]  payable  quarterly,  on,  &c.  {stating  the  days  of  payment){a)  in  every  year,  by 

even  and  equal  *portions,  *  and    becau8e(6)  the  sum  of  ^ — (c)  of  the  rent 

aforesaid,  for  the  space  of (d),  ending  as  aforesaid,  on  the  said day 

of ,  in  the  year  aforesaid,  and  from  thence  until,  and  at  the  said  time  when, 

&c.(e)  was  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant  (or, 
**  G.  H."  in  a  cognizance)^  he  the  said  defendant  well  avows,  (or,  if  a  cogni' 
zance,  **  as  bailiff  ef  the  said  G.  H.  well  acknowledges^^)  the  taking  of  the  said 
goods  and  chattels(/)  in  the  said  dweliing-house(g),  in  which,  &c.  and  justly, 
&c.  as  for{h)  and  in  the  name  of  a  distress  for  the  said  rent,  so  due  and  in  ar- 
rear to  the  said  defendant  (or,  "  G.  ff.")  as  aforesaid,  and  which  still  remains  due 
and  unpaid(t).     And  this,  &c.     [Conclude  with  a  venfication,  as  ante^  1043.] 

Tho  like  in 

a  more  gen-  . 

eralform  [Commencement  of  avow^-y  or  cognizance,  as  ante,  1042,3.] — Because  he 

says,  that  he  the  said  defendant  for  a  long  time,  to  wit,  for  all  the  time  during 
which  the  rent  hereinafter  mentioned  was  accruing  due,  and  from  thence  until, 
and  at  the  said  time  when,  dtc.  was  landlord  to  the  said  plaintiff  of  the  said 
dwelling-house,  io  which,  &c.  and  that  the  said  plaintiff  for  a  long  time,  to  wit^ 
for  the  space  of  [half  a  year,]  ending  on,  d&c.  and  from  thence  until,  and  at  the 
said  time  when,  &c.  held  and  enjoyed  the  said  dwelling-house,  in  which,  &c. 
with  the  appurtenances,  as  tenant  thereof  to  the  said  defendant  under  a  certain 
demise  thereof,  theretofore  made,  at  and  under,  &c. — [As  in  the  preceding  form 
to  the  end*] 

Avowry 

of  dio  rent        [Same  as  thejorm^  ante,  1047,  8,  to  the  asterisk,  and  then  proceed  thus  ;] — 
IiaU»fied(n    ^°^  because  a  large  sum  of  money,  to  wit,  *the  sum  of£ — ,  parcel  of  the  sum 
[*1049]  of  £ — ,  of  the  rent  aforesaid,  for  the  said  space  of ,  ending  as  afore- 
said, on  the  said day  of ,  in  the  year  aforesaid,  and  from  thence  until, 

and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from  the  said  plaintiff  to 

{y)  The  {larticulars  of  the  demise  need  not  be  for  was  accruing  due. 

stated,  but  if  stated  must  be  proved  as  alleged,  {e)  This  is  material,  ante,  1047  a,  note  w. 

Dougl.  065.  (/ )  If  cattle  or  other  things  be  alleged  in  the 

{x)  If  it  be  at  all  doubtfiil  to  whom  the  original  declaration  to  have  been  tiucen,  then  avow  the 

lettine  was,  the  words,  "  to  him  the  said  plaintifP  taking  of  them  also, 

should  be  omitted.  {g)  If  the  taking  be  alleged  in  the  declaraties 

(a)  The  terms  of  the  tenancvj  as  to  the  amount  to  nave  been  in  any  other  place  than  a  dwelling- 

of  the  reserved  rent  and  times  otpayment,  must  be  house,  then  let  this  avow  ihe  taking  in  such  place, 

accurately  described,  for  a  variance  would  be  fatal,  (k)  Not  necessary  after   the  ^  t^auae,  &€.** 

4  Taunt.  320.— 2  B.  &  A.  546.    If  there  be  any  Cartb.  828,  9. 

doubt  as  to  the  amount  of  reserved  rent,  or  the  (t)  It  has  been  supposed  that  the  words  of  Uie 

times  when  payable,  other  avowries  should  be  ad-  stat.  II  G.  2.  c.  19.  s.  f^.  render  this  alleffation 

ded.    Qutfre,  whether  an  avowry  stating  the  plain-  necessary,  but  see  2  Marsh.  SS6,  7.<— 7  Taunt, 

tiff  to  nave  held  under  a  demise,  at  the  yearly  72,  S.  C.->Gilb.Rep'.  181. 

rent  of  -'f.,  without  suting  when  the  rent  was  (k)  Observe  the  notes  to  the  preceding  form, 

payable,  does  not  infer  that  the  rent  was  payable  (/)  See  form,  Tidd's  Forms,  677.    This  form  b 

yearly,  S  Chit.  Rep.  531.— Latch,  364.— Bradby,  not  strictly  necessary,  for  the  plaintiff  may  avow 

26,  n.  for  an  entire  year's  rent,  &c.  though  only  part 

{b)  See  the  use  of  this  word,  Carth.  328,  S29.  thereof  be  due,  8  B.  &  P.  348.— 6  T.  R.  248,  n.  c. 

ic)  It  is  not  material  to  prove  the  precise  sum  —1  Saund.  201,  n.  1  ;  286,  n.  8.-6  East,  437. 

to  be  due,  as  stated  in  the  avowry,  and  ifUic  de-  Com.  Dig.  Pleader,  3  K.   14;  but  it  is  better  to 

fendam  avow  for  two  years  and  a  quarter  rent,  avow  only  for  the  rent  which  is  really  due,  in  or- 

he  will  recover,  if  he  prove  that  two  years  were  duo  der  to  avoid  the  expense  whirh  may  otherwise  be 

at  the  time  of  making  the  distress,  6  East,  434. —  occasioned   by  the  defendant's  pleading  rien  en 

5  T.  R.  248. — 3  B.  &  P.  848. — 2  B.  &  A.  249.—  arrear^  &c.  as  to  that  pan  of  the  rent  which  has 
4  B.  &  C.  938.  been  satisfied. 

(d)  The  time  during  nhich  tlic  r«nt  distrained 


md  defendaot  (the  residue  of  the  said  sum  or£ — ,  of  the  rent  aforeaaid*  hav-  roBxtrri 
iagbeen  before  then  paid  and  satisfied),  he  the  said  defendant  well  avows  the 
taking  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  in  the 
said  dwelling-house,  in  which,  Sec.  and  justly,  d&c.  as  for  and  in  the  name  of  a 
distress,  for  the  said  sum  of  ^— ,  parcel,  &c.  so  due  and  in  arrear  as  aforesaid, 
and  which  said  sum  of  ;f— ,  parcel,  &c.  still  remains  due  and  in  arrear  to  the 
said  defendant  as  aforesaid.  And  this,  &c. — [Conclude  with  a  verificaiian^  as 
im/e,  1043.] 

ats.    \     And   the  said  defendant  comes,  6lc,  and  justly,  &c.  because  he  '^^^^i^*  >*> 
A.  6.  j  says,  that  the  said  plaintiff,  for.  a  long  space  of  time,  to  wit,  for  the  ronn,b6inca 
space  of  [one  year  and  three  quarters  of  a  year]  next  before,  and  ending  on,  &c.  ®^8n«»w»» 
and  from  thence  until  and  at  the  said  time  when,  &c.  held  and  enjoyed  the 
said  [messuage  or  dwelling-house,]  in  which,  &c.  with  the  appurtenances,  as 
tenant  thereof  to  the  said  £«  F.  by  virtue  of  a  certain  demise  thereof  to  the 
said  plaintiff  theretofore  made,  at  and  under  the  yearly  rent  of  ;^ —  payable  quar- 
terly, to  wit,  on,  dl&c.  [stating  the  days  of  payment]  in  every  year,  by  even  and 
equal  portions,  and  because  £ —  part  of  the  rent  aforesaid,  for  the  said  space  of 
[one  year  and  three  quarters,]  ending  as  aforesaid,  (the  residue  of  the  said  rent 
being  paid  and  satisfied)  on,  &c.  and  from  thence  until  and  at  the  said  time 
when,  &.C.  were  due  and  in  arrear  from  the  said  plainlifi*  to  the  said  £.  F,  the 
said  defendant,  as  bailiff  of  the  said  £.  F.  acknowledges  the  taking  of  the  said 
goods  and  chattels  in  the  said  [messuage  or  dwelling-house]  in  which,  &c.  and 
justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in 
arrear  *as  aforesaid,  and  which  said  rent  still  remains  due  and  in  arrear  to  the  [  *1050  ] 
said  E.  F.  and  this,  &c. 

That  although  at  the  said  time  when,  d^c.  £—  of  the  rent  aforesaid,  being  The  like  ia 

part  of  one  year's  rent  due  on  the  said day,  &c.  aforesaid,  were  paid  to  Si.*' 

the  said  plaintifiT,  yet  £ —  of  the  said  sum  aforesaid,  being  the  residue  of  the 

year's  rent  due  on  the  said were  on  that  said  day,  dec.  in  arrear,  &c.  un* 

paid,  &c.  &c. 

IConmeneetnenl  as  ante^  1042.]— Because  he  says,  that  the  said  dwelling-  ^""^^ 
house  in  which^  &c.  in  the  said  declaration  mentioned,  is,  and  at  the  said  time  rent(m). 
when,  6lc.  and  for  ten  years  then  last  past,  and  long  before,  was  parcel  of  a 
certain  ancient  tenement  in  the  parish  aforesaid,  called  Jarde,  otherwise  Tard* 
place,  then  in  the  holding  of  the  said  J.  C.  and  that  the  said  tenement  whereof, 
dec.  with  the  appurtenances,  on  the  feast  day  of  St.  Michael  the  Archangel,  in 

the  year  of  our  lord and  for  the  space  of  four  years  then  last  past,  and 

more,  and  also  at  the  said  time  when,  &c.  was  and  still  is  held  by  the  said  J* 
C.  of  the  said  F.  H.  as  of  his  manor  of  Clysihydon,  with  the  appurtenances,  in 
the  said  county,  by  and  under  the  yearly  rent  of  four  shillings,  amongst  other 
things,  payable,  yearly  on  the  feast  day  of  St.  Michael  the  Archangel,  of  which 

(m)  See  6  Wentw.  160. 
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fcc. 


Ton  m«irr,  guj^  manor  the  saij  F.  H.  during  all  the  time  aforesaid,  and  long  before,  was 
and  ever  since  hath  been,  and  still  isy  seised  in  his  demesne  as  of  fee.  And 
that  the  said  J.  C.  before  the  rent  next  hereina(\er  mentioned,  or  any  part  there- 
of, became  due,  entered  into  the  said  tenement,  whereof,  Slc,  with  the  appurte- 
nances, and  was  seised  thereof  in  his  demesne  as  of  fee.  And  because  sixteen 
shillings  of  the  rent  aforesaid,  for  four  years,  ending  on  the  feast  day  of  St.  Mi- 
chael the  Archangel,  in  the  year  of  our  Lord on  that  feast  in  that  year, 

and  also  at  the  said  time  when,  &c.  were  due,  in  arrear,  and  unpaid  to  the  said 
F.  H.  he  the  said  T.  as  bailiflfof  the  said  F.  H.  well  acknowledges  the  taking 
of  the  said  goods  and  chattels  in  the  said  dwelling-house  in  \vhicb,  &c.  so  be- 
ing part  of  the  said  tenement,  with  the  appurtenances,  4in  form  aforesaid,  and 
justly,  &c.  as  a  distress  for  the-  aforesaid  rent,  so  being  due,  in  arrear,  and  un- 
paid to  the  said  F.  H.  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  and  the  said  rent  still  remains  wholly  due,  in  arrear,  and  unpaid : 
and  this  the  said  T.  is  ready  to  verify  :  wherefore  he  prays  judgment,  and  a  re- 
turn of  the  said  goods  and  chattels,  together  with  his  damages,  costs,  and  charges 
in  this  behalf,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, to  be  adjudged  to  him. 


r*1061] 

Cognizance 
where  the 
rent  was  at 
m>  much  per 
acre,  and 
quantity  not 
aacertained 


^[^Commencement  of  a  common  avowry,  or  cognizance,  as  anie^  1042,  3.] — 
Because  he  says,  that  the  said  plaintiff,  before  the  said  time  when,  &c.  to  wit, 
on,  d&c.  and  for  a  long  space  of  time,  to  wit,  for  the  space  of  two  years  and 
three  quarters  of  a  year  then  last  past,  and  continually  from  thence  until  and  at 
the  said  tifuc  when,  &c.  held  and  enjoyed  a  certain  mansion-house,  out-houses, 
&€•  with  the  appurtenances,  and  also  divers  acres  of  land,  with  the  appurte- 
nances, iii  the  paridh  of,  &.c.  (whereof  the  said  places  in  which,  &c.  were  and 
are  parcel),  as  tenant  thereof  to  the  said  £.  F.  under  a  certain  demise  thereof 
theretofore  made,  at  a  certain  yearly  rent,  to  wit,  d&c.  and  also  the  further  year- 
ly rent,  after  the  rate  of shillings  per  acre  for   each  of  the  said  acres  of 

land,  payable  quarterly,  to  wit,  on,  &c.  [slcding  the  quarter-days]  in  each  and 
every  year,  in  even  and  equal  portions,  and  the  said  defendant  avers  that  the 
said  acres  of  land  so  held  and  enjoyed  by  the  said  plaintiff  as  fast  aforesaid, 
during  the  time  last  aforesaid,  amounted  to  divers,  to  wit,  1 18  acres  of  land,  to 
witf  at  the  parish  aforesaid,  and  because  a  large  sum  of  money,  to  wit,  the  sum 
of  ^ —  of  the  rent  last  aforesaid,  for  two  years  and  ihree  quarters  of  a  year, 
ending  ou,  &c.  as  aforesaid,  became,  and  was  due,  and  thenceforth  until  and 
at  the  same  time  when,  &c.  was  in  arrear  and  unpaid  to  the  said  E.  K.  he 
the  said  defendant,  as  bailiff  of  the  said  K.  F.  well  acknowledges  the  taking  the 
said  goods  and  chattels  in  the  said  places,  in   which,  &c.  and  justly,  &c.  S[,l\ 


Avowry  for 
rent  when 
the  gooda 
weredis- 
traiaod  with- 
in vix 
months 


C.  D. 

atd. 


} 


And  the  said  defendant,  by his  attorney,  comes  and  defends 

A.  B.  ^  the  wrong  and  injury,  when,  &c.  and  well  avows  the  taking  of  the  said 
[goods  and  chattels]  in  the  said  declaration  mentioned,  in  the  said  [place]  in 

{n)  See  Yin.  Ah.  Distress,  E.  pi.  10.-^  B.&    landlord  cannot  di«(rain,  6  B.  &  A.S3S.— STaunt. 
A.  6S^ ;  unless  a  sperific  rent  be  agreed  upon  the     148. 
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which,  dtc.  and  justly,  dtc.  because  he  says,  that  the  said  plaintiff,  for  the  space  'on  rukt, 

of  [two  years]  and  more,  next  before  and  ending  on  the  day  of in  afterthccnd 

the  year  of  our  lord ,  held  and  enjoyed  the  said  [dwelling-house]  in  which,  *^^®i?™' 

d&c.  with  the  appurtenances,  as  tenant  thereof  to  the  ^said  defendant,  under  c.  l4(o). 
and  by  virtue  of  a  certain  demise  thereof  before  then  made  by  the  said  defendant  t  *^^^^  ] 
to  the  said  plaintiflT  at  a  certain  yearly  rent  of  £ —  payable  on,  d&c.  [stating  the 
days  of  payment]  in  every  year.     And  the  said  plaintifT  continued  and  was  in 
the  po9session(p)  of  the  said  dwelling-house,  with  the  appurtenances,  in  which, 

&c.  from  the  said day  of in  the  year  aforesaid,  until  and  at  the  said 

time  when,  &c.     And  because  [£6,  lU.]  of  the  rent  aforesaid,  that  is  to  say, 

[£6,  IO9.]  from  the  year  ending  oii  the  said day  of in  the  year  of 

our  Lord  [1830,]  and  [jffl.  1*.]  part  of  a  [year's]  rent,  from  the day  of 

[1828],  to  the day  of—  [1829,]  left  unpaid  and  in  arrear  on  the 

said day  of [1830 ;]  and  also  at  the  said  time  when,  &c.  was  due,  and 

in  arrear  and  unpaid  to  the  said  defendant,  he  the  said  defendant  well  avows  the 
taking  of  the  said  [goods  and  chattels]  in  the  said  declaration  mentioned,  in  the 
said  [place]  in  which,  &c.  at  the  said  time  when,  &c.  the  said  time  when,  &c. 

being  within  the  space  of  six  calendar  months  after  the  said day  of 

in  the  said  year  of  our  Lord  [1830,]  and  during  the  continuance  of  the  title  and 
interest  of  the  said  defendant  in  the  said  [dwelling-house,]  with  the  appurtenan- 
ces, in  which,  &c.  and  during  the  possession  of  the  said  plaintiff,  and  justly, 
&c.  for  and  in  the  name  of  a  distress  for  the  said  rent  so  due,  in  arrear,  and 
unpaid  as  aforesaid ;  and  which  said  rent  now  remains  due,  in  arrear,  and 
unpaid  ;  and  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment,  and  a  return  of  the  said  goods  and  chattels,  together  with  his 
damages,  &c.  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, to  be  adjudged  to  him,  d&c. 

And  defendant,  by his  attorney,  comes  and  defends  the  wrong  and  Cognizance 

injury  when,  &e.  and  as  bailiff  of  E.  F.  well  acknowledges  the  taking  the  said  foj^rontl? 
[hay,  grass,  cattle,  goods,  and  chattels,]  in   the  said  declaration   mentioned,  ^^^'®  ^° 

""  ■*  common 

(except  the  said  one-wheel  cart(r),  in  the  said  places  in  ^which,  &c.(9)  and  appurtenant, 
justly*  &c.  because  he  says,  that  the  said  plaintiff,  for  a  long  time,  to  wit,  for  Qeo^z,  c. 

the  space  of years  next  before,  and  ending  on  the day  of in  r%VJieq-i 

the  year  aforesaid*  and  from  thence  until  and  at  the  said  time  when,  &c.  held 

and  enjoyed  the  said  closes  called and  the  said  'messuage  and  dwelling 

in  which,  &c.  amongst  other  things(<),  as  tenant  thereof  to  the  said  E.  F.  by 

(o)  The  title  of  defendant  need  not  be  set  out,  Bench. 

see  11  Geo.  2.  c.  19.  s.  22.    See  a  form  against  an  {r)  By  tho  slat.  11  Geo.  2.  c.  19.  8.  6,  cattle  or 

administrator,  1  Hen.  Bla.  465,  and  another  form,  stock  feeding  on  a  common,  &c.  belonging  to  the 

where  there  was  a  custom  to  have  an  away- going  demised  prcmisos,  may  bo  distrained,  but  tho  law 

crop^  1  Hen.  Bla.  5.    See  the  notes  to  1  Chit.  Col.  gives  no  authority  to  distrain  the  tenant's  cart 

Stat.  665.  upon  tho  common.    That  could  only  be  distrained 

(  b)  It  need  not  be  a  tortious  holding  over,  or  a  upon  tho  demised  premises,  unless  fraudulently 

huMmg  over  of  the  whole  premises,  4  B.  &  C.  61 . —  removed  to  prevent  its  being  distrained,  see  1  Chit. 

6  D.  £  R.  165,  S.  C.    Therefore  a  landlord  who  Col.  S:at.  671,  662,  663,  notes, 

permits  his  tenant  to  retain  possession  of  part  of  («)  The  declaration  specified  in  what  particular 

a  farm  after  the  tenancy  has  expired,  may  distrain,  places  the  different  articles  were  taken,  some  in  a 

unddf  the  8  Ann.  c.  14.  s.  6  and  7,  on  that  part,  dwelling-house,  &c.  and  some  on  a  waste, 

within   six  months    after  the  expiration    of^  the  {t)  If  the  rent  be  not  for  any  other  land  or  pre- 

tenancy.  id.  mises  than  the  two  fields,  and  the  messuage  raen- 

(9)  This  cogntzanco  was  settled  with  great  cars  tioncd  in  the  declaration,  tho  words,  **  amongst 

by  an  eminent  Picador,  af\erwards  raised  to  the  other  thing(«,'*  should  be  struck  out. 
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rom  virtue  of  a  certain  demise  thereof  to  him  the  ^id  plaiDtiff(«)  theretofore  made*  at 
m«rr,  c.  ^^^  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of  rf —  payable,  &c.  and 
because  the  sum  of  £ —  of  the  rent  aforesaid,  for  the  said  space  of  three  years 
ending  as  aforesaid,  on,  &c.  in  the  year  aforesaid,  and  from  thence  until  and  at 
the  said  time  when,  6lc,  was  due  and  in  arrear  from  the  said  plaintiff  to  the 
said  £.  F.  he  the  said  defendant,  as  bailiff  of  the  said  E.  F.  well  acknowledges 
the  taking  of  the  said  hny,  grass,  cattle,  goods,  and  chattels  (except  the  said 
one-wheel  curt)  in  the  said  places  in  which(w),  the  said  cattle  then  being  feed- 
ing and  depasturing  in  and  upon  the  said  waste  or  common  called  Aston,  and 
the  said  plaintiff  in  replevin  then  and  there  exercising  and  enjoying  a  right  of 
common  of  pasturing  thereon,  appurtenant  and  belonging  to  the  said  demised 
premises,  and  ju.<stly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  rent 
so  due  and  in  arrear  to  the  said  E.  F.  as  aforesaid  ;  and  this,  dtc. — [Conclud9 
with  a  verification  09  ante^  1043.] 

ATowry  and      And  the  said  defendants  C.  and  D.  by their  attorney,  come  and  defend 

SS^e"ll  the  wrong  and  injury,  &c.  and  the  said  *C.  in  his  own  right,  well  avows,  and 
vTi  f'for  ^^®  ^^^^  ^'  °^  bailiff  of  the  said.  C.  well  acknowledges  the  taking,  d&c.  in  the 
adisiress  for  said  [place]  in  which,  &c.  because  they  say,  that  the  said  plaintiff,  for  the  space 
goods  fraad-  of  [one  year]  next  before,  and  ending  on,  &c.  (tkB  day  the  rent  fell  due)  and 
moveZ  from/*'<'*>^  thence  until  and  at  the  said  time  lo^en,  ^c.  enjoyed  a  certain  [messuage, 
demited  pre-  tenement,  and  premises,]  situate  and  being,  d&c.  as  tenant  thereof  to  the  said 

IBISES  I  wle  j~^ 

r*l064  ]  C.  under  and  by  virtue  of  a  certain  demise  theretofore  made  by  the  said  C.  to 
the  said  plaintiff,  at  and  under  the  [yearly]  rent  of  i£ —  payable  on,  d&c.  {$taiing 
the  days  of  payment)  in  the  said  year;  and  because  the  sum  o££ —  of  the  rent 
aforesaid,  for  [the  year]  aforesaid,  ending  on,  kc.  {the  day  the  rent  fell  dice) 
on  that  day,  and  from  thence  until  and  at  the  said  time  when,  &/C.  waa  due, 
in  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  C.  and  because  the 
said  goods  and  chattels  in  the  said  declaration  mentioned,  before  the  said  time 
V>hen^  ^c.  and  after  the  rent  aforesaid  became  due  and  payable  from  the 
said  plaintiff  to  the  said  C,  to  tot/,  on,  ^c.  were  wrongfully,  fraudulently,  and 
unjustly  removed  and  taken  by  the  said  plaintiff,  from  and  out  of  the  said  [mes- 
suage, tenement,  and  premises  aforesaid]  so  demised  by  the  said  C.  to  the  said 
plaintiff,  with  intent  wrongfully  and  unjustly  to  defraud  the  said  C.  of  the  said 
rent,  and  to  prevent  the  said  C.  from  distraining  the  same  for  the  said  arrears 
of  rent,  against  the  form  of  the  Statute  in  such  case  made  and  provided ;  and 
also  because  the  said  goods  and  chattels  were  aHerwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  put  and  placed  by  the  said  plaintiff  into  the  said  place  in 

(u)  If  the  original  letting  was  not  to  him,  these  and  the  plea  should  show  K,  Id.    It  has  been  said, 

words  must  be  omitted.  that  to  justify  the  landlord  distruning  under  this 

(10)  The  Pleader  doubted  whether   the  right  act,  the  rent  must  be  in  arrear  at  the  tioM  of  the 

ott^t  not  here  to  be  more  particularly  stated,  but  remoyal,  S  Saund.  284.  n. — S  Esp.  15. — 8  8aund. 

adfised,  that  unless  this  general  statement  were  S,  n.  h.^-^Sed  vide  4  Campb.  Ido.— t  Saund.  f84, 

specially  demurred  to,  as  not  being    sufficiently  eotilro,  and  the  words  of  the  act  seem  to  be  aMinst 

particutar,  it  would  suffice.  the  correctness  of  such  a  doctrine.    How  Tar  a 

(s)  See  the  notes  and  cases  upon  this  enact*  creditor  nmy  reroore,  6  M.  &  S.  tOO,  and  what 

nent,  and  the  third  section  of  the  11  Geo.  S.  0.  proof  of  fraudulent  remoral,  S  Price,  SOI.— -S  D.  h 

19.— Ante,  vol.  ii.  4d6  6 ;  and  1  Chit.  Col.  Sut.  R.  Ml.    The  removal  need  not  be  elandeetioe  as 

Ses,  and  notes.    The  avowry  must  be  special,  4  well  as  fraudulent,  4  D.  ft  R.  aS.    It  is  immaterial 

Campb.  156.    In  order  to  support  \L  the  goods  at  what  time  the  goods  are  removed,  whether  by 

mMSt  be  th«  property  of  the  tenant,  6  M.  fit  8.  48 ;  day  or  night.  lb.  ibU.— I  Car.  Rep.  HI. 
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which*  &c.  io  the  said  declaration  raentiooed,  the  said  C.  in  hi4  own  riffht*  well        '<>» 
avows,  and  the  said  D.  as  bailiff  of  the  said  C.  well  acknowledges  the  taking  ' 

oi  the  said  goods  and  chattels  in  the  said  [place]  in  which,  d&c.  in  the  said  de- 
claration  mentioned,  and  justly,  &c.  at  the  said  time  when,  &c.  (the  same  be- 
ing within  thirty  days  next  after  the  said  fraudulent  removal  of  the  said  goods 
and  chattels  from  and  out  of  the  said  [messuage,  tenement,  and  premises,]  so 
demised  as  aforesaid,  by  the  said  C.  to  the  said  plaintiff,)  for  and  in  the  name 
of  a  distress  for  the  rent  so  being  due  and  in  arrear,  d&c.  And  this,  d&c. 
wherefore^  &c.— [ConcMe  wilh  a  verifieation^  as  ante^  1043.] — [If  the  goods 
were  removed  before  the  rent  fell  due^  or  there  be  any  do^t  os  to  whether  the  re- 
movat  was  after  that  /tme,  then  add  another  avowry^  like  the  ofrove,  omitting  the 
words  in  italics,"] 

[First  avowry  like  the  common  one^  ante^  1047,  for  the  single  rent ;  second  ^^^^T  ^ 
avotory^  commencing  as  ante^  1043.] — Because  he  says,  that  before  and  at  the  plaintiff 
said  time  when,  d&c.  he  the  said  defendant  was  seized  in  his  demesne  as  of  fee,  after  noUeo' 
of  and  in  the  [dwelling-house]  in  which,  6t,e.  and  being  so  seised,  be  the  said  de-  ^^^^^  ^' 
fendant  heretofore,  aud  before  the  said  time  when,  6lc,  to  wit,  on,  &c.  at,  d£.c.  llGeo.t.c. 
demised  to  the  said  plaintiff  the  said  [dwelling-house]  in  which,  d&c.  to  hold  the 
same  to  the  said  plaintiff  from  the  day  and  year  last  aforesaid,  fer  one  whole  year 
then  next  ensuing,  and  so  from  year  to  year  so  long  as  the  said  defendant  and 
plaintiff  should  respectively  please,  at  the  yearly  rent,  or  sum  of  [jf  18,]  paya- 
ble, [quarterly,]  to  wit,  on,  &c.   (stating  days  of  payment)  in  each  and  every 
year,  by  even  and  equal  portions ;  by  virtue  of  which  said  demise  the  said 
plaintiff  on  the  said,  &c.  entered  into  and  upon  the  said  demised  premises,  and 
became  and  was  possessed  thereof,  and  being  so  possessed,  before  the  said 
time  when,  &c.  and  before  the  [1st  of  August,  1826,]  to  wit,  on,  d&c.  afore- 
said, at,  &c.  {venue)  he  the  said  plaintiff  having  power  to  determine  the  said 
tenancy,  by  giving  notice  to  quit  hereinafter  mentioned,  gave  to  the  said  defend- 
ant notice  that  he  the  said  plaintiff  would  quit  and  deliver  up  possession  of  the 
said  dwelling-house  and  premises  so  by  him  holden  as  aforesaid,  on  the  [1st  of 
Aogast]  then  next.     And  the  said  defendant  further  saith,  that  the  said  plaintiff 
did  not  nor  would,  on  the  day  and  year  last  aforesaid,  quit  or  deliver  up  posses- 
sion of  the  said  [dwelling-house]  and  premises  pursuant  to  the  said  notice,  but 
then-and  there  refused  so  to  do ;  and  on  the  contrary  thereof,  without  the  con* 
sent  of  the  said  defendant,  held  over  and  continued  possession  of  the  said 
[dwelling-house  and]  premises,  from  the  day  and  year  last  aforesaid  until  and 
at  the  said  time  when,  &.c.  although  the  said  defendant  during  that  time  was 
entitled  to  the  possession  thereof  from  the  said  plaintiff,  whereby  the  said  plain- 
tiff then  and  there  became  liable  to  pay  to  the  said  defendant  during  the  time 
he  the  said  plaintiff  continued  in  possession  of  the  said  [dwelling-house  and] 
premises  after  the  said  [Ist  of  August,  A.  D.  1826,]  as  aforesaid,  the  yearly 
rent  of  [;^36,]  being  at  the  rate  of  double  the  rent  or  sum  which  the  said  plain- 

(y>  A  landlord  may  distrain  for  doable   rent  rent,  ante,  495;  for  donl>l6  ▼aloe,  ante,  dSS.  It  aeeni 

wl|«ra  the  tenant  hoUa  offer  after  his  own  notice,  that  an  avowry  for  double  rent  will  be  maintained, 

but  not  for  double  value  where  he  holda  over  after  though  the  tingle  rent  only  be  due,  tee  4  B.  fc  C . 

the  landlord^  notice,  tee  1  Chit.  Col.  8ut.  674,  and  999. 
notes ;  and  see  the  form  of  daclarauoo  for  double 
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^°^  tiir  would  otherwise  have  paid,  in  case  the  said  notice  had  not  been  so  given  : 
'  *  and  because  the  sum  of  [^18]  of  the  said  rent  of  [^36]  for  [one  half]  year,  next 
before  and  ending  on  the  said  [Ist  day  of  August,  A.  D.  1826,]  aforesaid,  and 
from  thence  until  and  at  the  said  time  when,  &c.  was  due  and  in  arrear  from 
the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  well  avows  the 
taking  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  in  the 
said  [dwelling-house]  in  which,  Alc.  ^nd  justly,  &c.  as  for  and  in  the  name  of 
a  distress  for  the  said  rent  so  due  and  in  arrear  to  the  said  defendant  as  afore- 
said, and  which  still  remains  due  and  unpaid.  And  this,  d&c. — [Conclude  mik 
a  terijicaiion^  as  anitf  1043.] 

f  *1066  ]      *And  the  said  defendant,  by his  attorney,  comes  and  defends  the  wrong 

M^£uiiff"or  ^"<1  injury,  when,  &c.  and  as  the  bailiff  of  C.  J.  B.  esq.  executor  of  the  last 
^LSir^^*  will  and  testament  of  Sir  C.  B.  knt.  deceased,  well  acknowledges  the  taking  of 
Hen.  8.C.  the  said  [goods  and  chattels]  in  the  said  declaration  mentioned,  in  the  said 
tress  for  rent  [dwclling-house]  in  which,  d&c.  and  justly,  6lc,  because  he  saith,  that  the  said  plain- 
£case(l(«).   ^'^  ^^^  ^  '^"S  space  of  time  and  during  all  the  time  which  the  rent  hereinafter  men- 

tioned  was  accruing  due,  to  wit,  continually  from  the day  of ,  in  the 

year  of  our  Lord ,  until  and  upon  the day  of in  the  same  year, 

and  from  thence  until  the  time  of  the  death  of  the  said  Sir  C.  B,  which  happened 
heretofore,  to  wit,  on,  &c.  to  wit,  at,  d&c.  (venue)  held  and  enjoyed  the  said 
[dwelling-house]  in  which,  &c.  with  the  appurtenances, as  tenant  thereof  to  the 
said  Sir  C.  B.  under  and  by  virtue  of  a  certain  demise  thereof  theretofore  made, 
at  and  under  the  yearly  rent  of  £ —  payable  quarterly,  to  wit,  on,  &c.  [stating 
the  quarterly  days']  in  each  and  every  year(a) ;  and  because  a  large  sum  of  ' 
money,  to  wit,  the  sum  of  i£ —  of  the  rent  aforesaid,  for  the  space  of  one  quar- 
ter of  a  year  of  the  said  time,  ending  on,  &c.  became  and  was  due  and  in  ar- 
rear to  the  said  Sir  C.  B.  deceased,  in  his  life-time,  and  continued  so  in  arrear 
and  unpaid  until  and  at  the  time  of  the  death  of  the  said  Sir  C.  B.  and  from 
thence  until  and  at  the  said  time  when,  d&c.  continued  in  arrear  from  the  said 
plaintiff  to  the  said  C.  J.  B.  as  such  executor  as  aforesaid,  and  because  the  said 
[  *1056  ]  plaintiff  remained  in  possession  of  the  said  [dwelling-house]  in  which,  *&rc. 
from  the  death  of  the  said  Sir  C.  B.  until  the  said  time  when,  &/C.  the  said  de- 
fendant as  bailiff  of  the  said  C.  J.  B.  as  such  executor  as  aforesaid,  well  ac- 
knowledges the  taking  of  the  said  [goods  and  chattels]  in  the  said  declaration 
mentioned,  in  the  said  [dwelling-house]  in  which,  &c.  and  justly,  &c.  as  for 
and  in  the  name  of  a  distress  for  the  said  rent  so  due  and  in  arrear,  as  aforesaid, 
and  which  said  rent  still  remains  due,  in  arrear,  and  unpaid ;  and  this,  &c. — 
[Verification^  as  ante,  1043,  and  conclude  with  a  proferi  of  the  Utters  tesiamen' 
tary,  as  ante^  35,  and  then  insert  a  cognizance  for  rent  due  to  executor  as  a  de-> 

{x)  This  pica  held  good,  see  3  Mooro^  606. — 1        (a)  It  is  unaeccssary  for  the  dcfoodant  to  show 

B.  &  B.  t79,  S.  C— 8  Taunt.  159.— S  Moore,  48.  how  the  plaintiflT  became  entitled  to,  or  held  the 

—4  Id.  409.— 2  Binff.  198.— See  Bradby  on  Dis-  premises,  2  Moore,  48.-8  Taunt.  159,  S.  C.    The 

tresses,  74,  Slc.  and  the  notes,  1   Chit.  Col.  Stat«  testator's  title  need  not  bo  shown ;  neither  need  it 

659.    Qiuers  whctlicr  this  statute  extends  to  all  bo  shown  that  the  executor  was  entitled  to  distrain, 

rent  senrices  reserved  upon  leasee  for  years,  as  at  least  the  omission  uf  thc.;c  averments  is  imma- 

well  as  upon  freehold  leases.  2  Moore,  48.    How  tcnal  after  verdict}  3  Moore,  606.— I  B.  &  B.  279, 

to  plead  to,  see  2  B.  &  B.  36.-3  Moore,  608.-1  8.  C. 
B.  &B.278|8.  C. 
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i^ste  in  his  civn  %ight^  not  staling  Ihe  derivative  character,  if  there  be  any        *^o" 
ground  for  sucii  a  cogntzance,] 

[^Commencement  of  avowry^  as  otiie,  1042.] — Because  he  says,  that  he  the  Avowry  by 

said  plaintiff  for  a  long  space  of  time,  to  wit,  for  the  space  of next  before,  Tn  cammon, 

and  ending  on  the  ^-*^  day  of  — —  A.  D.  — --  and  from  thence  until,  and  at  [o'hi^(M*!"* 
the  same  time,  when,  dec.  held  and  enjoyed  one  undivided  moiety  (the  whole 
into  two  equal  moieties  to  be  divided)  of  the  said  dwelling-house,  in  which,  &c. 
with  the  appurtenances,  as  tenant  thereof  to  the  said  defendant,  under  and  by 
virtue  of  a  certain  demise  thereof  to  the  said  plaintiff  theretofore  made,  at  and 
under  the  yearly  rent  of  £ —  payable  quarterly,  on  the,  &c.  [stating  the  entire 
rent^  and  the  days  of  payment]  in  every  year,  by  equal  and  even  portions  ;  and 
because  one  undivided  moiety  of  the  sum  of  j^ —  of  the  rent  aforesaid,  for  the 

space  of ending  as  aforesaid,  on  the  said day  of *  A.  D.  — *— 

albresaid,  and  from  thence  until,  and  at  the  said  time  when,  &c.  was  due  and  in 
arrear  from  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  well 
avows  the  taking  of  the  said  goods  and  chattels  in  the  said  declaration  mention* 
ed,  in  the  said  dwelling-house,  in  which,  &c.  and  justly,  &c.  as  for  and  in  the 
name  of  a  distress  fur  the  said   undivided  moiety  of  the  said  rent  so  due, 
and  in  arrear  and  unpaid  as  aforesaid,  and  which  is  still  due,  in  arrear,  and  un- 
paid ;  and  this  he  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment, and  a  return  of  the  said  goods  and  chattels,  together  with  his  damages, 
6lc.  ^according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to  [^1057  1 
be  adjudged  to  him,  d&c.     And  for  a  cognizance  in  this  behalf,  the  said  defend-  poFpz^Dc^ 
ant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  accord-  bailiff  of  th« 
ing  to  the  form  of  the  statute  in  such  case  made  and  provided,  as  bailiff  of  Gk  in  Gomm^^ 
IL  well  acknowledges  the  taking  of  the  said  goods  and  chattels  in  the  said  dec* 
laration   mcrntioned,  in  the  said  dwelling-house,  in  which,  &.c.  and  justly,  dec. 
Because  he  say;?,  iLc, — [Cognizance  as  bailiff  of  the  other  tenant  in  common 
for  an  undivided  moiety  of  the  rent  due  to  him^  similar  to  the  above  avowry,  and 
see  ante,  104S,  1019,  as  to  the  language  of  the  cognizance,'] 


POOtL  BATC» 

f  ibr 
nX0 


[First  plea,  non  cepit,  cm  ante,  1042  ;  second  plea,  as  follows :] — And  for  an  Avowry  for 
avowry  in  this  behalf,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  ?^  ""' 

(6)  Sue  tlie  forms,  5  T.  R.  246.-8  Wcntw.  122.  S&Ik.  391.— 6  Mod.  25.— Bac.  Ab.  Joint-tenant} 

See  fimnn  of  avowry  by  a  joint-tenant,  Carth.  828.  &c.  K.— &W  vide  per  Abbott,  C.  J.— 4  B.  &  C. 

The  above   form  of   avowry  must    bo   adopted  158.— In  3  Salk.  207.— 5  T.  R.  247,  it  is  said,  if 

where  the  avowant  baa  not  a  right  to  the  entire  three  tenants  in  common  distrain  thirty    beasts, 

rent,  see  6   Ring.    104,  ante,  1047,  n. — ^Tenants  ihcy  must  each  of  them  avow  separately  for  ten. 

in  common  cannot  join  in  an  avowry  for  rent,  Where  land  was  demised  by  four  peraons  (whoso 

though  they  must  jom  in  an  avowry  tor  damage  original  title  did  not  appear)  at  one  entire  rent,  to 

feasant,  5  T.  R.  z46.-^Sir  Wm.  Jones,  253.-^2  bo  divided  and  paid  separately  in  eaual  portions, 

Hen.  Bla.  S86.    One  joint- tenant  may,  without  the  and  one  of  the  tour  distrained  upon  the  tenant  for 

assent  of  his  fellows,  appoint  a  bailiff  to  distrain  for  her  own  share  of  the  rent,  itw'as  held  the  distress 

rent  due  to  all  the  joint-tenants, 4  Bing.  662  *,  and  in  was  regular;  for  whatever  might  have  been  the  in- 

Seneral  if  a  party  has  an  interest  to  entitle  him  to  terest  of  the  landlords  as  between  themselTes,  as 

ittrvn,  his   being  bailiff  is  not  traversable.  Tear  between  them  and  the  terre-tenant,  they  were  te- 

Book,  16  Ben.  7, 17  a.— In  S  B.  &  B.  465 — 6  Moore,  nanis  in  common,  and  enutled  each  to  a  separate 

297,  6.  O.  it  was  held  that  an  avowry  by  one  of  distress,  1  M.  &  Y.  107. 

several  co-heirs  in  gavel  kind,  and  a  cognizitnce  as  le)  Tlio  stat.  43  Eliz.  c.  2.  s.  19.  gives  the  gene* 
bailiff  of  the  other  co-heirs  need  not  aver  an  au-  ral  issue  not  guilty  in  case  of  a  distress  for  poor 
Ibority  to  distrain  from  the  other  co-heirs.  The  rates,  and  also  the  above soecial  plea.  8««  form,t 
avowry  for  rent  must  be  de  unit  medietate  of  the  Rich.  C.  P.  S56.^8ee  S  Moore,  417.  The  avow- 
whoie  rent,  and  not  of  a  certain  suni|  which  amounts  ant  in  this  case  is  only  entitled  to  single  costs  un- 
to a  moiety,  Carth.  289.— 1  Ld.  Raym.  428.— 1  der  the  statute,  1  B.  &  B.  517. 
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roo«  KATB.  obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided* 

the  said  defendant,  as  churchwarden  of  the  parish  of in  the  county  of     ■ 

aforesaid,  and  the  said  £.  F.  as  overseer  of  the  same  parish,  well  avow  the  tak- 
ing  of  the  said  [stack  of  hay]  of  the  said  plaintifi*,  as  in  the  said  declaration 
mentioned,  in  the  said  [place]  in  which,  &c.  and  justly,  because  they  say,  that 
the  seizing,  taking,  and  detaining  of  the  said  [stack  of  hay]  as  in  the  said  dec- 
laration mentioned,  were  done  by  them  the  said  defendant  and  £.  F.  by  autho* 
rity  of  a  certain  act  of  parliament  made  in  the  parliament  of  the  lady  Elizabetbi 
late  queen  of  England,  holden  at  Westminster,  in  the  county  of  Middlesex,  in- 
tituled, **  An  Act  for  the  relief  of  the  Poor,"  and  according  to  the  tenor,  purport, 
and  effect  of  the  same  act  And  this,  d&c— [Conc/iide  tcUh  a  vert}!calfoii,  as 
ante^  1043.] 

[  *1058  ]       *[Commencenunt  of  avowry^  as  anie^  1042.] — Because  he  saith,  that  the  said 

rxASAirr.    place  in  which,  &c.(e),  now  is,  and  at  the  said  time  when,  &c.  was  the  close* 

afree£oi^r  '^^''  "°^  freehold  of  the  said  defendant  (/),  and  because  the  said  [cattle],  at 

under  a  dit-  the  said  time  when,  &c.  were  in  the  said  place  in  which,  d&c.  eating  up  the 

m  feaMDt  grass  there  then  growing,  and  doing  damage  there  to  the  said  defendant,  he  the 

^^'  said  defendant  well  avows  the  taking  of  the  said  [cattle]  in  the  said  place  in 

which,  d&c.  and  justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the  said  dam- 

sge  so  there  done  and  doing  as  aforesaid.     And  this,  &c.-^[Coikr/tide  wUh  a 

verifieatiwit  as  ante^  1043*] 

ateiiant  [Commencemeniof  avowry  or  cogntzathce^ OS auie^  1042.'] — Because  hesays« 

from  jMrto  thut  Q.  |{.  before  the  said  time  when,  6lc*  and  at  the  time  of  the  making  of  the 
UsMe  being  demise  hereinaAer  mentioned,  was  seized  of  and  in  the  said  place  in  which,  &c. 
(g.).     ^       with  the  appurtenances,  in  his  demesne,  as  of  fee ;  and  being  so  seized  he  the 
said  G.  11.  before  the  said  time  when,  &c.  to  wit,  on,&.c.  at,  &c.  (veniie)  afore* 
said,  demised(A),  the  said  place  in  which,  &c.(t)  with  the  appurtenances,  to 
the  said  defendant,  to  have  and  to  hold  the  same  to  the  said  defendant  for  one 
whole  year  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and 
so  from  year  to  year  as  long  as  they  the  said  G.  H.  and  defendant  should  re* 
spectively  please  ;  by  virtue  of  which  said  demise  he  ihe  said  defendant  after- 
wards, and  before  the  said  time  when,  dtc.  to  wit,  on  the  day  and  year  last  afore- 
[*1050  ]  said,  entered  into  the  ^said  place  in  which,  &c.  with  the  appurtenances,  and  be* 
came,  and  until  and  at  the  said  time  when,  &c.  was  possessed  thereof,  and  be« 

(ct)  See  ibmi,  Plead.  A.  471, 476.— S  Rich.  C.  der  a  lease,  vtate  the  seisin  in  fee  of  the  leasor  and 

P.  7, 858. — ^Morg.  800.    As  to  this  plea  in  gener-  the  lease,  with  a  profert,  and  then  state  the  entiy 

a],  see  1  Saund.  S47  d,  note  6.    It  is  necessary  to  as  above.    As  to  freehold  in  right  of  wife,  and 

act  fixtb  the  natnre  of  the  plaintiff'k  title,  and  it  is  pteadmc  title  in  general,  see  aute,  560  to  fiOt. 

Dot  sufficient,  as  in  trespass,  merely  to  say  that  (g)  Bee  form,  I  Rich.  C.  P.  S8S.    It  is  not  snA- 

the  defendant  was  lawfully  possessed,  &C.  2  B.  &  cient  merely  to  state  that  the  defendant  was  ioMK 

P.  869.— t  Saund.  £84  d,  i86.— I  Saund.  347  il.  fuUif  po99e9*ed,  ^e.  but  the  seisin  in  fee  and  ih* 

-  Bow  tenants  in  oommon  are  to  avow,  see  8  Hen.  demise  must  be  slated  according  to  the  fact,t  B. 

Bla.  886.  &  P.  869.— 2  Saund.  284  d,  286.    See  the  mode 

(«)  Where  the  defendant  is  only  aeiscd  of  part  of  stating  different  seisins  in  fee,  and  demtsea  by 

of  the  field,  &c.  mentioned  in  the  declaration,  it  is  lease,  &c  ante,  580  to  592,  and  the  Index, "  TVfw 

Doeessary  io  the  avowry  to  qualify  the  statement  of  PUadid.^ 

the  seism  accordingly,  1  Saund.  847  d,  n.  5;  and  (A)  If  the  demise  was  by  indenture  of  lease, 

aeetHeii.Bla.886.  then  stats  it,  and  the  defendant's  entry,  as  ante, 

(/)  In  an  avowry  by  a  freeholder,  the  words  549  to  661. 

cIsM.  soil,  and  frtehoidt  are  sufficiMit,  1  Saund.  (t)  See  the  cases  in  6  B.  8i  C.  84.— -10  Moore, 

S«7  d;  note  6.-4  Id.  SOS  a.    If  a  teisio  ba  shoiva,  S64.'-Aate,  1068. 
whit  noat  ba  stated,  ate  t  Lotw.  1280^  1.    If  uii- 
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cause  the  said  cattle  in  the  said  declaration  mentioned  at  the  said  tinne  when,  damaox 
&c.  were  wrongfully  in  the  said  place  in  which,  &c.  treading  down  and  depas*- 
turing  the  grass  there  then  growing,  and  doing  damage  there  to  the  said  defend- 
ant, he  the  said  defendant  well  avows  the  taking  of  the  said  cattle  in  the  said 
place  in  which,  &c.  and  justly,  &c.  as  for  and  in  the  name  of  a  distress  for  the 
said  damage  so  there  done  and  doing  as  aforesaid.  And  this,  &c. — [Conchide 
vnlh  a  venjicalion^  as  ante^  1043.] 

l^Commmcenuni  of  avowry  or  cognizance^  as  an/0,  1042.] — Because  he  says,  The  like  u 
that  the  said  place  in  which,  &c.(Ar)  now  is  and  from  time  whereof  the  mem-  er^orL  his 
cry  of  man  is  not  to  the  contrary,  halh  been  and  still  is  situate  within  the  ma-  ^°'''^' 
nor  of,  6lc. — [Here  state  that  the  locus  in  quo  was  copylwld^  and  the  admission 
of  the  copyholder^  and  the  eniry  of  such  copy  holder  j  as  ante^  565,  and  then  state 
the  demise  fram  year  to  year  to  the  defendant^  and  the  distress  damage  feasant^ 
OM  anle^  1058,  or  if  the  defendant  were  tenant  under  an  indenture  oflease^  state 
ihe  lease  and  defendanfs  entry <t  as  ante^  549  /o  551,  and  conclude  with  a  verifir 
cation^  as  ante^  1043.] 

[^Commencement  of  avowry  or  cognizance^  as  anle^  1042.] — Because  he  says.  Avowry  for 
that  before  and  at  the  said  time  when,  &.c.  he  the  said  defendant  was  and  still  is  damage  fea- 
seised  in  his  demesne  as  of  fee(t)t),  of  and  in  a  certain  messuage  and  land,  f^e"  holder 

with  the  ^appurtenances,  situate,  lying  and  being  in  the  parish  of afore-  l»*ving  right 

8aid(m),  and  that  he  the  said  defendant,  and  all  those  whose  estates  he  now  in  the  loau 
hatfa,  and  at  the  said  time  when,  &c.  had,  of  and  in  the  said  messuage  and  land,  r^wiokn  1 
with  the  appurtenances,  from  the  time  being,  from  time  whereof  the  memory  of  Prescrmtive 
man  is  not  to  the  contrary(n),  have  had,  and  have  been  used  and  accustomed  ^^Sa,^  ^°^' 
to  have,  and  of  right  ought  to  have  had,  and  the  said  defendant  still  of  rigKt 
ought  to  have,  for  himself  and  themselves,  his  and  their  tenants  and  farmersi 
occupiers  of,  the  said  messuage  and  land  with  the  appurtenances,  common 
of  pasture,  in,  upon,  and  throughout  the  said  place  in  which,  &c.  called (0), 


{k)  Or  a  ceruio  part,  to  wit,  — ^  acres  of  the  spcct  oftlic  demised  premises,  it  was  hold,  on  de- 

taid  place  in  which,  kc.  see  1  Saund.  347  d,  note  5.  niurrer,  that  the  plea  was  bad,  S  Y.  &  J.  93. 

J  I)  See  the  several  avowriee  and  cognizances.        The  quality  and  quantity  of  the  estate  of  the 

ezed  in  8  Wentw.  cxliv.  to  cczxvii.  and  Boote,  clainianis  should  be  stated  accurHtelv,  and  where 

837,  8.    This  form  will  suffice  to  show  the  mode  the  plaintiff  prescribed  in  a  que  ettaie^  to  haro 

ia  wUcb  an  avowry,  damage  feasant  by  a  com-  common,  together  with  certain  tenants  of  a  manor. 

nEKmer,  states  the  facts,  and  see  I  Saund.  346,  note  a  demurrer  was  allowed,  because  he  had  not  said 

2.    The  different  forms  of  pleading  title,  ante,  660  whose  tenants  they  were,  or  how  many  hud  tho 

to  59S,  and  the  forms,  poet,  m  Trespass,  will  SLffi-  right,  2  Lev.  178. 

eieatly  enable  the  Pleader  to  frame  any  other        A  customary  freeholder  may  plead  his  right  in  a 

avowry  or  cognizance,  which  may  occur  in  the  or-  que  ettate^  2  Ld.  Raym.  1188. 
Hmtj  course  of  practice.    See  Mr.  Woolrych's        It  ia  not  necessary  to  allege  that  the  defendant 

useful  work  on  Commons,  284  to  308.  was  in  possession,  as  that  is  imphed  from  the  alle- 

im)  In  a  plea  of  this  nature  the  defendant's  ti-  nation  of  a  seisin  in  fee,  until  the  contrary  bo 

Uo  must  be  set  out  accurately,  4T.R.  718.— Cro.  shown.    4  M.  &  8.  392.— 16  East,  343.    It  is  a 

Car.  699.— Cro.  Jac.  436.    In  pleading  a  right  of  rule,  that  where  a  feoffment  is  nlcaded,  it  shall  bo 

common  by  prescription,  the  defendant  must  show  intended  to  have  been  by  deed,  Cro.  Car.  482.— 

a  scMM  in  fee  of  the  land  in  respect  of  which  he  Cro.  Jar.  411.  ,       .  .  ■  , 

claims,  and   prescribe  in  the  cue  ettaU  fur  the        {m)  The  vUl  mu«t  be  slated,  and  this  accurately, 

right.    Where  a  defendant  justified  under  a  right  sre  Cro.  Jac.  288.— 5  T.  R.  412.— Woolrych,  287. 
of  common  of  pasture,  by  showing  a  demise  from        (n )  The  ^>niiss5ion  of  these  Wi)rd8  niight,  it  seemf, 

a  freeholder  for  life  of  the  land  in  respect  of  which  be  aided  after  verdict,  3  T.  R.  147 ;  but  not  on  de- 

he  claimed,  and  averred  that  he,  the  defendant,  and  rourrcr.  id. ;  and  see  Godb.  347. 
all  those  whoee  estate  he  then  had,  and  his  land-        (o)  This  seems  necessary,  tee  5  T.  R.  412,  n. 
lord  from  time,  he,  had  common  of  pasture  in  re- 
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DAMAox  for  all  his  and  their  commonable  cattle(  p),  levant  and  couchant(9),  in  zni 
upon  the  said  messuage  and  landt  with  the*  appurtenances^  every  year,  at  all 
times  of  the  year(r),  as  to  the  said  messuage  and  landr  with  the  appurtenan* 
ces  belonging  and  appertaining(«).  And  because  the  said  cattle  in  tbe  said 
decfaration  mentioned,  at  the  said  time  when,  d&c.  were  in  and  upon  the  said 

place  in  which,  &c  called  depasturing  and  destroying  the  grass  then 

there  growing  and  being,  and  doing  damage  there,  so  that  the  said  defendant 
could  not  have  or  enjoy  his  said  common  of  pasture  there,  in  so  ample  a  manner 
as  he  ought  tp  have  had  and  enjoyed  the  same(/),  he  the  said  defendant  well 
avows  the  taking  of  the  said  cattle  in  the  said  declaration  mentioned,  in  and 
upon  the  said  place  in  which,  dtc.  called  — —  and  justly,  d&c.  as  for  and  in  t^ 
name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as  aforesaid. 
And  this,  dtc. — [Concludt  vfiik  a  verificaHon^  04  anie^  1043.] 

(p)  The  prescription  must  be  set  oat  accorately,  cut  and  carried  by  the  15th  of  October,  nor  even 
and  precisely  according  to  the  (acts.  K  the  entire  belbre  the  end  of  three  weeks  after  that  day ;  and 
prescription,  as  stated,  be  not  proved,  the  defend-  they  said,  that  although  the  words.  **  three  weeks 
ant  will  fail,  see  Woolrych  on  Com.  287,  288.  and  upwards,"  were  laid  underavta«/ir«f,  yet,  that 
Where  a  justification  was  made  for  common  in  supporing  them  struck  out,  there  would  appear  an 
600  acres,  and  it  turned  out  that  five  of  them  had  unqualified  length  of  time  which  could  not  be  al- 
been  released  by  an  ancestor  of  the  plaintiff,  the  lowed|  and  the  plaintiff  had  even  omitted  to  aver 
court  held  that  the  prescription  had  failed,  Noy  that  bis  cattle  were  put  in  during  the  three  weeks, 
l^ep.  67.— Where  the  proscription  was  for  one  hun-  and  judgment  was  entered  fov  the  defendant  non 
fired  sheep,  and  the  jury  found  a  right  for  one  hun-  obttante  vtredictOf  2  B.  &  P.  257.  It  would  also 
driMl  sheep  and  six  cows,  the  court  were  of  opinion  have  been  advisable  to  have  averred  that  the  com 
Ihe  prescription  waa  well  stated,  Cro.  Eliz.  722 ;  had  been  cut  and  carried.  So,  where  the  defend- 
but  if  the  ^difig  cf  the  jury  had  been  for  one  hun-  ant  avowed  by  reason  of  a  right  of  common,  and 
<^>ed  aJMl  twenty  sheep,  and  so  more  of  the  same  said  that  he  and  all  those,  ftc.  from  time  whereof, 
kind,  it  ^svQu^d  nayp  b^^n  otherwise,  Id.  723;  and  &c.  had  been  accustomed  to  have,  and  of  right  dur- 
see  ante,  900.  ine  all  the  time  aforesaid  ought  to  have  had,  and 

Iq)  This  is  necessary,  see  I  Saund.  28  a,  6th  stul  of  right  ought  to  have,  common  of  pasture  in 

edit.  tb®  locut  in  quOy  there  was  a  demurrer  setting 

(r)  This  must  be  stated  accurately.    The  state-  forth  the  uncertainty  of  such  a  prescription,  that  M 

ment  of  a  right  of  common  to  be  at  all  times  of  the  did  not  appear  whether  the  defendant  had  common 

year,  without  saying  in  each  year,  will  be  good  at*  every  year,  or  at  what  period  of  the  year,  and  there- 

ter  verdict,  Hutt.  71.    If  any  part  of  the  year  be  fore  that  it  was  not  clear  that  the  defendant  had 

excepted  it  must  be  stated  accordingly,  see  S  Bing.  any  ri^t  at  all,  and  the  court  held  the  avowry  bad, 

401 .  but  gave  leave  to  amend,  2  B.  &  P.  359.    It  is  said, 

Where  a  right  was  pleaded  in  respect  of  a  field,  that  if  A«  be  seised  of  twenty  acres,  to  which  com- 

wfaich  ought  to  have  been  open  and  common  on  or  mon  is  appendant,  and  enfeoff  B.  of  ten  acres,  B. 

before  the  i6th  of  October,  when  the  corn  was  cut  mpst  prescribe  specially,  to  wit,  that  A.  had  com- 

and  carried,  and  nofn  thence  tor  .a  long  time,  to  mon  appendant  to  the  whole  till  such  a  day,  and 

wit,  for  three  weeks  and  upward^  and  it  was  then  then  B*  purchased,  after  which  he  put  in  his  beasts 

plead.ed,  tl^lt  the  plaintiff  put  in  his  cattle  at  a  time  arcordiM  to  due  apportionment,  4  Rep.  87.— See 

when  the  ^cld  ou^t  to  nave  been  so  common  as  Woolrych,  288,  9. 

aforesaid|  the  court  held  the  prescription  bad  for  un-  (a)  As  to  this,  see  1  Saund.  846c.<*-Ante,  801,  n. 

certainty,  for  it  did  pot  appear  from  the  plaintiff^s  (f )  This  seems  necessary,  see  1  Sawpd.  346  c.«— 

showing  that  the  corn  pnust  peces?arily  have  be^sn  8  jLev.  ]04.^ ISe4vi4t  Styles,  428, 
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Jn  the  King's  Benchj  (or,  **  C.  P."  or,  "  Exchequer.")  •«hmal. 

C.  D.  J  Term, WUL  4. 

ats.  \  And  the  said  defendant,  bj  £.  F.  his  attorne/,  comes  and  defends  ^^'^ 
A*  B.  }  the  force  and  injury,  when,  &c.  and  says,  that  he  is  not  guilty  of  the 
Mud  supposed  trespasses(6)  above  laid  to  his  charge,  or  any  or  either  of  them, 
or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof 
complained  against  him.  And  of  this  he  the  said  defendant  puts  himself  upon 
the  country,  &c. 

€•  D.  and  others,  ^ 

ats.  >     And  the  said  defendants,  by  £.  F.  their  attorney,  come  j^  ^^  y,y 

A.  B.  J  and  defend  the  force  and  injury,  when,  &c.  and  say,  that  f^*^  ^^ 

they  are  not,  nor  is  any  or  either  of  them,  guilty  of  the  said  supposed  trespass- 
es above  laid  to  their  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in 
manner  and  form  as  the  said  plaintiff  hath  above  complained  against  them,  and 
of  this  the  said  defendants  put  themselves  upon  the  country,  &c. 

CD.  ^ 

ats.    >     And  the  said  defendant  by  £.  F.  his  attorney,  comes  and  defends  The  like  to  a 
A.  B.  )  the  force  and  injury,  when,  &c.  and  as  to  the  coming  with  force  and  arms,  i'^}]^'^^ 
dec.  and  whatever  else  is  against  the  peace(cf )  of  our  lord  the  now  king,  and  as  to  Ui«  fmi- 
to  all  the  supposed  trespasses  in  the  said  declaration  mentioned,  except  as  to   ^^^'' 
the  [breaking  and  entering  the  said  close  called,  6lc,  and  the  said  other  close 
called,]  d&c.  in  the  said  [first  and  second]  counts  of  the  suid  declaration  men- 
tioned, and  in  which,  d&c.  and  the  several  trespasses  supposed  to  have  been 


(a)  Seo  form,  1  Rich.  C.  P.  148.— Plead.  A.  hold  thai  the  modo  it  forma  incladod  a  denial  of 

4GN>.    Very  few  matters  of  defence  can  be  given  in  the  battery  and  lauravii  at  well  as  the  assault,  S 

evkdenco  imder  this  plea,  which  in  general  merely  Bingh.  135.    10  Moore,  5QC,  S.  G. 
puts  in  issue  the  fiicts  s^ted  in  Uie  declaration.        (c)  See  a  (bni^  Plead.  A.  486.    Before  the  stmt. 

In  trespass  for  injuries  to  the  persmi,  matters  in  4  Ann.  c.  16,  which  allows  several  pleas  in  courts 

justification  w  excuse  must  be  pleaded  specially,  of  record  by  leave  of  such  courts,  this  was  the  usu- 

and  in  trespass  to  personal  property  the  same  rule  al  mode  of  pleading  where  the  defendant  could  not 

prevailfl,  eicept  in  the  instance  of  a  distress  for  juetify  all  tne  trespasses  mentioned  in  the  declara- 

rent,  which,  wnen  made  upon  the  demised  premi-  tion,  1  Saund.  10. 24,  82, 296,  and  where  the  de- 

ses,  may  be  given  in  evidence  under  the  general  is-  fondant  may  not  oe  able  to  obtain  leave  to  plead 

sue,  11  Goo.  2.  c.  19.  s.  21. — 1  Esp.  Rep.  267.    In  double,  or  may  wish  to  prevent  the  plainliflf's  coun- 

trespass  to  real  property,  the  defendant  may,  under  sel  from  having  the  reply  at  the  trial,  this  mode  may 

this  plea,  give  in  evidence  his  right  of  possession  still  be  adopted,  S  Oampb.  86€^  968 ;  so^  in  order  to 

of  the  loeua  in  quo,  or  that  of  any  other  person  un-  save  costs,  it  is  frequently  advisable  to  confine  the 

der  whom  be  justiMs.    7  T.  R.  864. — 8  Id.  408.  plea  of  not  guilty  to  ihe  trespasses  which  can  be 

Rights  of  way  and  other  easements  must  be  plead-  justified,  leaving  the  {^ainiiflf  at  liberty  to  take 

ed  specially.    As  to  this  plea  in  general,  see  ante,  judgment  and  execute  a  writ  of  inouiry  as  to  the 

vol.  I.  Index, "  Oeneral  luue,*  trespasses  which  cannot  be  justified,  as  in  2  East, 

(6)  On  a  plea  to  a  declaration  for  an  assault  and  88. 
bauery.and  tearing  clothes,  that  the  defendant  was        {d)  Tliis  denial  is  to  save  a  fine  to  ihe  king,  »fr 

notguilty  of  the  said  supposed  aasoti/fs,  m  manntr  Baylcy,  J.  2  Stark.  518. 
nmaform  m  the  plaintiif  complained,  &c.  itwas 
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!>'  committed  by  the  said  defendant  therein,  says*  that  he  is  not  guilty  thereof  ia 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
him ;  and  of  this  he  puts  himself  upon  the  country,  &c.  And  as  to  residue 
of  the  said  supposed  trespasses  in  the  said  declaration  mentioned,  the  said 
defendant  saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore- 
said action  thereof  against  him,  because  be  saith,  &c. — [^Here  tUUe  ike  tubjtci" 
mailer  of  the  defence^  and  conclude  as  usual,] 

A^rd  and  fhe  pUa  of  accord  and  satisfaelion  in  trespass  is  similar  to  that  in  case,  oo/e, 
1031,  adopting  the  term  **'  trespasses  "  instead  of  **  grievances."  See  also  the 
pleas^  6  East  J  294.  //  is  necessary  to  plead  specially  ^  3  Burr*  1353. — 1  Bki. 
Rep.  388,  S.  C] 

fenduufr        [^^(^'^  pi^fi*  general  issue^  as  ante^  1061 ;  second  plea  as  follows  ;]— And  for 
an  action      a  further  plea  in  this  behalf,  the  said  defendant  W.  P.  by  leave  of  the  court 
accord  and    here,  for  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  *St»- 
by^tbeo^her  ^"^®  ^^  ^^^^  ^^^  made  and  provided,  says,  that  the  said  plaintiff  ought  not  fur- 
w'  h^i^T'  ^^^  ^^  ^^^  ^^  maintain  his  aforesaid  action  thereof  against  him  the  said  de- 
[  *  1062  1  f^^ndant  W*  P.  because  he  says,  that  the  said  supposed  trespasses  were  commit- 
ted by  the  said  W.  P.  (if  at  all  committed  by  him)  jointly  with  the  said  defend- 
ant G.  8.  [and  by  his  command],  and  that  after  the  committing  of  the  said  sev- 
eral supposed  trespasses,  in  the  said  declaration  mentioned,  and  afler  the  com- 
mencement of  this  suit,  and  before  the  day  of  pleading  this  plea,  to  wit,  ooi 
d&c.  [day  of  accord^  or  about  t/,]  in  the  county  aforesaid,  it  was  agreed  be- 
tween the  said  plaintiff  and  the  said  defendant  G.  S.  that  the  said  G.  S.  should 
pay  to  the  said  plaintiff,  and  the  said  plaintiff  should  receive  a  certain  sum,  to 
wit,  the  sum  of  £ —  {the  sum  paid)^  in  satisfaction  and  discharge  of  the  said 
supposed  trespasses,  and  of  all  damages  by  the  said  plaintiff  sustained  by  rea- 
son of  the  committing  thereof,  and  of  all  costs  by  the  said  plaintiff  sustained 
and  incurred  in  prosecuting  the  said  action  against  the  said  delendaats ;  and 
the  said  W.  P.  further  saith,  that  in  pursuance  of  such  agreement,  the  said  G. 
S.  then  and  there  paid  to  the  said  plaintiff  .the  said  sum  of  £ —  and  he  the  said 
plaintiff,  then  and  there  accepted  the  same  in  full  satisfaction  and  discharge  of 
the  said  supposed  trespasses,  and  of  alt  such  damages  and  costs  as  aforesaid,  and 
this  he  the  said  defendant  W.  P.  is  ready  to  verify ;   wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  &c.  « 

and  *rdaauM.      *^  ^  '^  P^^  9f  orbitrameni^  see  antSf  in  asnmpsiif  927,  which  fnay  be  eoti- 
ly  adapted  to  trespass.    Jl  release  must  be  speedUy  pleaded^  see  3  Burr.  1353.] 

Jndflnentby      [First  pleo^  general  issue^  as  ante^  1061 ;    seemid  plea,  actio  nan.} — Be- 
vered  by  de-  cause  he  says,  that  the  said  plaintiff,  heretofore,  to  wit,  in  — —  Term,  in  the 

feodant 

pTajntiff*,  for        (')  See  a  plea  in  assumpsit,  of  pairinent  afler  defence  cannot  in  U'eapaas  be  given  in  evidence 

same  tres-      action  brought,  post.  Addenda,  and  6  B.  &  A.  886.  under  the  (general  issue.    See  a  replication,  deny- 

passes  (/).         if)  S««  V^^^  or  judgment  recovered   in   as-  ing  the  judgment  to  be  for  the  same  trespasses, 

surapsit,  ante,  929.  and  tiie  notes  there  as  to  the  post,  1219. 

form  and  plea  which  should  be  attended  to.    This 
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year  of  the  reign  of  our  said  lord  the  king,  in  the  court  of  our  said  lord  '" 
thakingv  before  the  king  himaelf,  [oTj  if  in  C.  P.  **  before  Sir  N.  C.  Tindal, 
knight,  and  his  majesty'tf  justices  of  the  beiidi]«  at  Westminster,  in  the  county 
of  Middlesex,  by  bill  without  the  writ,  [or^  if  in  C.  P.  or  by  original^  say, 
u  by  the  writ,"]  of  our  said  lord  the  king,  impleaded  the  said  defendant  in  a  cer- 
tain plea  of  trespass  for  the  committiBg  the  very  same  supposed  trespasses  in 
the  said  declaration  above  mentioned,  whereupon  the  said  defendant  afterwards, 
to  wit,  in  the  said  Term,  pleaded  that  the  said  defendant  was  not  guilty  of  the 
said  supposed  trespasses,  or  any  or  eiUier  of  them,  and  issue  was  thereupon 
joined  upon  the  said  plea,  between  the  said  plaintiff  aiid  the  said  defendant,  and 
thereupon,  to  wit,  at  the  assizes  holden  in  and  for  the  county  of  Surrey,  on,  &c 
[commiman  day^  or  about  ii^]  the  said  issue  came  on  to  be  tried,  and  was  there 
and  then  tried  in  due  course  of  law,  by  a  jury  of  the  country,  duly  summoned, 
tried,  chosen,  and  sworn  in  that  behaU*,  between  the  said  plaintiff  and  the  said 
defendant,  which  jury,  upon  the  said  trial,  then  and  there,  upon  their  oaths,  found 
that  the  said  defendant  was  not  guilty  of  the  said  supposed  trespasses,  or  any 
or  either  of  them  in  manner  and  form  as  the  said  plaintiff  in  his  sud  bill  in  that 
behalf  complained  against  him,  and  such  proceedings  were  thereupon  had  in 
the  said  court,  in  that  plea  and  suit  last  aforesaid,  that  afterwards,  to  wit,  in 
— —  Term,  in  the  —  year  of  the  reign  of  our  said  lord  the  king,  it  was  con- 
in  and  by  the  said  court,  that  the  said  plaintiff  should  take  notUng  by 


his  said  bill  in  that  suit,  but  that  he  and  his  pledges  to  prosecute,  should  be  in 
mercy,  &c.  and  that  the  said  defendant  should  go  thereof  without  day,  d&c. 
And  it  was  further  considered  by  his  majesty's  court  there,  that  the  said  defend- 
ant should  recover  against  the  said  plaintiff  i£ —  for  his  costs  and  charges  by 
him  laid  out  about  his  defence  in  that  behalf,  by  the  court  of  our  said  lord  the 
lung,  now  there  adjudged  to  the  said  defendant,  and  with  his  assent,  according 
to  the  form  of  the  Statute  in  that  case  made  and  provided,  and  that  the  said 
defendant  should  have  execution  thereof,  &c.  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  at  Westminster  aforesaid,  more  fully  and  at  ktfge  appears,  which 
said  judgment  sttU  remains  in  full  force  and  eflfoct,  not  in  the  least  reversed  or 
made  void ;  and  this  he  the  said  defendant  is  ready  to  verify  by  the  said  rec- 
ord ;  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  dl&c. 

Under  the  former  sialuiea^  13  Eliz.  c.  7. :  and  1  Jae.  1.  e.  16.  s.  16.  a  form  PiMjiua- 
ofpleawae  gtsoi  for  a  defmdani  to  plead  m  an  acHan  agamet  hem  for  amf  ^^^d^ 
thk^  doneweder  thoee  acts^  imdtfr  a  commMon  of  bankruptcy  iteued  agaimt  a  ^^ 
party ;  but  aepeeialpUa  ie  no  hngw  nscestory,  ae  the%  Qao.  4.  c.  16.  «.  44.  baaknipicy. 
aUow9  the  defendant^  in  iuch  cast,  to  plead  the  general  ieeae,  and  give  that  act 
and  the  epeeiai  matter  in  evidence  on  the  trials  andihatthe  matter  wae  done  un- 
der the  emthorOy  of  that  acU     See  the  caeee  in  6  Bing^.  2f  0.— 8  Bar.  ^  Ores. 
697.     Sec  the  several  works  of  Messrs.  Eden^  CuUenf  Montague,  Espinasse, 
and  Jirchboldt  on  Banhvptcy. ' 

r*1063] 

*[First  plea,  general  issue  ,•  second  plea^  asfoOom ;]— And  the  said  defend-  Jjjb^c^ 
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*''  anU,  fur  u  further  plea,  as  to  the  breaking  and  enteriog  the  said  dwelling-houset 
cers  of  .  warohouse,  and  shops,  of  the  said  platDtiflfi  in  the  first  count  of  the  said  decia* 
cUeandcut-  ration  mentioned,  and  then  and  there  making  the  said  noise  and  disturbance 
therein,  and  staying  and  continuing  therein  making  such  noise  and  disturbance 
for  the  space  of  time  in  that  count  mentioned,  and  during  alt  that  time  disquiet- 
ing and  disturbing  the  said  plaintiff  in  the  quiet  and  peaceable  possession  and 
enjoyment  of  the  said  dwelling-house,  warehouse,  and  shops,  and  then  and 
(here  forcing  open,  breaking  open,  spoiling,  breaking  down,  breaking  to  pieces 
the  boxes,  trunks,  drawers,  desks,  bureaus,  and  book-cases,  and  breaking  to 
pieces,  spoiling,  and  destroying,  the  said  bolts,  bars,  chains,  hinges,  and  fasten- 
ings,  and  throwing  about,  tumbling,  dirtying,  damaging,  breaking  to  pieces, 
spoiling,  and  destroying  the  said  furniture,  stock  in  trade  as  a  linen-draper, 
goods,  wares,  and  merchandize  of  the  said  plaintiff,  then  being  and  found  in  the 
said  dwelling-house,  warehouse,  and  shops,  in  the  said  first  count  of  the  said 
declaration  mentioned,  and  also  as  to  the  breaking  and  entering  the  said  dwell- 
'  ing-house  of  the  said  plaintiff  in  the  said  second  count  of  the  said  declaration 
mentioned,  and  then  and  there  making  the  said  noise,  disturbance,  and  affray  there- 
in, and  then  and  there  forcing  open,  breaking  open,  and  spoiling  the  said  other  box- 
es, trunks,  drawers,  desks,  bureaus,  and  book-cases,  of  the  said  plaintiff,  in  the 
said  second  count  of  the  said  declaration  mentioned,  above  supposed  to  have 
been  done  by  the  said  defendants,  they  the  said  defendants  (A),  by  leave,  d&c. 
say,  [actio  turn]. — Because  they  say,  that  [the  said  dwelling-house,  in  the  said 
first  count  of  the  said  declaration  mentioned,  and  the  said  dwelling-house  io 
the  said  second  count  of  the  said  declaration  mentioned,  are,  and  at  the  several 
times  when,  &c.  were  the  same,  and  not  other  or  different(t) ;  and  that  the  said 
boxes,  trunks,  drawers,  desks,  bureaus,  and  book-cases,  in  the  said  first  count 
[  *1064 1  mentioned,  and  the  said  boxes,  trunks,  ^drawers,  desks,  bureaus,  and  book- 
cases, in  the  said  second  count  mentioned,  are  the  same,  and  not  other  or  dif- 
ferent ;  and  that]  before  and  at  the  time  of  committing  the  said  trespasses, 
they  the  said  W.  and  S.  were  respectively  officers  of  and  belonging  to  the  cus- 
toms  of  our  said  lord  the  king,  acting  under  the  authorities  or  powers  to  them 
given  by  the  several  Statutes  made,  and  now  in  force,  for  seizing  the  duties  of 
the  customs.  And  they  the  said  J.  J.  W.  and  J.  C.  were  respectively  officers 
of  and  belonging  to  the  excise  of  our  said  lord  the  king,  and  aiding  and  assist* 
ing  the  said  W.  &  S.  as  such  officers  as  aforesaid ;  and  that  the  said  several 
trespasses  in  the  said  declaration  mentioned,  whereof  and  for  which  the  said 
plaintiff  hath  brought  his  action  in  that  behalf  against  the  said  defendants,  were 
done  by  the  said  W.  and  S.  in  the  execution  of  their  said  offices,  under  the 
said  authorities  and  powers,  and  long  afler  the  same  offices  respectively  granted 
to  them,  and  by  the  said  other  defendants,  as  such  assistants  of  the  said  W* 

{g)  See  the  form  of  plea  in  case,  ante,  1030.  amends,  pay  money  into  court  before  issue  joined. 
The  7  &  8  Geo.  4.  c.  SS.  s.  116.  an  officer  of   ex-  -      (A)  This  recital  of  the  trespasses  intended  to 

cise,  or  any  person  employed  in  the  revenue  of  ex-  be  justified,  must  depend  on  the  circumstances  of 

cise,  or  any  person  acting  in  the  aid  and  assist-  the  case.    In  some  cases  the  whole  trespasses,  as 

ance  of  such  otiicer  or  person,  may  tender  amends  stated  in  the  declaration,  iftay  be  justified,  and  then                    i 

within  one  month  after  notice  of  action  giyen,  (as  this  recital  is  unnecessary.                                                          J 

required  by  the  lUth  section  of  that  act)  and  he  (t)  This  mode  of  pleading  is  objectionable  on                   I 

may  plead  it  in  bar  if  not  accepted.    By  the  117th  demurrer,  see  ante,  vol.  i.  but  sometimes  it  is  ad>                    If 

section  the  defendant  may,  if  he  has  neglected  to  visable  to  be  adopted,  to  avoid  several  pleas, 
tender   amends,  or  has   not  tendered  suflkient 
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and  S.  ait  aferesaidt  and  by  their  ordert  and  in  tb«ir  aid«  and  in  execution,  or  by         " 
reason  of  their  offices  as  officers  of  excise  as  aforesaid*  to  wit,  at  the  parish 
aforesaid  ;  and  that  after  the  committing  of  the  said  trespasses,  to  wit,  on  the 

day  of and  not  before(A:),  a  notice  in  writing,  that  the  said  plaintiff 

intended  to  commence  and  prosecute,  in  the  court  of  our  said  lord  the  king  of 
his  Exchequer,  an  action  of  trespass  against  the  said  defendants  for  the  same 
trespasses,  was  given  and  delivered  to  each  of  them  the  said  defendants,  ac' 
cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at, 
&c.  (remie)  by  D.  B.  who  was  then  and  there  the  attorney  of  the  said  plaintiff 
in  that  behalf.  And  the  said  defendants  further  say,  that  they  the  said  defend- 
ants, afterwards,  and  within  one  calendar  month  next  after  such  notice  given  ta 
them  respectively  as  aforesaid,  to  wit,  on  the  same  day  and  year  last  aforesaid, 
d&c.  tendered  to  the  said  plaintiff  the  sum  of  £ —  as  and  for  amends  for  the  said 
several  trespasses,  and  which  was  then  and  there  sufficient  amends  for  the  said 
trespasse8(/),  and  that  one  R.  J.  for  and  on  behalf  of  the  said  defendant,  tendered 
to  the  [said  D.  as  the  attorney  of  the]  said  plaintiff,  the  sum  of  £ —  as  and  for  the 
costs  of  the  said  notice  so  *given  as  aforesaid,  and  which  was  ihen  and  there  a  [*1066 1 
sufficient  sum  in  that  behalf;  but  the  said  plaintiff  and  the  said  attorney  of  the  said 
plaintiff  respectively,  did  not  then  and  there  accept  the  same  sums  of^ —  and  £ — 
so  tendered  to  them  respectively  as  aforesaid,  but  then  and  there  severally  and 
respectively  wholly  refused  to  accept  and  receive  the  same  from  the  said  defend- 
ants, or  from  the  said  R.  J.  on  behalf  of  the  said  defendants,  and  this,  &c, ; 
wherefore,  &c. 

[First  f^Ua^  general  issue^  a$  ante^  1061.] — And  for  a  further  plea  in  this  be*  Tender  of 
half,  [as  to(n)  the  said  assaulting,  beating,  and  ill-treating  the  said  plaintifi^  and  justice  o/ 
imprisoning  him,  and  keeping  and  detaining  him  in  prison  for  the  said  space  1^^^^^' 
of  time  in  the  said  declaration  mentioned,  by  the  said  defendant  above  sup-  2«o*  |-  «• 
posed  to  have  been  done,  ^c,']  he  the  said  defendant  by  leave  of  the  court 
here,  for  this   purpose  first  had  and   obtained,  according  to  the  form  of  the 
Statute  in  that  case  made  and  provided,  says,  that  the  said  plaintiff  ought  not 
to  have  or  maintain  bis  aforesaid  action  thereof  against  him.  because  he  says, 
that  he  the  said  defendant  at  the  said  time  when,  &c.  was,  and  long  before 
had  been,  a  justice  of  our  lord  the  now  king,  assigned  to  keep  the  peace  of 

our  said  lord  (be  king,  in  and  for  the  said  county  of and  also  to  hear  and 

determine  divers  felonies,  trespasses,  and  other  misdemeanors  done  and  com- 
mitted within  the  said  county.  And  the  said  defendant  further  says,  that  the 
said  trespasses  in  the  said  declaration  mentioned,  above  supposed  to  have  been 
committed  by  the  said  defendant,  were  done  and  committed  by  the  said  defend- 
ant in  the  execution  of  his  said  office  of  justice  of  the  peace  within  the  said 

(k)  Vide  the  7  &  8  Geo.  4.  c.  63.  b.  1 16.  notice  of  action,  together  with  the  sum  tendered  is 

0)  The  original  plea  omitted  this  allegation  ;  amends  for  the  trespass.    It  is  not  necessary  that 

but  it  Heems  necessary.    See  forms,  post,  10e6,  6.  the  party  who  pleads  a  tender  under  this  statute, 

(w)  The  statute  also  authorizes  the  plea  of  ge*  should  brins  the  money  into  court,  Bac.  Ab.  Ten- 

ncral  issue.     As  to  this  plea  in  general,  see  Bac.  der,  P.  6.    Sec  a  plea  under  the  43  Geo.  3.  c.  141. 

Ab.  Tender,  P.  6,  and  the  precedents,  9  Wcntw.  —1  Marsh.  220. 

Index,  cxxxii.    Sec  3  Bum,  J.  26th  cd.  496,  6.    In  (»)  Sometimes  the  vholo  of  the  trespasses,  as 

another  precedent  it  was  thought  to  be  advisable  stated  in  the  declaration,  are  justifiable,  and  then 

in  a  thirdplea  to  plead  the  tender  of  the  20s.  men-  lliis  confinement  of  the  jnsiification  to  part  of  the 

tioned  in  tnc  act ;  for  the  preparing  and  serving  ihe  alleged  trespasses  is  not  necessary. 
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«  county,  after  the  24tfa  day  of  June,  1761,  and  that  he  the  said  defendant,  after 
the  committing  of  the  said  trespasses  by  him  above  supposed  to  be  done,  and 
before  the  exhibiting  of  the  bill  of  the  said  plaintiff  against  the  said  defend- 
ant in  this  behalf,  [or,  if  in  C.  P,  or  hy  oWgtno/,  **  before  the  commencement 
of  this  suit,"]  and  within  one  calendar  month  next  after  any  notice  in  writing 
given,  of  any  writ  or  process  intended  to  be  brought  against  the  said  defendant  by 
the  said  plaintiff  for  the  cause  aforesaid,  as  required  by  the  Statute  in  such  case 

[  *1066]  made  and  provided,  that  is  to  say,  *on  the day  of A,  D.  —  at, 

&c.  (eentce)  aforesaid,  tendered  and  offered  to  pay  to  the  said  plaintiff  a  certain 
sum  of  money,  to  wit,  the  sum  Qf£ —  of  lawful  money  of  Great  Britain,  as  and 
for  amends  for  the  said  trespasses,  which  said  sum  of  £ —  so  tendered  and 
«  ofiered  as  aforesaid,  was  sufficient  amends  for  the  said  trespasses,  and  which 
said  sum  of  £ —  so  tendered  in  amends  for  the  said  trespasses,  the  said  plain- 
tiff then  and  there  wholly  refused  to  accept  and  receive.  And  this,  &c. — [Cari' 
elude  with  a  veriJieaHon^  as  ante^  907,  iixthfarm.] 

Plea  ofdu-  [^etio  won,  08  anUf  906,  first  form.'] — Because  he  says,  that  he  the  said  de* 
d«  to  locu9  fendant,  at  the  said  times  when,  d^c.  had  not,  nor  claimed  to  have,  nor  hath  he, 
t&xSwo€  nor  doth  he  now  claim  to  have,  but  disavoweth  and  disclaimeth  to  have  any  title 
aaieiKia(o).  ^^  interest  in  the  said  closes,  in  which,  d&c. ;  and  the  said  defendant  further 
saith,  that  the  said  cattle  in  the  said  declaration  mentioned,  a  little  before  any  of 
the  said  times  when,  d&c.  had,  without  the  knowledge  and  against  the  will  of 
the  said  defendant,  strayed  and  escaped  into  the  said  closes  of  the  said  plaintiff, 
in  which,  &c.  and  at  the  said  times  when,  d&c.  were  in  the  said  closes,  in  which* 
&c.  doing  damage  there  as  in  the  said  declaration  is  mentioned  ;  wherefore  he 
the  said  defendant,  as  soon  as  he  had  knowledge  thereof,  to  wit,  at  the  said  se- 
veral times  when,  &c.  in  order  to  prevent  further  damage  there  to  the  said  plain- 
tiff, and  to  drive  his  said  cattle  out  of  the  said  closes,  entered  the  said  closes,  in 
which,  &c.  by  the  most  convenient  and  proper  ways  there,  for  the  purpose  of 
driving  the  said  cattle  out  of  the  said  closes,  and  then  and  there  at  the  said 
tiroes  when,  d&c.  did  driv$  them  out  of  the  said  closes  of  the  said  plaintiff,  in 
which,  &c.  by  the  most  proper  and  convenient  ways  there,  as  it  was  lawful 
for  him  to  do,  he  doing  as  little  damage  on  those  occasions  as  he  possibly  could, 
and  in  so  doing  he  the  said  defendant,  with  his  feet  in  walking,  necessarily  and 
unavoidably  trod  down,  trampled  upon,  consumed,  and  spoiled,  a  little  of  the 
oats  of  the  said  plaintiff,  there  then  growing  and  being  ;  which  are  the  same  tres- 
r*1067]  passes  in  the  *8aid  declaration  mentioned,  and  whereof  the  said  plaintiff  hath 
above  thereof  complained  against  the  said  defendant.  And  the  said  defendant 
further  saith,  that  after  the  committing  of  the  said  several  trespasses,  and  be- 
fore the  day  of  the  exhibiting  of  the  bill  of  the  said  plaintiff  in  this  behalf,  (or, 
if  in  C.  P.  or  by  originaU  **  before  the  commencement  of  this  suit,")  to  wit, 
on,  &c*  (day  of  tender  or  about  it)  at,  &,c,  (veuue)  aforesaid,  the  said  defend- 
ant tendered  and  offered  to  pay  to  the  said  plaintiff  the  sum  of  ^— ,  of  lawful 

(o)  See  pree«dentS|9WeDtw.  Index,ejncxu.    In  der  of  amends  cannot  hn  uleaded  Tor  any  other 

tresfMUs  to  land  this  plea  is  given  by  the  tl  Jac.  1.  trespasses  than  those  committed  br  cattle,  see  S 

c.  16.  a.  5.    See  the  cases  thereon,  Com.  Dig.  Lev.  SV.^Stra.  549,  end  Vin.  Ab.  Trespass,  S.  a. 

Plaader,  S  M.  SSw—Vin.  Ab.  Trespass,  S.  a.  sA.  64t. 
Bae.  Ab.  Trader,  P.  8.    It  should  seem  that  a  ten- 
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money  qf  Grent  Britaiii,  in  full  satisfaction  of  the  said  several  trespasses  in  the        >^ 
said  declaration  mentioned,  the  said  sum  of  ^ —  then  and  there  being  sufficient 
amends  for  the  said  trespasses,  which  said  sum  of  money  (he  said  plaiuttflTtheu 
and  there  wholly  refused,  and  still  doth  refuse  to  accept  of  the  said  defendant. 
And  this,  &c. — [Conclude  mth  a  verification^  as  anie^  907,  9ixih  fcnin.] 

[First  pUa,  general  issue^  03  ante^  1061.]— And  for  a  further  pica  in  this  be-  ,f^{][U^J^ 
half,  as  to  the  said  supposed  trespasses  in  the  said  declaration  mentioned,  the  (p). 
said  defendant  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtain-* 
ed,  according  to  the  form  of  the  Statute  in  that  case  made  and  provided,  saith« 
IhAt  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him ;  because  he  saith,  that  he  the  said  def<&ndant  was  not  guilty  of  the 
said  several  supposed  trespasses  in  the  said  declaration  mentioned,  or  of  any 
or  either  of  them,  or  of  any  part  thereof,  in  manner  and  form  as  the  said  plain- 
tiff  hath  above  thereof  complained  against  him,  at  any  time  within  six  (or,  in  an 
action  of  trespass  to  the   person  *'  four")  years,  next  before  the  exhibiting  of  the 
bill  of  the  said  plaintiff  against  the  said  defendant  in  this  behalf,  (or,  if  in  C,  P. 
or  by  original,  *'  next  before  the  commencement  of  (his  suit.")     And  this,  &c« 
— [^Conehideieith  a  verification^  as  aii/e,  907,  sixth  form,] 

G.  D»  1  topERsoirii 

ats.     >      [First  pleth  general  issue,  as  ante,  1061.] — And  for  a  further  plea  in  *«»  auauH 


A.  B.  J)  this  behalf,  [as  to  the  said  assaulting,  beating,  bruising,  wounding(r), 
and  ill-treating  the  *said  plaintiff,  as  in  the  said  first  count  of  the  said  declara-  [^1068] 
tioo  mentioned*  and  as  to  the  rending,  tearing,  damaging,  and  spoiling  the  wear- 
ing apparel  of  the  said  plaintiff,  as  in  that  count  also  mentioned]  the  snid  defen- 
dant by  leave  of  the  court  here  for  (his  purpose  first  had  and  obtained,  accord- 
ing to  the  form  of  the  Statute  in  that  case  miide  and  provided,  saith,  that  the 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 

him  *,  because  he  says  that  the  said  plaintiff  just  before  the  said  time  when,  T^^nUff** 

■^  *  •*  first  tivaolt. 

(p)  21  Jac*  1.  c.  16.  8.  S.    See  observations  on  in  the  case  of  an  arrest  under  process  a  resislaUcA 

this  vtatote.  6  East,  S90. — I  Chit.  Col.  Stat.  70O.  or  attempt  to  rescue  must  bo  stated,  as  in  1  Saund. 

An  acknowledf  ment  of  a  trespass  not  committed  296,  7. — Id.  note  1.--8  T.  R.  78,2§9.    In  defence 

wiUiin  six  rears,  will  not  take  the  case  out  of  the  of  the  person  of  the  defendant,  an  assault  and  bat- 

statute,  1  B.  fc  A.  6t.— f  Chit.  Rep.  248.  tery,  ^c.  msy  be  justified  (2  8a1k.  649.— 1   Ld. 

(a)  As  to  this  plea,  see  Com.  Dig.  Pleader,  S  Rayro.  177.— Bui.  N.  P.  7th  ed.  18.— 7  Moore, 

M.  16,  and  the  prec6dent^9  Wentw.  Index,  cxxi.  35),  but  in  defence  of  the  possession  of  personal  or 

to  cjudii. — 1    Rich.     C.  P.    160.— 2    M. .  66. —  real  property,  the  defendant  must  plead  m^Hter 

Plead.  Ass.  447. — Trem.  269,  270.    Unless  it  be  maniu  tmpotuU^  see  the  distinction,  1  Salk.  407. 

qaiiecertahi  that  the  evidence  will  support  this  — Lutw.  1483. — 8T.  R.  78. — Com.  Dig.  Pleader, 

plea,  it  u  not  advisable  to  adopt  it,  particularly  in  3  M.  16.    It  seems  clear  the  defendant  cannot  in 

actions  for  trifling  assaults,  because  if  son  attault  any  rase  justify  an  actual  beaiihg  and  tcovndiiig', 

be  pleaded  unsuccessfully,  the  battery  being  ad-  unlet«s  he  shows  in  his  plea  that  force  was  used 

mitted  on  the  record,  the  plaintiflfwill  be  entitled  or  attempted  on  iho  part  of  the  plaintiff,  but  still 

to  full  coats,  though  the  aamages  be  under  forty  he  may  justify  the  otaiingf  that  is  to  say,  what 

shillings,  unless  the  judse  corlity,  under  ihc  ?tat-  in  law  amounts  tu  a  battery,  by  way  of  moUUer 

ute  of  Elizabeth,  that  the  action  was  frivolous,  6  manu9  impomil,  (or  it  was  held  in '6  T.  R.  662, 

T.  R. 662. — ST.  R.  391;  but  sec  1  Taunt.  IC.  thai  a  justification  of  "  an»autting,  eeiuog,    and 

{r)  The  statement  of  the  trespasses  in  the  in*  grasping  the  plaintiff,"  in  a  t'estryroom,  aroounied 

troductory  part  of  the  plea  will  necessarily  depend  to  a  jnstificaiion  of  a  battery  aithin  the  meaning 

upon  the  torm  of  the  declaration,  and  m  many  of  22  &  23  Car.  2.  c.  9.  as  to  costs.    8o  also  in  7 

cases  it  may  be  wholly  unnecessary.    In  a  plea  of  Taunt.  689.    1  Moorr,  420,  8.  C.  a  justification  of 

ton  oitaiut  dMietne  9,  loounding  ma v  be  just i-  illireating  by  way  vt  moUUer  manua  impotuit 

fied  in  self-defence  in  the  above  form  ;  but  where  admitted  it  battery,  ard  see  M'illefj  14 ;  and  sea  1 

the  law  prima  facie  only  authorizes  an  arrest,  or  Saund.  6th  ed.  by  Paiteson  &  Williams,  296. 1,  (a). 

toudiiog  a  person  by  a  mollitir  manus  impoauity  How  to  reply  to  such  nira,  see  Carth.  2^.-1  Salk« 

if  a  woaBding  also  be  attempted  to  be  justified,  407.<— Skin.  387  ;  ana  see  2  Bla.  Rep.  1 166. 
iheoocanon  thereof  must  be  specially  itated,  at 
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pvKioiri. 


^^  &c.  [in  the  said  first  count  mentioned]  to  wit,  on  the  day  and  year  in  that  count 
mentioned,  at,  &c.  {venue)  *arore8aid,  with  force  and  arms,  &c«  made  an  as- 
sault («)  upon  the  said  defendant,  and  would  then  and  there  have  beat,  bruised, 
and  ili-treated  the  said  defendant,  if  he  had  not  immediately  defended  himself 
Defendant*!  against  the  said  plaintiff;  wherefore  he  the  said  defendant  did  then  and  there 
■elf  defence.  ^^f^Q  j  himself  against  the  said. plaintiff,  as  he  lawfully  might  for  the  cause  afore- 
said, and  in  so  doing  did  necesearibj  and  unavoidably{t)  [a  little  beat,  bruise, 
wound,  and  ill-treat  the  said  plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said 
wearing  apparel  in  the  said  first  count  mentioned,]  doing  no  unnecessary  damage 
to  the  said  plaintiff  on  Uu  occasion  aforesaid  ;  [and  so  the  said  defendant  saith, 
that  if  any  hurt  or  damage  then  and  there  happened  to  the  said  plaintiff,  or  his 
said  wearing  apparel,  the  saitie  was  occasioned  by  the  said  assault  so  made  by 
the  said  plaintiff  on  him  the  said  defendant,  and  in  the  necessary  defence  of 
himself  the  said  defendant  against  the  said  plaintiff;]  which  are  the  same  sup* 
posed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And 
this,  &c. —  ^Conclude  with  a  verification^  as  anle^  907,  sixtk  form,] 

mmiM^        ['^'**''  P^^^*  S^^^  wtM,  as  anle^  1061 ;  second  plea^  son  assauU  demesne^  as 
poe^  io     ante,  1068;  third  p/eo,  as  follows  :] — And  for  a  further  plea  in  this  behalf,  fas 

preeerve  the  *  j  ^  j  ■  l 

peace,  to  the  said  assaulting,  beating,  bruising,  wounding,  and  ill-treating  the  said 

plaintiSf^''    plaintiff,  as  in  the  said  first  count  of  the  said  declaration  mentioned (u),]  the  said 
™air^"d^^  defendant  by  like  leave  of  the  court  here  for  this  purpose  first  had  and  obtained^ 
lendaat,who  according   to  the  form  of  the  Statute  in  that  case  made  and  provided,  *saith, 
himself  (10).  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
[  *1070 J  against  him,  because  he  saith  that-^— [fTere  state  the  molliter  manus  imposuit  to 
preseire  (he  peace,  as  in  the  forms,  post,  1071,  to  the  f,  and  then  proceed  as  fol- 
lows :] — Whereupon  the  said  plaintiff  then  and  there  with  force  and  arms,  ke. 
made  an  assault  upon  the  said  defendant,  and  would  then  and  there  have  beat, 
bruised,  and  ill-treated  him  the  said  defendant,  if,  d&c. — [State  the  self  defence^ 
^c,  and  conclude  as  in  the  above  form.] 

fmiu^  de-       *[^»''*'  P^*^»  general  issue,  as  ante,  1061  ;  second  plea,  as  in  thefonn,  ante, 

lenceofa     1067,  8,  lo  the  asterisk,  and  then  as  follows  :] — Because  he  saith,  that  (hesaid 

fadier.ftc.    p|ajntj(f^  just  before  the  said  time  when,  &c.  in  the  said  [first  count  mentioned,] 

to  wit,  on  the  same  day  and  year  in  that  count  niontioned,  at,  &c.  {venue)  afore« 

^«)  State  the  astauU  or  battery,  lie.  made  by  tlie  to  be  justified  roust  depend  upon  the  statements  in 

plaintiff   upon    the  defendant,  according  to  the  the  declaration,  and  in  many  crises  it  may  be  whol- 

Mfiti.  )y  unnecessary. 

(<)  This,  together  with  the  averment  that  the        (10)  Sec  the  notei*  to  the  form,  ante,  1067,  8. 

treapassea  are  the  same  as  those  complained  of  in  The  plea  of  ton  auauit  dememe  might,  in  such 

the  declaration^  according  to  many  of  the  entries,  case,  be  ini;u(Rcienl,  because  the  defendant's  first 

do  not  appear  to  be  necessary,  see  the  precedents,  interference  lo  preserve  the  peace  wouid,  in  point 

liVinch,  1121. — Co.  Ent.  644.-2  Saund.  6,  which  of  fact,  render  him  the  first  assaulter,  though  justi- 

merely  state  that  the  supposed   injury  was  occa-  fiably  90. 

taooM  by  the  plaintiff's  first  assault,  and  in  self-        (x)  As  to  the  plea*  of  this  nature,  see  Com. 

defence,    and    conclude    with  a  verification.    It  Dig.  Pleader,  3  M.  15—1   Burn,  J., "  .^Moat/i." 

should  seem  that  it  would  suffice  to  say,  "and  in  By  in5ierting  the  wonls  "  wife,"  "mother,"  "son," 

so  doing  did  commit  the  said  supposed  trespasses  "  dau|*hler,"'  •*  servani,"  or  «  master,*'  according  to 

in  the  said  declaration  or  said  count  mentioned  ;"  the  fact,  instead  of  the  word  "father,   this  form  may 

or  "  in  the  introductory  part  of  this  plea  mention-  be  readily  applied  to  any  case  that  may  arise.    See 

®^;"*»«.  the  precedents,  Winch.  Ent.  1121.— 9  Went.  In- 

(11)  This  enumeration  of  thp  irnspasAes  intended    doi,  cxxi.  to  cxxiii. 
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said*  with  force  and  arms*  &c.  made  an  assault  upoo  £•  F.  then  and  there  be*  ''^ 
iog  the  [father]  of  the  said  defendant,  and  would(y)  then  and  there  have  heat, 
bniisedf  and  ilMreated  him  the  said  £.  F.  if  he  the  said  defendant  had  not  im- 
mediately defended  the  said  £.  F.  wherefore  he  the  said  defendant  did  then 
and  there  defend  the  said  E.  F.  so  then  and  there  being  his  [father]  as  afore- 
Midf  against  the  said  plaintiflT,  as  he  lawfully  might  for  the  cause  aforesaidt  and 
in  80  doing  did  necessarily  and  unavoidably  [a  little  beatf  bruise,  wound,  and 
ill-treat  the  said  plaintiff,  and  rend,  tear,  damage,  and  spoil  the  said  wearing 
apparel  in  the  said  first  count  mentioned (2;),]  doing  no  unnecessary  damage 
to  the  said  plaintiff,  on  the  occasion  aforesaid  ;  and  so  the  said  defendant  says, 
that  if  any  hurt  or  damage  then  and  there  happened  to  the  said  plaintiff,  or  his 
said  wearing  apparel,  the  same  was  occasioned  by  the  said  assault  so  made  by 
the  said  plaintiff,  upon  the  said  E.  F.  and  in  the  necessary  defence  of  the  said 
£.  F.  against  the  said  plaintiff.  Which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
above  thereof  complained  against  the  said  defendant.  And  this,  &c« — [Con- 
chtde  with  a  vrificationy  as  anle^  907,  sixth  form.] 

*[Ffr9f  pleoy  gentral  iastUy  as  ante^  1061 ;  second  pUa^  as  follows:] — And    [*107I1 
for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting,  beating  and  ill-treat-   ^*^''*'^ 
ing  the  said  plaintiff,  as  in  the  said  first  counf  mentioned(6),]  the  said  defend-   presenre 
ant,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtained,  accord-  pi^uff  and 
ing  to  the  form  of  the  Statute  in  that  case  made  and  provided,  says  that  the  said  ""J^^^?* 
plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him  *,  fig^tinc  to- 
because  he  says,  that  the  said  plaintiff,  and  one  E.  F.  at  the  said  time  when,  '^ 
&>c*  at,  &c.  {venue)  aforesaid,  were  fighting  together,  and  striving  with  force 
and  arms  to  beat  and  wound  each  other,  against  the  peace  of  our  lord  the  now 
king ;  whereupon  the  said  defendant  being  then  and  there  present,  for  the  pre- 
servation of  the  peace  of  our  said  lord  the  king,  and  that  the  said  plaintiff,  and 
£•  F.   might  do  no  hurt  to  each  other,  and  in  order  to  separate  and  part  them, 
then  and  there  gently  laid  his  hands  upon  the  said  plaintiff,  as  he  lawfully  might 
for  the  cause  aforesaid  t,  which  are  the  said   [assaulting,  beating,  and  ill-treat- 
ing, the  said  plaintiff,  in  the  said  first  count  of  the  said  declaration  mention- 
ed(c),]  and  whereof  he  the  said  plaintiff  hath  above  thereof  complained  against 
him  the  said  defendant.    And  this,  &c. — [Conclude  with  a  verificaiioa^  as  anle^ 
907,  sixth  form.] 

l^Firstplea^  general  issiie^  as  ante^  1061 ;  second  plea,  same  as  above,  to  the  The  like. 

a^erislhand  then  as  follows:] — Because  he  says,  that  the  said   plaintiff,  just  Si^JJIiSfff 

before  the  said  time  when,  &c.  [in  the  said  first  count  mentioned,]  to  wit,  on  miMMio- 

the  day  and  year  in  that  count  mentioned,  with  force  and  arms,  &c.  had  made  third  oer- 


lon(il). 


(«)  2  Stra.  963.  (^)  This  cnumcrAtionof  the  trespasses  uitended 

(z)  Or,  instead  of  these  words  say, "  comtuit  the  to  be  justified,  roust  depend  on  tlie  statements  m 

said  several  supposed  trespasses  in  the  introducto-  the  declaration,  and  in  some  cases  may  be  whoHy 

ry  part  of  tliis  plea,  and  the  said  declaration  men-  unnecessary. 

Iranod."  (c)  Otj  instead  of  these  words  say,  "  supposed 

(«)  Sec  the  notes  to  the  precedent,  ante,  1069.  trespasses  in  the  introductory  part  of  ihis  plea,  and 

As  to  this  plea,  see  Com.  Dig.  Pleader,  S  M.  16,  in  the  said  declaration  mcnUoncd." 

and  the  forms,  2  Bro.  Ent.  137.— .'i  Rich.  C.  P.  56.  (rf)  Sec  the  note  to  the  preceding  form. 

— •  Wentw.  Indoz,  cxriii. 
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*o  an  assault  upon  one  E.  F.  and  was  then  and  there,  and  at  the  same  time  when« 
d&c.  beating  and  ill-treating  the  said  £.  F.  in  breach  of  the  peace  of  our  said 
lord  the  king ;  wherefore  the  said  defendant,  at  the  said  time  when,  &c.  to  pre- 
serve the  peace  of  our  said  lord  ihe  king,  and  to  part  the  said  plaiotifT  from, 
and  to  prevent  him  from  further  beating  and  ilUtreating  the  said  £.  F.  gently 
laid  his  hands  upon  the  said  plaintiff,  as  he  lawfully  might  for  the  cause  afore* 
said^,  which  are  the  same  [assaulting,  beating,  and  ill-treating  the  said  plaintiff, 
[  *1072  1  in  the  said  *first  count  of  the  said  declamtion  mentioned (e),]  and  whereof  the 
said  plaintiff  hath  above  thereof  complained  against  the  said  defendant.  And 
thiSf  &c*— [CoficituJc  wiih  a  verificaiiotu  as  anie^  907,  sixth  farm.] 

Correction  [First  plea,  general  isme^  OB  ante,  1061;  second  pleat' as  to  the  assaulting ^ 
prentke  for  beatings  and  ill-lreaiing^  the  said  A.  JB>  actio  non^  by  leave^  ^c»  asante^  1071.] — 
•n^K/K  Because  he  says,  that  before  and  at  the  said  time  when,  &c*  in  the  said  [first 
count]  mentioned,  to  wit,  at,  &.c.  (venue)  aforesaid,  the  said  plaintiff  was  the  ap- 
prentice of  the  said  defendant,  in  his  trade  and  business  of  a  — —  and  then 
and  there  behaved  and  conducted  himself  saucily  and  contumaciously  towards 
the  said  defendant,  and  then  and  there  refused  to  obey  his  lawful  commands  re- 
lating to  his  duty  as  such  apprentice  as  aforosaid,  whereupon  he  the  said  de- 
fendant then  and  there  moderately  corrected  him*  the  said  plaintiff,  for  his  said 
misbehaviour.  Which  are  the  said  assaulting,  beating,  and  ill-treating  the  said 
plaintiff,  in  the  said  [first  count]  mentioned.     And  this,  &c. — [Conclude  vfith 

d  verification^  as  aii/e,  907,  sixth  form,] 

\\ 

Modorate  [First  plea^  general  issue^  as  a»/e,  1061 ;  second  pUa^  as  follows :] — And  for 
&M«-  a  further  plea  in  this  behalf,  [as  to  the  making  of  the  said  assault  on  the  said 
plaintiff,  in  the  said  first  count  of  the  said  declaration  mentioned,  and  beating, 
bruising,  and  ill-treating  him,  and  putting  the  said  iron  shackles  upon  the  hands 
of  the  said  plaintiff,  and  imprisoning  him  for  the  space  of  time  in  the  said  first 
[*1073]  count  mentioned(^),]  *the  said  defendant  saith,  [actio  non^  by  leave^  ^c,  asafiie^ 
1071,]  because  he  saith,  that  he  the  said  defendant,  before  and  at  the  said  time 
when,  &c.  in  the  said  first  count  mentioned,  was  the  master  and  commander  of 

a  certain  ship  or  vessel  called  the and  the  said  plaintiff  then  was  a  mari^ 

ner  in  and  belonging  to  the  said  ship  or  vessel,  and  the  said  defendant  further 
saith,  that  the  said  plaintiff,  just  before  the  said  time  when,  d&c.  in  the  said  [first 
count]  mentioned,  neglected  his  duty  as  such  mariner  as  aforesaid,  in  and  on 
board  of  the  said  ship  or  vessel,  and  behaved  and  conducted  himself  in  a  mu* 
tinous,  disorderly,  and  improper  manner,  on  board  thereof;  whereupon  the  said 
defendant,  so  being  master  and  commander  of  the  said  ship  or  vessel  as  afore- 

(e)  Or,  instead  of  these  words  say,  '*  supposed  ceneral,  sec  Com.  Dig.  Pleader,  3  M .  19.    The 

Creepasses  in  the  introductoi  y  part  ofthis  plea,  and  Mutiny  Acts  allow  a  defence  of  this  nature,  in  the 

in  the  said  declaration  mentioned."  case  of  disobedience  of  a  soldier,  &c.  to  be  nven 

(/)  As  to  this  plea,  see  Com.  Dij.  Pleader,  SM.  in  evidence  under  the  general  issue.    In  such  a 

19.^1    Bla.  Com.  450.— Bum,  J.  *'ApprenUce*  case,  if  the  plaintiff  were  iound  guilty  of  disobedi- 

ISee  the  forms,  Bro.  (Int.  219.    See  the  necessity  ence  by  a  court-martial,  and  the  delendant  relies 

for  pleading  this  matter  specially,  2  fi.  &  P.  224.  on  it  m  his  defence  as  a  maUer  of  estoppel,  be 

ig]  As  to  Uie  necessity  for  pleading  t^.is  ground  should  plead  it  specially,  see  2  C.  fi  P.  148. 

of  defence  specially,  see  2  B.  &  P.  SM.    It  may  (A)  This  enumeration  of  tha  trespasses  intend, 

^e  firequentlv  advisable  toplead  the  faeU  more  vpe-  cd  to  be  justified,  must  depend  on  die  statements 

cjally,  see  the  form,  9  WeniW.  S55.— 2  Rich.  C.  in  the  declaraUon,  and  in  many  cases  is  wholly  un- 

P.  47j  dl.— ^s  to  picas  of  moderats  correction  in  necessary. 
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said,  for  the  prMervation  of  diaciplioe  and  order  in  and  on  board  thereof,  at  ^^ 
the  eaid  first  time  when,  d^c.  did  moderately  chaatiae  and  correct  the  aaid  plain- 
tifi^  for  his  said  neglect  of  duty  and  misconduct,  and  in  so  doing  did  necessarily 
and  unavoidably  [a  little  beat,  bruise,  and  ill-treat  the  said  plaintiff;  and  for  the 
aame  purpose  he,  the  said  defendant,  did  then  and  there  put  the  said  iron 
shackles  upon  the  hands  of  the  said  plaintiff,  and  did  imprison  him  for  the  space 
of  time  in  the  said  first  count  mentioned,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  which  are  the  same  supposed  trespasses  in  the  introductory  part 
of  this  plea  mentioned(t),]  and  whereof  the  said  plaintiff  hath  aboYO  thereof  com- 
plained against  the  said  defendant.  And  this,  &c. — ICanclude  with  a  verificaf 
tunh  tu  antcy  907,  nxihform*] 

[Firsi  pUa^  general  t^nte,  m  anU^  1061.] — ^And  for  a  further  plea  in  this  be*  To  adeda- 
half  as  to  the  [confine  the  commencement  to  the  IreapaneB  mentioned  in  the  dec-  Issauli^and 
laration  intended  to  be  justified,  if  (iU  are  not  <o,]  said  several  trespasses  in  the  ^efenS^'nt^^^ 
said  [first  count  of  the  said]  declaration  mentioned,  [except  as  to  the  rending,  ^as  con- 
tearing,  and  damaging  the  clothes  and  wearing  apparel  therein  mentioned]  the  same  before 
said  defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  obtain-  undeMhe?' 
ed,  according  to  the  form  of  the  statute  in  such  case  made  and  provided,  says  ^^'  ^- ^. 
diat  the  said  plaintiff  ought   not  to    have  or  maintain  his  aforesaid  action  28,  and 
thereof  against  him,  because  be  says,  that  the  said  several  supposed  trespasses  allfen^t 
in  the  said  [first  count  of  the  said]  declaration  mentioned,  were  committed  af-  ;:<»i«»««'. 
ler  the  passing  and  commencement  of  a  certain  act  of  parliament  made  and  (*). 
passed  in  the  9th  year  of  the  reign  of  his  late  Majesty  King  George  the  Fourth, 
entitled  '*  An  Act  for  consolidating  and  amending  the  Statutes  in  £ngland  re- 
lative to  Offences  against  the  Person ;"  and  that  such  offences  amounted  to  no 
more  than  a  common  assault  and  battery  within  the  meaning  of  that  act,  and 
that  aAer  the  commission  of  such  trespasses,  to  wit,  on  the  day  and  year  afore- 
said, in  the  county  aforesaid,  the  said  defendant,  upon  the  complaint  of  the  said 
plaintiff  before  then  made  by  him  of  the  said  trespasses,  according  to  the  said 
Statute,  the  said  defendant  was  brought  before  J.  D.,  £sq.  and  S.  P.,  Esq. 
then  and  there  being  justices  of  our  lord  the  king,  assigned  to  keep  the  peace 
of  our  said  lord  the  king  in  and  for  the  said  county  of  Kent,  and  to  hear  and 
determine  misdemeanors  therein  committed,  and  was  by  them  the  said  justices, 
so  being  such  justices,  on  the  prosecution  and  at  the  instance  of  the  said  plain- 
tiff, convicted  of  the  said  trespasses  in  the  said  first  count  mentioned,  except  as 
aforesaidi  and  by  them  adjudged  for  such  trespasses  to  forfeit  and  pay  a  cer- 
tain fine  and  sum  of  money,  to  wit,  the  sum  of  2s.  6d.  of  lawful  money  of  Great 
Britain,  to  be  paid  by  him  to  £.  F.  and  to  be  by  him  applied  according  to  the 
directions  of  the  Statute  in  that  case  made  and  provided  ;  and  the  said  defend- 
ant was  also  then  and  there  in  the  preceding  matter  aforesaid,  by  the  said  jus- 
tices, adjudged  to  pay  the  sum  of shillings  for  costs,  and  that  the  same 

should  be  paid  to  the  said  plaintiff;  and  the  said  defendant  did  afierwards,  to 
wit,  on  the  day  and  year  aforesaid,  in   the  county  aforesaid,  pay  the  whole 

(0  Or,  inalead  of  these  words  between  brackets,    the  said  declaration  mentioned." 
•a^}  ^  coraont  the  said  supposed  trespasses  in  the        {k)  Sea  the  clauses  and  notes,  Burn,  J.  26ih  c4. 
wtjnMluoCory  part  of  this  plea  mcnuoned,  mid  in    "  MtauU" 
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TO  amount  of  the  monies  so  adjudged  to  be  paid  as  aforesaid,  and  according  to 
pcKtowt.  ^^^^  adjudication,  whereby  and  by  force  of  the  said  statute,  the  said  defendant 
then  and  there  became,  and  still  is,  released  from  this  action,  so  far  a^  relates 
to  the  said  tresfweses  in  the  introductory  part  of  this  plea  mentioned,  and  this 
the  said  defendant  is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the  said 
plaintiff  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  dtc. 

DKFEHCE        [Fir9t  plea,  general  tamie,  as  anie^  1030 ;  second  plea^  as  foUaws :] — And  for 
sioir.      a  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating(/},  and  ill-treating  the 
Uff^M  unl  sai<l  plaintiff,  as  in  the  said  first  count  mentioned,]  the  said  defendant  [6y  Uave^ 
lawfully  in     ^<j,  aciio  tion,  OS  ante^  906,  7,1  because  he  says,  that  the  said  defendant,  before 
dwelUng-      and  at  the  said  time  when,  o&c.  was  lawfully  pos8essed(m)  of  a  certain  dwell- 
mSlluer  ma-  ing-house,  with  the  appurtenances,  situate  and  being  at        '■ ;  and  being  so  pos- 
StotoraMro  sessed  thereof,  the  said    plaintiff,  just  before  the  said  time   when,  &c.  to 
ou\{k).        wit,  on  the  same  day  and  year  in  the  said  ^declaration  mentioned,  was  unlaw- 
[    1074  J  ^^^11^  .^^  ^^^  ^^.^  dwelling-house,  and  with  force  and  arms  making  a  great  noise 
and  disturbance  therein,  and  at  the  said  time  when,  d&c.  staid  and  continued 
therein  making  such  noise  and  disturbance,  without  the  leave  or  license,  and 
against  the  will  of  the  said  defendant,  and  daring  all  that  time  there  greatly 
disturbed  and  disquieted  the  said  defendant  and  his  family  in  the  peaceable  and 
quiet  possession  and  enjoyment  of  his  said  dwelling-house  ;  and  thereupon  the 
said  defendant  then  and  there  requested (n)  the  said  plaintiflT  to  cease  making 
his  said  noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
dwelling-house,  which  the  said  plaintiff  then  and  there  wholly  refused  to  do, 
whereupon  the  said  defendant,  in  defence  of  the  possession  of  his  said  dwell- 
ing-house, at  the  said  time  when,  &c.  gently  laid  his  hands  upon  the  said  plain- 
tiff in  order  to  remove,  and  did  then  and  there  remove  the  said  plaintiff  from  and 
out  of  the  said  dwelling-house,  as  be  lawfully  might  for  the  cause  aforeaaidl, 
which  are  the  said  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 
tioned, and  whereof  the  said  plaintiff  hath  complained  against  the  said  defend- 
ant ;  without  this,  that(o)  he  the  said  defendant  was  guilty  of  the  said  supposed 
trespasses,  or  any  or  either  of  them,  elsewhere  than  in  the  said  dwelling-house 
situate  as  aforesaid(p). — [Conclude  with  a  verification^  as  anle^  907,  sixik 
form.] 

TIm  like  of       [^ciio  iton,  as  ante,  906.] — Because  he  says,  that  he  the  said  defendant,  long 
bouiie.'^       before  and  at  the  said  time  when,  &c.  was  lawfully  possessed  of  a  certain 

{k)  Am  to  this  plea,  see  aDte,  1067,  note  0.— See  the  plaintiff  and  the  defendant's  aclf  defence,  as  in 

Con.  Dig.  Pleader,  S  M.  16, 17,  and  the  TormB,  8  the  form,  ante,  1069,  and  post,  1074. 

T.  R.  299,  78.-8  Wentw.  1 16,-8  Rich.  C.  P.  59.  (m)  This  is  sufficient,  3  Wils.  71,  79.     8  T.  R. 

—Plead.  A.  486, 6.  78,  £99. 

(/)  A  wounding  cannot  be  justified  merely  in  (n)  As  to  this  request,  see  1  G.  Sc  P.  6.—^  T. 

defence  of  possession,  (8  T.  R.  S99.— Com.  Dig.  R.  899,  78. 

Pleader.  3  M.  16, 17.— 1  Salk.  407.— Lutw.  1489.)  (o)  As  to  this  allegation,  sec   1  Saond.  78,  80, 

— ihougn  if  the  plaintiff  attempted  to  enter  the  n.  3. 

house  with  force  it  is  otherwise,  see  the  law  and  (p)  As  to  this  averment,  see  ante,  vol.  i.  lodox, 

precedent,  8  T.  R.  78.    If  the  plaintilT,  upcm  the  ■  Qua  ut  eadem,*  &c.  2  Stra.  684.-2  Sau^d.  6, 

attempt  to  remove  him,  resisted,  and  was  guilty  of  n.  9.— 1  Saund.  81,  n.  3;  8d,  298,  and  see   tlie 

an  assault  upon  the  dotendaut  or  his  family,  and  the  forms,  Co^vp.  162, 171  .—2  Bro.  £nt.  139.    When 

defendant  did  actually  beat  or  wound  him  in  t»elf^  the  house  is  in  the  same  parish  or  place  as  that 

defence,  those  acts  may  be  justified,  8  T.  R.  299,  stated  in  the  declaration,  this  averment  is  to  be 

stating  at  the  t*  in  the  abovo  forn^  the  assault  by  omitted. 
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t>nUic-hoU4e,  situate  ikU  &c.  aforesaid*  And  the  said  plaintiiT  a  little  before 
the  said  time  when,  &c.  entered  and  came  into  the  said  house  of  the  said  de- 
fendant, and  then  and  there  made  a  great  noise  and  disturbance  therein,  and  the 
said  plaintiff  then  and  there  behaved  and  conducted  himself  in  a  rude,  quarrel- 
some, and  uncivil  manner  towards  divers  persons  then  and  there  lawfully  being 
in  the  said  house,  and  thereby  then  and  there  greatly  disturbed  and  disquieted 
the  said  defendant  and  his  family,  and  the  said  other  persons  so  being  in  the. 
said  housct  in  the  peaceable  and  quiet  occupation  and  enjoyment  thereof; 
vHiereupon  the  said  defendant  then  and  there  requested,  &c.-- [5ame  a«  in  the 
Ia#i  preceding  form  to  the  end.] 


TO 
^ERtOIfS. 


DKFEIfCE 

or  POSSES* 

StOH. 


*[Firsi  pleth  general  M«ue,  at  on/e,  1061  ;  second  pUa^  0$  follows:] — And 
for  a  further  plea  in  this  behalf  [as  to  the  assaulting,  beating,  and  striking  the 
said  plaintiff  with  a  stick,  as  in  the  said  first  count  of  the  said  declaration  men- 
tioned(r)  the  said  defendant,  &c.  [by  /eaoe,  ^c.  actio  non^  <u  oit/e,  907 ;]  be- 
caase  he  says,  that  he  the  said  defendant  before  and  at  the  said  time  when,  dec. 
in  the  said  [first  count  of  the  said]  declaration  mentioned,  was  lawfully  pos- 
sessed of  and  in  a  certain  messuage  or  dwelling-house,  situate  at,  &c.  in  which 
he  the  said  defendant  did  then  and  there  inhabit  and  dwell,  and  that  he  the  said 
defendant,  being  so  possessed  thereof,  the  said  plaintiff,  just  before  the  said 
time  when,  d&c.  to  wit,  on  the  same  day  and  year  aforesaid,  to  wit,  at,  &c.  (ve- 
nue) afore.said,  with  force'and  arms,  and  with  a  strong  hand(»),  did  attempt  and 
endeavor  forcibly  to  break  into  and  enter  the  said  messuage  or  dwelling-house 
of  the  said  defendant,  without  the  leave  or  license,  and  against  the  will  of  the 
said  defendant,  whereupon  the  said  defendant,  at  the  said  time  when,  &c.  being 
in  the  said  messuage  or  dwelling-house,  in  order  to- preserve  the  peaceable  and 
quiet  possession  thereof,  did  then  and  there  resist  and  oppose  such  entrance  of 
the  said  plaintiff  into  his  said  messuage  or  dwelling-house,  and  in  so  doing  did 
necessarily  and  unavoidably  commit  the  said  several  supposed  trespasses  in  the 
introductory  part  of  this  plea,  and  in  the  said  declaration  mentioned,  and  as  he 
lawfully  might  for  the  cause  aforesaid  ;  and  so  the  said  defendant  in  fact  saith, 
that  if  any  damage  or  injury  then  and  there  happened  to  the  said  plaintiff,  it 
was  occasioned  by  the  said  defendant's  iaid  defence  of  his  said  possession  of 
his  said  messuage  or  dwelling-house,  against  the  said  plaintiff,  which  are,  d&c. 
— [Conclude  as  in  iheform^  anlcy  1074,  from  the  f,  with  a  verification^  €ts  ante^ 
907.] 
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Tli6  like  in 

re«ist8Dce  of 

plainiiff^s 

entry  into 

defendant's 

dwellinf- 

hou8e(g). 


[First  plea^  general  issue^  as  ante^  1061 ;  second  plea^  as  follows  ;] — And  for  Deftoe^of 
a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  of  the  said  plaintiff  in  J^JJJJTJJJ*^' 
the  said  ^rst  count  mentioned,  and  beating  and  ill-treating  him  as  therein 
mentioned  (tt),]  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose 

iq)  See  the  fom|-S  T.  R.  78 ;  and  the  notes  to  (f)  As  to  this  plea,  see  8  T.  R.  76,  and  ante, 

the  form,  ante,  1073 ;  1068,  note.  1073,  n.  i. 

(r)  This  enumeration  of  the  trespasses  intended  (u)  This  enumeration  of  the  trespasses  intended 

to  be  justified,  must  depend  on  the  statements  in  ieoe  justified,  must  depend  on  the  statements  in 

the  dedaratioo,  and  in  many  cases  is  unnecessary,  the  declaration,  and    in  many  cases  is  wholly  un» 

(•)  A  forcible  attempt  to  enter  will  justify  a  bat-  necessary 
tery  and  wounding,  8  T.  R.  78. 
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first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  saith  that  *the  said  plaintiff  ought  not  to  have  or  maintain  his 
OP  POSSB9-  aforesaid  action  thereof  against  him,  because  he  sajs,  that  he  the  said  de- 
"°^'      fendant,  before  and  at  the  said  time  when,  &c.  was  lawfully  possessed  of  and 

in  a  certain  close,  to  wit,  a  close  called  [or  abutting,  &c.  $Hling  aui 

the  ahuttali^  as  pointtd  oui^  ante,  868,]  in  the  parish  of  ■  in  the  coontj 
aforesaid,  [and  of  a  certain  gate  of  and  belonging  to  the  same  close,]  and 
being  so  possessed,  the  said  plaintiff,  a  little  before  the  said  time  wheUf  d&c. 
with  force  and  arms,  and  with  a  strong  hand,  and  without  the  license  or  per- 
mission, and  against  the  will  of  the  said  defendant,  did  force  and  break  open 
[the  said  gate,]  and  as  much  as  in  him  the  said  plaintiff  lay,  did  attempt  and  eo« 
deavor  forcibly  to  break  into  and  enter  the  said  close  of  the  said  defendant,  [and 
forcibly  to  drive  into  the  said  close  a  great  number,  to  wit,  ^ —  sheep  of  the 
said  plaintiff(i0)]  and  would  then  and  there  unlawfuHy  and  forcibly,  with  a 
strong  hand,  have  effected  and  accomplished  such  unlawful  attempt  and  en« 
deavor,  without  the  license  or  permission  of  the  said  defendant,  and  against  his 
will,  if  the  said  defendant  had  not  defended  his  said  possession  of  his  said  close 
[and  gate]  whereupon  the  said  defendant,  being  then  in  his  said  close,  and  dur- 
ing the  said  forcible  and  wrongful  attempt  and  endeavor  of  the  said  plaintiff, 
did,  at  the  said  time  when,  &c.  defend  his  the  said  defendant's  possession  of 
his  said  close  [and  gate]  and  oppose  and  resist  the  said  attempt  and  endeavor 
of  the  said  plaintiff,  as  it  was  lawful  for  him  the  said  defendant  to  do  on  the  oc- 
casion aforesaid :  And  the  said  defendant  further  saith,  that  if  any  damage  or 
injury  then  and  there  happened  to  the  said  plaintiff,  the  same  happened  of  the 
wrong  of  the  said  plaintiff,  and  in  the  defence  by  the  said  defendant  of  his  said 
close  [and  gate ;]  without  thie  that  he  the  said  defendant  was  guilty  of  the  said 
several  trespasses  in  this  plea  mentioned,  or  any  of  them,  at,  &o.  {venue)  afore- 
said, or  'elsewhere,  or  in  any  other  manner  than  as  in  this  plea  mentioned  (op). 
And  this,  &c. — [Conclude  Vfitk  a  verification^  ao  ante,  907,  sixth  Jorm."] 

tMPBisoN.       [First  plea,  general  issue^  as  onle,  1061 ;  second  plea^  as  follows :] — And  for 

wiTBouT  ^  further  plea  in  this  behalf,  [as  to  the  assaulting,  beating,  and  ill-treating  of  the 

>KocBM(|f).  giii^  plaintiff  as  in  the  said  first  count  of  the  said  declaration  mentioned,  and 

Sfenduu^  compelling  him  to  get  into  the  said  cart  in  the  said  first  count  mentioned,  and 

toftdMlara-  to  go  and  travel  therein  the  distance  in  the  first  count  mentioned,  and  as  to  the 

tioD  for  %M^ 

■ault  and      imprisoning  the  said  plaintiff,  and  keeping  and  detaining  him  in  prison  for  *die 

imprison- 

plainiiff  i*^)  f^*^*^  aTermenta  must  correspond  with  the  which  case  the  general    repKcation    rfe  t'f^riA 

committed  a  ^*<^*  would  be  insufiicienl ;  sometimes,  however,  it  is 

breach  of  the      (')  -^*  ^^  ^>'  averment,  see  ante,  1074.  n.  p.  best  for  him  not  to  join  in  the  plea,  see  8  Bing.SSS. 

peace  in  the      (y)  '^  ^  precedent  of  a  justilication,  by  a  she-  Where  a  p«rty  merely  acts  in  the  aid,  and  assiat- 

house  of  one  "t^at  an  election,  1  Taunt.  146.  ancc  of  the  officer,  he  may  defend  under  the  gon^ 

of  them  and      (')  ^  ^  pleas  of  this  description,  sec  Com.  eral  issue,  3  Campb.  257  ;  but  not  so  if  he  acts  as 

that  ihe'oth-  l^if*  Plc^^Cf  8  M.    22,  and  the    precedents,  9  the  prime  mover  and  principal  in  the  transaction, 

er  defend-      Wentw.  Index,  ciii.    A  peace  officer  acting  by  2  Stark.  445.    Holt,  C.  N.  P.  478,  and  a  private 

ant  as  a  con-  virtue  of  his  office,  need  not  join  in  the  plea,  but  individual  who   makes  the  charge,  and  puta  the 

stable  ap-      ''*'^7  P^^^  ^®  general  issue,  and  give  the  special  constable  in  motion,  rannot  juelily  under  the  gen- 

prebended      niatter  in  evidence,  7  Jac.  1.  c.  5,  and  2)  JTac.  1.  eral  issue ;  he  must  plead  the  special  circumstance 

plaintifr  and  c-  It-— See  Burn.  J.  26th  ed.    "  Con»tableJ*^\  by  way  of  justification.  Holt,  C.  N.  P.  478.    See 

^rried  kim    ^^^<  44S.— 8  B. «  Cres.  806.    Tt  may,  however,  precedents  tor  pIcM  justifying  removal  of  phuntifr 

before  a  ma-  firnquentl^  be  advisable  for  such  officer  to  join  in  out  of  church  for  making  oisturbance  in  it,  4  D.  & 

ostXAtmiM).   ^^  P'^  **  ^^  ^  narrow  the  evidence  on  the  R.  217.-2  B.  k  C.  699,  S.  C. 
I  ^1077  i  ^^^^'  especially  when  he  acted  under  a  warrant,  in 
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said  time  in  the  said  first  count  roentioned(a),]  the  said  defendants)  by  leave    ^^fo 
of  the  court  here  for  this  purpose  first  had  and  obtained,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  say,  that  the  said  plaintiff  ought    '^m^^t"* 
not  to  have  or  maintain  his  aforesaid  action  thereof  against  them,  because'  they    wimfitfT 
say,  that  before  and  at  the  said  time  when,  &c.  in  the  said  first  count  men- 
tioned, the  said  G.  D.  was  lawfully  possessed  of  a  certain  dwelling-house,  sitn- 

ate  at and  (he  said  C.  D.  being  so  possessed  thereof,  the  said  plaintifi,  just 

before  the  said  time  when,  &c.  to  wit,  on,  &c«  in  the  said  declaration  mention- 
ed, at,  &c.  (renue)  aforesaid,  entered  and  came  into  the  said  dwelling-house, 
and  then  and  ihere,  with  force  and  arms  made  a  great  noise,  disturbance,  and  T(m  phun- 
affray  therein,  and  then  and  there  insulted,  abused,  and  ill-treated  the  said  C.  ofthepea^ 
D.  and  his  family,  in  the  said  dwelling-houne,  and  greatly  disturbed  and  disquieted 
them  in  the  peaceable  and  quiet  possession  of  the  said  dwelling-house,  in 
breach  of  the  peace  of  our  said  lord  the  king ;  whereupon  the  said  C,  D. 
then  and  there  requested  the  said  plaintiff  to  cease  bis  said  noise  and  disturb-  Request  on 
ance,  and  to  depart  from  and  out  of  the  said  house,  which  he  the  said  plaintiff  it,  and  his 
then   and   there  wholly  refused    to  do,   and    continued   'nt  the   said    house  ''^^^*^' 
making  the  said  noise,  disturbance,  and  affray  therein,  and  then  *and  there  [*1078] 
threatened  the  said  C.  D.  and  his  family,  that  he  would  continue  making  his  said 
noise  and  disturbance  in  the  said  bouse  during  the  whole  night,  and  hinder  and 
prevent  tLe  said  C.  D.  and  his  family  from  steeping  or  enjoying  any  quiet  or  re- 
pose in  the  said  house,  whereupon  the  said  C.  D.  in  order  to  preserve  the  peace, 
and  restore  good  order  and  tranquillity  in  his  said  house,  then  and  there  gave 
charge  of  the  said  plaintiff  to  the  said  E.  F.  then  and  there  being  a  constable  of 

the {b)who  Ihen  and  there  aaw  and  had  vietJD{c)  of  the  said  breach  of  the  PlaimHrgit- 

pettce^  so  committed  by  the  said  plaintiff  as  aforesaid,  and  then  and  there  request-  to  a  constl- 
ed  the  said  £.  F.  so  being  such  constable  as  aforesaid,  to  take  the  said  plainttff  ^^' 
into  his  custody,  and  carry  him  before  some  justice  or  justices  of  our  said  lord 
the  king,  assigned  to  keep  the  peace  in  and  for  the  said  county  of to  an- 
swer the  premises,  and  to  be  dealt  with  according  to  law,  and  the  said  £.  F.  so 
being  such  constable  as  aforesaid,  at  such  request  of  the  said  C.  D.  then  and  Who  mo/Zt- 
there  gently  laid  his  hands  on  the  said  plaintiff  for  the  cause  aforesaid,  aad  did  impimtit, 
then  and  there  take  the  said  plaintiff  into  his  custody,  and  did  carry  and  con- 
duct the  said  plaintiff  from  and  out  of  the  said  house(d),  in  order  to  carry  and 
convey  him  before  such  justice  as  aforesaid,  to  be  there  dealt  with  according 
♦to  law  for  his  said  offence  and  breath  of  the  peace,  to  wit,  at,  &c.  [venue)  [*1079] 

la)  This  enuroeratioo  of  the  trespaites  iotended  — I  Esp.  Rap.  294. — Holt,  C.  N.  P.  47S. — ^R.  h 

tobejuatified,  must  depend  on  tho  statements  in  M.  C.  C.   ISS.— Burn,  J.  ^  Arrest  f  but  see  t 

die  declaration,  and  is  in  many  cases  wholly  un-  Hale,  90.— S  Campb.  4S0,  and  as  to  these  pleas 

necessary.  in  general,  see  1  Chit.  Crim.  Law,  23.    There  are 

(6)  Take  care  that  this  appomtmeni  be  proper-  precedents,  however,  omitting  such  statement,  9 

ly  described  ;  he  must  be  appointed  for  a  town-  Wenlw.  27,  S44,  6  ;  and  in  a  case,  where  the  dis- 

ship,  fcc.  and  not  lor  a  parish,  7  East,  174.    Who  lurbance  had  been  made  ra  a  house  late  at  night, 

is  not  an  authorized  officer,  6  Esp.  R.  39.— >Bum,  and  the  plaintiff  would  not  go  out,  but  was  not 

J.  2Sth  edit.  «  CoMtable."  golUy  of  a  breach  of  the  peace  withm  the  view  of 

le)  In  a  plea  justifying  an  impiHtonment  by  a  the  constable,  a  very  able  Pleader  advised  a  spe- 
constable  not  under  a  warrant,  it  seems  necessary  cial  plea,  omiiting  the  above  statement,  consider- 
in  general  to  aver,  that  the  constable  had  vitto  of  ing  that  a  practice  contrary  to  the  above  decisions 
the  breach  of  the  peace,  for  it  has  been  decided  had  so  long  prevaUed,  and  was  so  necessary  for 
that  a  constable  cannot  arrest  for  an  affray  out  the  maintenance  of  a  proper  police,  that  probably 
of  his  view,  without  a  warrant,  except  felony  is  a  different  decision  might  now  lake  place. 
likely  to  ensue,  Cro.  Eliz.  376.-2  Esp.  Rep.  MO.  {d)  This  and  the  subsequent  averments  must 
—3 Hawk.  PI.  Cr.  174, 164  ;  Book  2.  c.  ll  s.  8.    correspond  with  the  facts. 

Vol.  in.  22 
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aforesaid  ;  frDd  because  it  was  then  and  there  late  at  nightfe),  and  an  unsea- 
sonable time  for  the  said  £.  F.  to  carry  the  said  plaintiff  before  such  justice  as 
^^vnV'    aforesaid,  he  the  said  £.  F.  so  being  such  constable  as  aforesaid,  for  that  rea« 
wiTBo*7T    g0|,  311^  fQ,.  ([je  cause  aforesaid,  necessarily  and  unavoidably  imprisoned  the  said 
And  became  P^8*"^»^»  »°^  *^®P*  ®"^  detained  him  in  a  certain  prison  in  the  parish  aforesaid, 
it  was  too     called  the  ■         until  the  next  morning ;  and  the  said  defendants  further  say,  that 
Ui6  consia-  on  the  next  morning  as  soon  as  conveniently  could  he,  he  the  said  E.  F.  so  be- 
S^otMSodyr  ''^S  ^^^^  constable  as  aforesaid,  endeavored  to  carry  and  convey  the  said 
plaintiff  before  such  justice  as  aforesaid  to  answer  the  said  premises,  and  to 
No  mania-     be  dealt  with  according  to  law,  and  because  no  justice  as  aforesaid  could  be 
found  in  the  fouod  Qcar  to  the  said  prison,  and  because  it  was  then  and  there  expedient 
^*^'  and  necessary  that  the  said  plaintiff  should  go,  proceed,  and  be  carried  in  the 

said  cart  before  such  justice  as  aforesaid,  for  the  purpose  aforesaid,  and  be- 
cause the  said  plaintiff  then  and  there  refused  to  get  into  such  cart  for  the  pur- 
pose aforesaid,  he  the  said  £.  F.  so  being  such  constable  as  aforesaid,  and  the 
said  C.  D.  in  his  aid  and  assistance,  and  at  his  request,  did  gently  lay  their 
hands  upon  the  said  plaintiff,  and  did  then  and  there  gently  force  and  compel  the 
said  plaintiff  to  get  into  the  said  cart,  and  to  go  and  travel  therein  the  said  dis- 
tance in  the  said  declaration  mentioned,  in  order  that  he  the  said  plaintiff  might 
be  carried  and  conveyed  by  the  said  £.  F.  so  being  such  constable  as  afore- 
said, before  such  justice  as  aforesaid,  to  answer  the  premises,  and  be  there  dealt 
Ooplaintiira  with  according  to  law,  for  his  said  offence  and  breach  of  the  peace.     And  the 
and  requett,  ^^^^  defendants  further  say,  that  af\erwards,  and  while  (he  said  £.  F.  so  being 
tuffer^'hLi  '^"^^  constable  as  aforesaid,  was  so  carrying  and  conveying  the  said  plaintiff 
tofoat        before  such  justice  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  afore- 
said, he  the  said  £.  F.  at  the  special  solicitation  and  request  of  the  said  plaintiff, 
upon  his  making  a  reasonable  and  proper  submission  for  the  said  offence,  and 
with  the  consent  of  the  said  plainti0*,  discharged  the  said  plaintiff  from  and  out 
of  his  said  custody,  and  then  and  there  permitted  him  to  go  at  large,  without 
carrying  him  before  such  justice  as  aforesaid  (/),  as  they  the  said  defendant  and 
£f  F.  lawfully  might  for  the  cause  aforesaid,  which  are  the  same  supposed  tres- 
pasMs  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  thereof  complained  against  the  said  defendnnts(g'). — And 
tbiflf  fee. — [Conclude  with  a  terijicatiotiy  as  mi/e,  007,  sixth  form.] 

r*1080]       ^[Firai  plea^  general  tsme,  as  ante^  1C61  ;  second  plea ^  as  follows  :] — And 

Th«  lika  in  fof  a  further  plea  in  this  behalf,  fas  to  the  making  the  said  assault  upon  the  said 
a  mora  coo-  *  -     »  l  c»  r 

daarorm,  by  plaintiff  in  the  said  first  count  of  the  said  declaration  mentioned,  and   imprison- 

patJon^ai^   inghim,  and  keeping  and  detaining  him  in  prison  for  a  part  of  the  »»\di  time  in 

W«  the  said  first  count  mentioned,  to  wit,  fur  the  space  of  eight  hours,  pait  of 

the  time  in  that  count  mentioned,]  the  said  defendant  by   leave  of  the  court 

here,  for  this  purpose  first  had  and  obtained,  according  to  the  foim  of  the  Stal- 

(f)  ThM   and  the  subsequent  averroents  must  alTriiy  or  breach  of  ihc  peace.  Id.  and  see  S  C. 

correspond  with  the  facts.  &  P.  S97. 

{/)  l%is  statement  of  defondant^s  release  is  to  be  {g)  It  may  bo  necessaiy  in  some  cases  to  insert 

aeeording  to  the  fact,  mutrt  the  suiRciency  of  this  the  averment,  ante,  1074)  note. 

B|»tement,  6  Eaat,  294.— S  Hawk.  P.  C.  174.    It  (A)  See  the  notes  to  the  former  precedent. 
ihotiMl  aeem  it  is  justifiable  in  a  case  of  a  mere 
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ute  in  that  case  made  and  provided*  says,  that  the  said  piaiotiff  ought  not  to         ^ 
have  or  maintain  his  aforesaid  action  thereof  against  him,  because  he  says,  that  ,' 

just  before  the  said  time  when,  &c.  in  the  said  first  count  mentioned,  to  wit,  '"^J^** 
on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff  ^imo^^ 
with  force  and  arms,  d^c.  made  an  assault  upon  the  said  defendant,  and  beat 
and  ill-treated  him,  and  thereupon  the  said  defendant  then  and  there  gave  charge 
of  the  said  plaintiff  to  a  certain  peace*ofiicer  of  our  said  lord  the  king,  to  wit, 
one  £.  F.  who  then  and  there  had  view  of  the  said  breach  of  the  peace  of  our 
said  lord  the  king,  so  committed  by  the  said  plaintiff  as  aforesaid,  and  request- 
ed the  said  peace-ofiicer  to  take  the  said  plaintiff  finto  his  custody,  and  carry 
him  before  some  justice  or  justices  of  our  said  lord  the  king,  assigned  to  keep 

the  peace  in  and  for  the  said  county  of to  answer  the  premises,  and  to  be 

examined  and  dealt  with  according  to  law ;  and  the  said  peace-officer,  at  such 
request  of  the  said  defendant,  and  the  said  defendant  in  the  aid  and  assistance 
of  the  said  peace-officer,  then  and  there  gently  laid  their  hands  upon  the  said 
plaintiff,  in  order  to  take,  and  did  then  and  there  take  the  said  plaintiff  into  the 
custody  of  such  peace-officer,  and  kept  and  detained  him  so  in  custody  until 
the  said  plaintiff  afterwards,  and  as  soon  as  conveniently  could  be,  was  carried 
before  one  of  his  majesty's  justices  assigned  to  keep  the  peace  in  and  for  the 

said  county  of for  examination  concerning  the  premises,  and  to  be  dealt 

with  according  to  law,  and  on  that  occasion  the  said  plaintiff  was  necessarily 
and  unavoidably  imprisoned,  and  kept  and  detained  in  prison  for  the  said  space 
of  time  in  the  introductory  part  of  this  plea  mentioned',  as  he  lawfully  might  for 
the  cause  aforesaid  ;  which  are  the  same  supposed  trespasses  in  the  introducto- 
ry part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  there- 
of complained  against  him  the  said  defendant.  And  this,  dtc. — [Canehnde  mih 
a  verifieaiioiu  ^^  at»/e,  907,  sixtk  form,] 

[Actio  non^  as  ante^  906  ;  and  if  only  part  of  the  irespassy  as  stated  in  the  Keaijtt«|ify- 
the  declaration^  can  be  justified,  then  confine  the  commencement  of  the  plea  aC'  omng  pla  r- 
eordingbj,'] — Because  he  says,  that  the  said  plaintiff,  before  the  commission  of  inghimb^-' 
the  said  supposed  trespasses  in  the  said  declaration  mentioned,  to  wit,  on,  &c.  f^mi  he** 
{day  of  thefelony^  or  about  it,)  at,  &c.  {venue)  [here  state  the  offence  committed  haying  b«en 
by  the  plaintiff  in  substance^  as  you  would  state  it  in  an  indictment,  as  thus  :] —  ^ooy  on  7 
[being  then  and  there  employed  as  a  clerk  to  the  said  defendant,  did,  by  virtue  f.ls^ViiJ 
of  such  his  employment,  then  and  there,  and  whilst   he  was  so  employed  as  **u?i'J**" 
aforesaid,  receive  and  take  into  his  possession  certain  money,  to  a  large  amount,  moot  of  d«- 
to  wit,  to  the  amount  of  [.£100,]  [or,  goods  and  chattels,  to  wit,  &c.   as  the  prop,rt,(l). 
cass  wasy"]  for  and  in  the  name  and  on  the  account  of  the  said  defendant  his 
master,  as  aforesaid,  and   the  said  money  [or,  goods  and  chattels,]  then  and 
there  fraudulently  and  feloniously  did  embezzle.     And  the  said  defendant  fur- 
ther saith,  that  the  said  plaintiff  then  and  there,  in  manner  and  form  as  afore- 
said, the  said  last-mentioned  money  [or^  goods  and  chattels,]  the  property  of 

(t)  Tho  plea  may  ba  readily  adapted  to  a  eaao  committed  by  lome  one.    If  committad  by  plain* 

where  plaintiff  baa  been  guilty  ot  any  other  felony  tiff  the  above  plea  will  be  correct,  but  if  com- 

or  misdemeanor.    In  order  to  justify  a  private  mitted  by  some  other  person,  and  plainttff  be  sue- 

person  in  arresting  another  for  a  tWony,  it  ii  abio-  pecl©^  f/\t,  'hen  »he  pUt  shoulfl  b«>  at  post,  lOSI. 
lu'elv  r^'iiMte  tntt  a  fVony  «lio»ild  htf*  been 
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vo       (be  said  defoDdmit  bis  maater  as  aforesaid,  from  the  said  defeodaat  felootously 

did  steal,  take,  and  carry  away,  against  tbe  form  of  the  Statute  in  that  case  made 

''^^ht'^  and  provided,  and  against  tbe  peace  of  our  lord  the  king ;]  wherefore  the  said 
WITHOUT  defendant  did,  at  the  said  time  when,  &c.  in  the  said  declaration  mentioned, 
gently  lay  his  hands  on  the  said  plaintiff,  and  [if  the  defetidani  gave  plaintiff  m 
charge  of  a  comtahle^  then  8taie  the  fact^  and  as  between  the  inverted  commas, 
thus :]  '^  did  give  the  said  plaintiff  in  charge  to  one.  J.  K.  then  and  there 
being  a  constable  and  a  peace  officer  of  and  for  our  said  lord  the  king,  in  and 
for  the  county  of  S.  (or  town  and  borough  of  S.  in  the  county  of  S.)  and  then 
and  there  requested  the  said  constable  and  peace  officer  to  take  the  said  plain- 
tiff into  his  custody,  and  safely  keep  him  until  he  could  be  carried  and  convey- 
ed, and  to  carry  and  convey  him  before  some  one  of  the  justices  assigned  to 
keep  the  peace  of  our  said  lord  tbe  king,  within  the  said  county,  [or^  town  and 
borough,]  and  to  hear  and  determine  divers  felonies  and  misdemeanors  commit- 
ted within  tho  said  county,  [or,  town  and  borough,]  to  be  examined  by  and  be- 
fore such  justice  touching  and  concerning  the  premises,  and  to  be  further  dealt 
with  according  to  law  ;  and  on  that  occasion  the  said  J.  K.  so  being  such  con- 
stable and  peace  officer  as  aforesaid,  at  the  request  of  the  said  defendant "  then 
and  there  did  take  the  said  plaintiff  into  his  custody,  and  as  soon  as  convenient- 
ly could  be,  to  wit,  on  the  day  and  year  aforesaid,  the  said  plaintiff  was  carried 
and  conveyed  in  custody  before  J.  A.  Esq.  one  of  the  justices  assigned  to 
keep  the  peace  of  our  said  lord  the  king,  within  and  for  the  said  county,  [or^ 
town  and  borough,]  and  Aso  to  hear  and  determine  divers  felonies  and  misde- 
meanors within  the  said  county,  [art  town  and  borough,]  committed,  to  be  ex- 
amined by  and  before  the  said  J.  A.  touching  and  concerning  the  premises,  and 
to  be  further  dealt  with  according  to  law(/p),  and  by  means  ef  the  said  severa) 
premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and  kept  and  detained  in 
prison,  for  the  said  space  of  time  in  the  said  declaration  mentioned,  the  same 
being  a  reasonable  time  for  that  purpose,  and  lawful  and  just  for  the  cause 
aforesaid.  Which  are  the  supposed  trespasses  in  the  said  declaration  mention- 
ed, and  whereof  the  said  plaintiff  hath  above  thereof  complained  against  the 
[  *1061  ]  *&>d  defendant,  *and  this  he  is  ready  to  verify,  &c. — [Conclude  with  a  verifica^ 
iioUf  at  a»<e,  907.] 

Tjf  any  doubt  at  to  whether  plaintiff  wa$  a  clerk  or  servanl^  within  the  aeU 
add  another  plea  precisely  similar^  except  in  elating  the  plaintiff  wae  **$er9anP^ 
in&tead  of  •'  clerk  J^ 

PlM, justify-  [Fir$t  plea^  general  tssuei  as  ante,  1061  ;  second  plea^  as  follows :] — And 
Muiiem^  ^o'  A  fuKber  plea  in  this  behalf  [as  to  the  assaulting,  seizing,  and  laying  hold  of 
Pjl^^^^^  tbe  said  plaintiff,  as  in  the  first  count  of  the  said  declaration  mentioned,  and 
Moay{i).     pulling  and  dragging  about  her  the  said  plaintiff,  and  forcing  and  compelling 

{k)  When  the  magistrate  has  full  possession  of  cause  of  suspicioOi  4  Taunt.  84;  Holt,  C.  N.  P. 

the  charge,  the  party  laying  it,  in  general  ceases  478.   As  to  the  causes  for  such  suspidon,  see  Bum, 

to  be  an  actor  in  the  matter,  an4  need  not  justify  J.  lit.  **  ArrettT'-^The  question  or  prolMible  caus« 

acts  done  subsequently.  is  a  nixed  proposilion  of  law  ana  fact.    See  5 

^')  Tb«  pl«a   justifyinc    the  apprehrasion  of  Bing.  554)  and  cases  (here  cited. 
plamtMr  on  suspition  of  Telony,  must  show  the 
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her  the  said  plaintiff  to  go  from  and  out  of  a  certain  dwelling  into  the  public        ^o 

etreety  and  forcing  and  compelling  her  to  go  in  and  along  the  said  streets  to  the      ' 

said  mansion-house,  in  the  said  first  count  mentioned ;  and  as  to  imprisoning  '"mmt"* 
the  said  plaintiff,  and  keeping  and  detaining  her  in  prison  for  the  said  time,  in    without 
the  said  first  count  also  mentioned]  ;  the  said  defendant  by  leave,  &c.  saith 
[flur/io  non^  €U  onle,  907.] — Because  he  says,  that  before  and  at  the  time  when, 
&C.  to  wit,  on,  &c.  aforesaid,  at,  &c.  {venue)  aforesaid,  [We  elate  the  felony 
to  have  been  committed^  and  Ihe  causes  of  suspicion  against  the  pUnnliff^  and 
uhich^  in  the  plea  in  ([ueslion^  was  staled  as  follows :] — **^  the  said  plaintiff  was 
the  servant  of  the  said  defendant,  and  was  then  and  there  living  and  residing  in 
the  house  of  him  the  said  defendant ;  and  the  said  plaintiff,  so  being  such  ser- 
vant as  aforesaid,  to  wit,  at,  &c.  divers  goods  and  chattels,  to  wit,  20  pair  of  silk 
stockings  and  100  yards  of  lace,  of  great  value,  to  wit,  of  the  value  of  ;f—  the 
property  of  the  «said  defendant,  had  been  and  were  feloniously  stolen,  taken, 
and  carried  away  from  and  out  of  the  possession  of  the  said  defendant(m),  and 
aAerwards,  to  wit,  on,  &g.  at,  &c.  divers,  to  wit,  20  bundles,  *containing  the  [*1082] 
said  goods  and  chattels  so  feloniously  taken  and  carried  away  as  aforesaid, 
were  found  and  discovered  hidden  and  concealed  in  a  certain  cellar  of  and  be- 
longing to  the  house  of  the  said  defendant,  and  to  which  the  servants  of  the  said 
defendant  had  access,  and  the  said  bundles,  containing  the  said  goods  and 
chattels,  being  so  found  and  discovered  as  aforesaid,  were  immediately  seized 
and  taken  away  by  the  said  plaintiff,  the  said  plaintiff  then  and  there  averring 
that  the  same  were  the  property  of  her  the  said  plaintiff,  and  the  said  plaintiff 
then  and  there  endeavored  to  burn  and  make  away  with  the  said  bundles,  with 
their  contents  aforesaid,  and  did  actually  bum  divers,  to  wit,  10  of  the  said 
bundles,  so  containing  the  said  goods  and  chattels,  the  property  of  the  said  de- 
fendant as  aforesaid ;"  wherefore  the  said  defendant  having  good  and  probable 
cause  of  suspicion,  and  vehemently  suspecting  the  said  plaintiff  to  have  been 
guilty  of  or  concerned  in  the  stealing  and  carrying  away  of  the  said  goods  and 
chattels  of  the  said  defendant,  and  to  have  feloniously  taken  and  carried  away 
the  same,  did,  at  the  said  time  when,  &c.  gently  lay  hands  on  the  said  plaintiff, 
and  did  give  the  said  plaintiff  in  charge  to  one  W.  S.  then  and  there  being  a 
constable  and  peace  officer  of  and  for  our  lord  the  king,  in  and  for  the  [city  of 
London]  aforesaid,  and  then  and  there  requested  the  said  constable  and  peace 
officer  to  take  the  said  plaintiff  into  his  custody,  and  safely  keep  her  until  she 
coald  be  carried  and  conveyed,  and  to  carry  and  convey  her  before  some  one 
of  the  justices  assigned  to  keep  the  peace  of  our  said  lord  the  king  within  and 
for  the  city  of  London,  and  to  hear  and  determine  divers  felonies  and  misde- 
meanors committed  within  the  said  city  of  London,  to  be  examined  by  and  be- 
fore such  justice,  touching  and  concerning  the  premises,  and  to  be  further  dealt 
with  according  to  law ;  and  on  that  occasion  the  said  W.  S.  so  being  such  con- 
stable and  peace  officer  as  aforesaid,  at  the  request  of  the  said  defendant,  did 
then  and  there  gently  lay  his  hands  upon  the  said  plaintiff  (n)  take  the  said  plain* 

(si)  To  justify  an  arrest  by  a  privato  indmdual  constable,  who,  of  his  own  head,  takes  a  parly  in- 

wiUioul  warrant,  on  suspicion,  it  is  absolutely  ne-  to  custody  on  suspicion,  3  Gamp.  420. 

cestary  that  ^felony  shaU  have  been  actually  con-  (n)  If  the  plaintiff  reaisted,  see  the  form,  post, 

niued.    6  B.  &  C.  637 ;  and  so  in  the  case  of  a  1086,  S. 
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I!l..  ^'^  ^"^^  ^^^  custody,  and  as  soon  as  conveniently  could  be,  to  wit,  on  the  said 
■  day  of in  the  year  aforesaid,  the  said  plaintiff  was  carried  and  con- 
veyed in  custody  to  and  before  Sir  W.  L.  knt.  and  alderman  of  the  city  of  Lon- 
WITHOUT  Jqj,^  q„  j  q„^  ^p  iJjp  justices  assigned  to  keep  the  peace  of  our  said  lord  the  king 
within  and  for  the  said  city  of  London,  and  also  to  hear  and  determine  divers 
felonies  and  misdemeanors  committed  within  the  said  eity,  to  be  examined  by 
and  before  the  said  Sir  W.  L.  touching  and  concerning  the  premises,  and  to  be 
further  dealt  with  according  to  law,  and  the  said  plaintiff  was  then  and  there  de- 

tained(o)  by  order  of  the  said  Sir  W.  L.  until  and  upon  the day  of  — . 

in  the  year  aforesaid,  when  she  the  said  plaintiff  was  examined  by  the  said  Sir 
W.  L.  touching  and  concerning  the  premises,  and  the  said  plaintiff  was  after- 
wards discharged  out  of  custody  by  the  said  Sir  W.  L. ;  and  by  means  of  the 
said  several  premises  aforesaid,  the  said  plaintiff  was  imprisoned,  and  kept  and 
detained  in  prison,  for  the  said  several  spaces  of  time  in  the  said  declaration 
mentioned,  the  same  being  a  reasonable  time  for  that  purpose,  and  lawful  and 
[  *1083  ]  just  for  the  ^cause  aforesaid,  which  are  the  supposed  trespasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
complained  against  the  said  defendant,  and  this  he  is  ready  to  verify(p) ;  where- 
fore he  prays  judgment  if  the  said  plaintiff  ought  to  have  or  maintain  her  afore- 
said action  th^sreof  against  him,  &rC. 

Mm"vn'      E^*^*'  P^*^»  general issue^  a$  ante,  1061 ;  second  p/«a,  as  Jollotos :] — And  for 

DEK  PHo-  a  further  plea  in  this  behalf  (9),  [as  to  the  making  the  said  assault  in  the  said 

Justification  first  count  mentioned,  and  with  a  little  force  and  violence,  pushing,  forcing, 

&c?by^^^  and  thrusting («)  the  said  plaintiff  from  and  out  of  the  said  messuage  or  dwel- 

sheriff'soffi-  Hog-house  in  the  said  first  count  of  the  said  declaration  mentioned,  into  the 

cerandano-       ®  ' 

ther  in  his    said  Street  therein  also  mentioned,  and  whilst  the  said  plaintiff  continued  on  the 
onderaU^i-  ground  in  the  said  street,  pulling,  hauling,  and  dragging  him  upon  his  back 
plainumr).  through  the  mud  and  dirt,  in  and  along  the  said  street,  and  for  the  distance  and 
length  of  way  in  the  said  first  count  also  mentioned,  and  thereby  a  little  hurt- 
ing, bruising,  and  wounding  the  said  plaintiff;  and  as  to  the  imprisoning  the 
said  plaintiff,  and  keeping  and  detaining  him  in  prison  for  the  said  space  of 
time  in  the  said  first  count  mentioned,  and  as  to  the  rending,  tenring,  damng- 
l    1084  J  j„g^  qqJ  spoiling  the  clothes  and  wearing  apparel  of  the  said  plaintiff  in  *the 

(o)  This  and  the  other  aTerments  must  agree  Di^.  Pleader,  8  M.  84.    Justification  under  a  /a/- 

with  the  facts.  U<Uj  executed  in  London,  by  a  Serjeant  at  Mace, 

(p)  If  the  venue  be  laid  out  of  the  county  where  9Wentw.  SSI.    If  there  be  any  doubt  as  to  tho 

the  party  was  taken  before  the  magistrate,  it  may  resularity  of  issuing  the  writ,  the  officer  should  jua- 

be  necessary  to  make  a  special  traverse  of  the  til^  separately,  and  if  the  officer  have  been  guilty 

treipaases  Having    been  elsewhere  than  in  that  ofany  excess,  the  plaintifi'  in  the  ori|rinal  action 

county.  should  also  plead  separately,  2  Slra.  1 184. — I  Salk. 

iq)  This  enumeration  of  the  trespasses  intend-  408,  9.    The  sheriff,  in  an  action  against  him,  must 

ed  to  bo  justified,  must  depend  on  the  statements  allege  a  return  of  mesne  process,  but  the  officer 

in  the  declaration,  and  is  in  many  cases  wholly  un-  need  not  do  so,  Cro.  Car.  446.-5  B.  &  C.  48jB. 
necessary.  («)  The  recital  of  the  trespasses^ intended  to  be 

(r)  See  forms,  3  Lev.  61. — 1  Saund.  296, 298,  justified,  must  depend  on  the  facts  of  each  particu- 

note  6. — 1  Rich.  C.  P.  161.— 2  Id.  60. — 16  East,  lar  case.    When  the  plea  justifies  a  wounding  and 

82.-9  Wentw.  Index,  xcviir  to  civ.  cix.    As  to  actual  beating,  or  more  than  a  molHUr  mamu  tm* 

the  mode  of  pleading,  see  1  Saund.  296,  n.  1 ;  298,  potuit  to  make  the  arest,  the  particular  resistance 

n.  l.^-Com.  Dig.  Pleader.  3  M.  24.-- Ante,  vol.  i.  or  occasion  of  such  wounding,  &c.  must  be  staled 

Index,  "  Process ;"  as  to  the  statement  of  different  in  the  iubseouent  part  of  the  plea,  as  in  this  form, 

process,  see  ante,  445  to  452.    How  to  plead  in  an  see  ante,  1068,  n.  and  I  Saund.  296,  n.  I .  and  post, 

inferior  court,  Cowp.  18.— 2  T.  R.  172.— Com.  1086. 


IMPHISOK- 
MClfT  Clf- 
SCR  PRO- 
CESS. 


lodorwd  for 


IN    TRESPASS    TO    PERSONS.  1084 

•aid  second  count  mentioned,]  by  the  said  defendants  above  supposed  to  have         ^o 

PJiltBOlfffl 

been  done,  the  said  defendants  by  leave  of  the  court  here,  for  this  purpose  first      ' 

had  and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  say  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  them,  because  they  say,  that  before  the  said  time  when,  i„„i„-o|- 
&c.  in  the  said  [first  and  second  counts]  mentioned,  to  wit,  on,  &c.  yesle  of  ^^^  ^^w^t 
torti]  a  certain  writ  of  our  lord  the  now  king,  commonly  called  a  laiilai^  was 
issued (ti)  out  of  the  court  of  our  said  lord  the  king,  before  the  king  himself, 
the  said  court  then  and  still  being  holden  at  Westminster,  in  the  county  of  Mid- 
dlesex (to),  directed  to  the  then  sheriff  of by  which  said  writ  our  said  lord 

the  king  commanded  the  said  sheriff  that  he  should  take  the  said  plaintiff  if  he 
should  be  found  in  his  bailiwick,  and  keep  him  safely,  so  that  he  might  have 

his  body  before  our  said  lord  the  king  at  Westminster  aforesaid,  on next 

af\er to  answer  to  the  said  now  defendant  E.  F.  in  a  plea  of  trespass,  and 

also  to  a  bill  of  the  said  £.  F.  against  the  said  plaintiff  for  £ —  upon  promises 
[or  as  the  plea  was]  according  to  the  custom  of  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself  to  be  exhibited,  and  that  the  said  sheriff 
should  have  then  there  that  writ ;  which  said  writ  was  then  and  there  duly  in-  baii(xj~ 
dorsed  for  bail  for  £ —  ;  and  which  said  writ  so  indorsed  for  bail  as  aforesaid,  af- 
terwards, and  before  the  return  thereof,  and  also  before  the  said  time  when,  d^c. 
to  wit,  on, 6lc.  at,  &c.  {venue)  aforesaid,  was  delivered  to  G.  H.  esq.  who  then  writ toUi« 
and  from  thenceforth  until  and  at,  and  af\er  the  return  of  the  said  writ,  was  she-  '^^"f^V)* 

riff  of  the  said  county  of to  be  executed  in  due  form  of  law ;  and  there-  w*""*"^*© 

upon  the  said  G.  H.  ^o  being  sheriff  as  aforesaid,  aRerwards  ^and*  before  the  defenduits 
return  of  the  said  writ,  and  before  the  said  time  when,  &c.  in  the  said  [first  and  r  «i085 1 
second  counts  mentioned,]  to  wit,  on  the  same  day  and  year  last  aforesaid,  at, 
&c.  aforesaid,  made  his  certain  warrant  in  writing,  uuder  his  hand  and  seal  of  of- 
fice of  sheriff  aforesaid,  directed  to  the  keeper  of  the  gaol  of  the  said  county 
of and  to  the  said  C.  D.  the  said  sheriff's  bailiff,  and  thereby  command- 
ed him  the  said  C.  D.  that  he  should  take  the  said  plaintiff  if  he  should  be 
found  in  his  bailiwick,  and  safely  keep  him,  so  that  the  said  sheriff  might  have 
the  body  of  the  said  plaintiff  before  our  said  lord  the  king  at  Westminster 

aforesaid,  on next  after to  answer  the  said  £.  F.  in  the  plea,  and  to 

the  bill  in  the  said  writ  mentioned  ;  which  said  warrant  afterwards,  and  before  Delivory  or 
the  return  of  the  said  writ,  and  before  the  said  time  when,  &c.  in  the  said  first  oD«ord«- 
and  second  counts  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  6lc.  ^"  "*^'* 
aforesaid,  was  delivered  to  the  said  C.  D.  to  be  executed  in  due  form  of  law. 
By  virtue  r.f  which  said  writ  and  warrant,  the  said  C.  D.  as  such  bailiff  as  afore*  ArrMtby 

^  one  of  tJM 

{t)  Tlie  process  must  be  stated  specially,  1  Saand.  R.  18S;  but  it  is  annecessary  to  state  the  pariicu- 

298,  D.  l.--<?o.  Lit.  28S  a.     If  the  arreat  were  un-  lara  of  ibe  cause  of  action,  even  in  a  justification 

der  a  bill  of  Middlesai,  or  a  special  cajdaa  by  by  the  plaintiff  in  the  original  action,  and  though 

orifinal,  or  a  catiiat  in  C.  P.  describe  the  procev,  under  process  of  an  inferior  court,  3  T.  R.  188. — 

as  ante,  445  to  462.  Cowp.  18. 

-       -      --        —      -  ■       .  .    .- (yj  This  allegation  is  not  necessary,  though  us- 

ual.   Green  v.  Jones,  1  Saun.  298. 

(x)  Examine  with  the  warrant.    See  the  form 

(io)  As  to  this  allegation,  see  ante,  446,  n.— I  in  S  Lev.  6S;  and  the  mode  of  pleading  a  warrant, 

Saond.  SOD  b,  note  7.  1  Saund.  298,  n.  6.    It  is  not  necessary  in  this  case 

(s)  See  ante,  447.    The  indorsement  for  bail  to  state  that  the  warrant  was  under  seal,  2  SaoB. 

should  be  stated,  10  B.  &  C.  20£ ;  and  it  is  usual,  906,  n.  IS,  and  see  the  form  in  1  Saand.  296;  when 

(thoogh  annecessary,  id.  ibid.)  to  refer  to  the  alB-  it  is  necessaryjsee  Com.  Dig.  Pleader, S  M.  24.^ 

davit  to  hoM  to  baU.    1  Saund.  296,  note  2.'S  T.  Willee,  41 1  .^Bul.  N.  P.  89. 


J  11)  See  S  Lev.  69;  if  the  plaintiff  in  the  orisi- 
aciion  justify  alone,  the  plea  may  state  that  nc 
caused  it  to  be  issued,  6ic. 
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TO       saidt  and  the  said  £.  F.  as  his  servant,  and  by  his  command,  afterwards,  and 

1. '   before  the  time  appointed  for  the  return  of  the  said  writ,  to  wit,  at  the  said  time 

ment'u"'  when,  d^c.  in  the  said  [first  and  second  counts]  mentioned,  and  within  the  baili- 
DEK  PBo-   ^[qI^  Qf  (j^Q  g^i^  sheriff,  to  wit,  at,  d&c.  (venue)  aforesaid,  took  and  arrested  the 
defendanu    °^'^  plaintiff  by  his  body,  [in  the  said  messuage  or  dwelling-house  in  the  said 
u  bailiff;      first  count  mentioned]  and  kept  and  detained  him  in  the  custody  of  the  said 
other  m  hia  G.  D.  at  the  suit  of  the  said  £.  F.  for  the  cause  aforesaid,  for  the  said  space 
of  time    in  the   said    first  count    mentioned,  as    it  was    lawful  for  them 
romm     ^  to   do   for   the    cause  aforesaid(a).     And    because  at   the  said   time  when, 
piMe^^aafe  ^^'  '^  ^^  ^^  ^^^^  ^°^  second   counts  mentioned,  the  said   plointifT  hav- 
custody,  and  ing  been  so  arrested  as  aforesaid,  it    was    necessary  and  expedient,  in  or- 
anc«(a).*     der  to  keep  him  in  safe  custody,  under  and  by  virtue  of  the  said  writ  and  *war- 
[  *1086  ]  rg^Qi^  HQ  j  iQ  prevent  him  from  escaping  out  of  such  custody,  that  the  said  plain- 
tiff should  be  taken  by  and  in  the  custody  of  the  said  G.  D.  out  of  the  said  mes- 
suage or  dwelling-house,  in  the  said  first  count  mentioned   (the  same  not  be- 
ing a  place  where  the  said  plaintiff  could  be  kept  in  safe  custody  by  the  said  G. 
D.  in  pursuance  of  the  said  writ  and  warrant),  to  some  place  in  the  said  baili- 
wick, where  be  might  be  kept  in  the  safe  custody  of  the  said  G.  D.  under  and 
by  virtue  of  the  said  writ  and  warrant,  and  because  the  said  plaintiff,  being  then 
and  there  requested  by  the  said  G.  D.  peaceably  and  quietly  to  go  out  of  the 
said  messuage  or  dwelling-house  with  the  said  G.  D.  for  the  purpose  aforesaid, 
would  not  peacably  or  quietly  go  with,  nor  could  otherwise  be  taken  by  the 
said  G.  D.  from  and  oat  of  the  said  messuage  or  dwelling-house  to  such  place, 
for  the  purpose  of  being  kept  in  safe  custody  as  aforesaid,  the  said  G.  D.  as 
such  bailiff  as  aforesaid,  and  the  said  £.  F.  as  his  servant,  and  by  his  com- 
mand, before  the  time   appointed  for  the  return  of  the  said  writ,  to  wit,  at  the 
said  time  when,  &c.  in  the  said  first  count  mentioned,  within  the  bailiwick  of  the 
said  sheriff,  were  forced  and  obliged  to,  and  did  then  and  there  necessarily  and 
unavoidably,  in  order  to  keep  the  said  plaintiff  in  safe  custody  under  and  by 
virtue'  of  the  said  writ  and  warrant,  and  to  prevent  him  from  escaping  out  of  the 
custody  of  the  said  G.  D.  so  being  such  bailiff  as  aforesaid,  with  a  little  force 
and  violence  push,  force,  and  thrust  the  said  plaintiff  from  and  out  of  the  said 
messuage  or  dwelling-house  in  the  said  first  count  mentioned,  into  the  said  street 
ll^^'^'^j'     there  ;  and  because  the  said  plaintiff,  at  the  said  times  when,  d&c.  in  the  said 
«**«P«*        first  and  second  counts  mentioned(6),  being  down  on  the  ground  in  the  said 
street,  wholly  refused  peaceably  or  quietly  to  go  with,  nor  could  be  otherwise 
taken,  (c)  by  the  said  G.  D.  to  a  place  wherein  he  might  be  kept  in  safe  custo- 
dy, under  and  by  virtue  of  the  said  writ  and  warrant,  and  being  so  in  custody 
r  *1087 1  ^^  aforesaid,  attempted  to  escape  *from  and  out  of  the  same  custody,  the  said 
defendants,  for  the  purpose  of  taking  him  to  some  place  of  safe  custody  as 

(a)  Where  onl/  an  arrett  is  justified,  the  plea  from,  therefore  the  said  —  as  such  bailifT  as 

ends  nere  with  a  verification,  see  the  form,  S  Lev.  aforesaid,  and  the  said  — —  in  his  aid  and  assist- 

6S  ;  hutif  a  wounding  or  actual  battery  be  jusUfied,  ance,  and  by  his  command,  then  and  there  necee- 

the  occasion  thereof  must  be  stated  in  the  above  sarily  gave  and  struck,  &c.  in  struggling  with  the 

form,  ante,  1068,  note ;  laid  I  Saun.  296^  note  I.  said  plaintiff  to  prevent  his  escape  as  aforesaid,  kc. 

As  to  taking  the  defendant  to  a  lock-up  house,  see  ttc/  ut  tujpra, 
the  92  0. 2.  c.  28.  (c)  Defendant  must  prove  this,  and  the  plea 

(ft)  Or  <*then  and  there  resisted  the  said  arrest  would  be  demurrable  without  it,  or  an  averment 

and  imprisonment,  and  mdeavored  to  escape  there-  in  effect  similar,  ptr  Ba^lej,  J.  5.  B.  K  A.  2£3« 
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aforesaid,  and  to  prevent  him  from  escaping  out  of  the  custody  of  the  said  C.  D.  '^^ 
were  forced  and  obliged  to  pull,  haul,  and  drag  the  said  plaintiff  upon  his  back 
through  the  mud  and  dirt,  in  and  along  the  said  street  there,  for  the  distance 
and  length  of  way  in  the  said  first  count  mentioned,  and  in  so  doing  unavoido 
ably  a  little  hurt\  bruised,  and  wounded  the  said  plaintiff,  and  a  little  rent,  torei 
damagedi  and  spoiled  the  said  clothes  and  wearing  apparel  of  the  said  plaintiff 
in  the  said  second  count  mentioned,  the  said  defendants  doing  as  little  damage 
to  the  said  plaintiflf,  and  his  said  clothes  and  wearing  apparel  as  they  possibly 
conk)  on  those  occasions ;  which  are  the  said  supposed  treispasses  in  the  intro- 
ductory part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above 
complained  against  them  the  said  defendants  *{d).  And  this,  &c. — [Conclude 
with  a  verification^  ae  ante,  907,  sixth  form.] 

[8am9  tf«  the  la$t  fornix  as  far  as  the  asterisk,  omitting  the  statement  of  the  "^^u^^-g^^ 
warranty  and  alleging  that  the  sheriff  himself  made  the  arrest,  and  state  the  officer  to 
return  of  the  tont  as  follows  :]— And  the  said  defendant  further  saith,  that  af-  writ  is  di- 

terwards,  and  at  the  return  of  the  said  writ,  to  wit,  on  the  said next  after  '®<^*'^(*)" 

■  ■  j  he  the  said  defendant  duly  returned  the  said  writ  to  the  said  court  of  cur 
said  lord  the  king^  before  the  king  himself,  at  Westminster  aforesaid,  and  theil 
and  there  returned  thereon,  that  by  virtue  thereof  he  the  said  defendant  had 
takea  the  said  plaintiff,  whose  body  he  had  ready,  as  by  the  said  writ  he  was 
commanded ;  as  by  the  said  writ  and  the  said  return  thereof  remaining  of  re- 
cord in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself  here,  to 
wit«  at  Westminster  aforesaid,  more  fully  appears.  Ai.d  this,  &c. — [Conclude 
tsith  a  verification^  as  ante^  907,  sixth  form.] 

*[Firsl  pUOf  general  issue,  as  ante,  1061  ;  second  plea,  as  follows  ;] — And  f  *i088  ] 
for  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said  plaintiff,  in  the  ^  wtorae^" 
said  first  count  of  the  said  declaration  mentioned,  and  imprisoning  him,  and  under  a  ea- 
keepiog  and  detaining  him  in  prison  for  the  said  time  in  the  said  first  count  ^Stfaeim'  ' 
meotioned,  above  supposed  to  have  been  done  by  the  said  defendant,]  he  the  ^**"^^)' 
said  defendant,  by  leave,  &c.  [actio  non,  as  ante,  908.] — Because  he  says,  that  Rocmiy  ol* 

one  E.  F.  before  the  said  time  when^  6tc.  to  wit,  in ^  Term,  in  the mem.  *" 

year  of  the  reign,  &c.  [state  the  recovery  of  the  judgment  in  debt  or  assumpsit^ 

Und  the  reference  to  the  record,  as  in  the  foi^s,  ante,  482  to  493,  and  thenpro^ 

ceed  as  follows:] — And  the  said  defendant  in  fact  further  saith,  that  he  the  l>«fendant 

said  defendant,  before  and  at  the  said  time  when,  &c.  was,  and  from  thence-  imued  ca^ ' 

forth  bath  been,  and  still  is,  one  of  the  attornies  of  the  said  court  of  our  said  lord 

the  king,  before  the  king  himiself,  (or,  if  in  C.  P.  **  of  the  Bench  aforesaid,")  and 

{d)  If  iho  defendants  justifjr  an  arrest  at  another  —Com.  Dig.  Pleader,  3  M.  24.-6  T.  tl.  235.-^ 

place  or  time  than  that  mentioned  in  the  declara-  Ante,  rol.  i.  Index,  ^^procett."    In  case  of  writs  of 

tioo,  there  may  be  occasion  here  for  a  traverse,  as  exocutioo,  no  return  need  be  stated.     10  East,  82. 

ante,  1074 ;  and  see  the  procedenti  S  Lev.  63.  Cro.  — Wilies,  126. 

EHz.  860.  (/)  See  forms,  9  Wentw.  851,  and  Index,  cvl. 

{§)  See  forms,  Lutw.  236.    If  the  sherifi;  or  the  &c. — Com.  Dig.  Pleader,  9M.  24.    In  a  justiiica-' 

officer,  to  whom  mesne  process  is  directed,  justify  tion  under  a  ca.  ta.  by  the  plaintiff  in  the  former 

imprisonment  by  force  of  such  process,  ho  must  suit<  or  his  attofnoy,  he  must  state  the  judgment  as 

show  the  writ  to  be  returned,  but  the  bailiff  who  well  as  the  execution,  1  Salk.  409.  and  the  ofllcc-r 

has  a  warrant  from  the  sheriff,  or  any  person  who  should  not  juin  with  him,  if  there  be  any  doubt  as 

acta  in  his  aid,  need  not,  I  Salk.  409.  12  Mod.  396.  to  the  regularity  of  the  jiul.'^nici.r,  2  S.ra'  1 1S4« 
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^       that  bebg  such  attorney,  and  the  said  judgment  so  recovered  by  the  said  E.  F. 

'    as  aforesaid,  being  in  full  force,  and  the  damages  therein  mentioned,  and  so  ad* 

uKKT'va'  judged  to  the  said  £.  F.  as  aforesaid,  unpaid  and  unsatisfied,  he  the  said  de* 

DSR  FRO-    fendant,  before  the  said  time  when,  &c.  to  wit,  on  the in  the  —  year 

aforesaid,  as  the  lawful  attorney  of  and  for  the  said  £.  F.  in  that  behalf,  and  by 
yirtue  of  his  retainer  in  that  behalf,  caused  to  be  issued  out  of  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself,  (or,  if  in  C.  P.  "  of  the 
Bench  aforesaid,")  at  Westminster  aforesaid,  upon  the  said  judgmentf  a  cer* 
tain  writ  of  our  said  lord  the  king,  called  a  capiaa  ad  satisfaciendum  against  the 
said  plaintiflT,  directed  to  the  sheriffs  of  London,  by  which  said  writ  our  said 
lord  the  king  commanded,  &c.  [here  state  the  ca.  sa,  as  anle^  417,  and  then 
D«lW«ry  of  proceed  as  follows :]  which  said  writ  he  the  said  defendant,  as  such  attorney  for 
fendmnt  to     the  said  £.  F.  as  aforesaid,  and  as  he  lawfully  might,  afterwards,  and  before 

j^^Mif     the  return  thereof,  and  also  before  the  said  time  when,  &c.  to  wit,  on  the 

^ay  of A.  D. at,  &.c.  {venue)  aforesaid,  delivered  to  one esq. 

[*1089  ]  and esq.  who  then  and  from  ^thenceforth,  until  and  at  and  af)er  the  said 

time  when,  d&c.  were  sheriffs  of  [London,]  to  be  executed  in  due  form  of  luw(g) ; 
Th« caption.  \^y  virtue  of  which  said  writ,  the  said  sheriffs  of  [Loudon,]  aflerwards,  and  be« 
fore  the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  in  the  said  declare* 
tion  mentioned,  being  the  said  time  when,  dtc.  and  within  their  bailiwick  as 
touch  sheriffs,  that  is  to  say,  at  [London]  aforesaid,  took  and  arrested  the  said 
plaintiff  by  his  body,  and  kept  and  detained  him  in  their  custody,  under  and  by 
virtue  of  the  said  writ,  and  for  the  cause  therein  specified,  for  the  said  time  in 
the  said  declaration  mentioned,  as  they  lawfully  might,  which  is  the  said  sup- 
posed trespass  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  him  the  said  defendant.  And  this, 
&c. — [^Canclude  with  a  verification^  as  ante^  907,  sixth  form* 

ftdlM^rb^'      [FtVrf  p/««,  general issue^  as  ante^  1061 ;  second  pUot  as  foUoxcs :] — And  for 
oOc^raiider  a  further  plea  in  this  behalf,  [as  to  the  said  assaulting  the  said  plaiutiffin  the  said 
Mi.(A).        first  count  of  the  said  declaration  mentioned,  and  imprisoning  him,  and  keep- 
ing and  detaining  him  in  prison  for  the  said  time  in  the  said  first  count  of  the 
said  declaration  mentioned,  and  above  supposed  to  have  been  dune  by  the  said 
defendant(t},]  he  the  said  defendant  by  leave,  &c.  [actio  non,  as  anle^  906,] 

because  he  says,  that  one  £.  F.  before  the  said  time  when,  &c.  to  wit,  in 

Term,  in  the year  of  the  reign  of  our  said  lord  the  now  king,  sued  and 

prosecuted  out  of  the  said  court  of  our  said  lord  (he  king,  before  the  king  him- 
self, (or,  if  in  C.  P.  ••  out  of  the  court  of  our  said  lordjhe  king  of  the  Bench,") 
(the  said  court  then  and  still  being  held  at  We8tmin:>ter,  in  the  county  of  Mid- 
dlesex) a  certain  writ  of  our  said  lord  the  now  king,  called  a  capiat  ad  saiisfa- 

cisndum^  against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by  which  said 

writ  our  said  lord  the  king  commanded (il)  the  said  sheriff  thut  be  should  take 
the  said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so 

{g)  In  another  form  the  sheriflf's  warrant  was  Id.  ibid, 
stated,  9  Weotw.  S51  ;  but  see  16  East,  82.  (i)  This  enumeration  of  the  trespasses   must 

(A)  Bee  the  notes  to  the  last  form,  Com.  Dig.  d spend  on  the  statements  in  the  declaration,  and 

Pleader,  S  M.  24.    If  the  sheriff,  or  his  officer,  is  m  many  cases  not  necessary, 
plead  separately,  he  need  not  slate  the  judgment,        {k)  Examine  carefully  with  the  writ. 
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that  he  might  have  his  body  before  our  said  lord  the  king,  (or,  if  in  C,  P,  *^be-        to 

fore  his  majesty's  justices  of  the  Bench,'')  *at  Westminster,  on  —^^  next  af-      

ter ^  then  next  and  now  last  past,  to  satisfy  the  said  £.  F.  for  ;f  —  which 

in  the  said  court  of  our  said  lord  the  now  king,  before  the  king  himself,  (or,  if  in 
C  P.  **  before  his  majesty's  justices  of  the  Bench  aforesaid,")  at  Westminster 
aforesaid,  were  awarded  to  the  said  £.  F.  for  his  damages,  which  he  had  sus- 
tained as  well  by  reason  of  the  not  performing  certain  promises  and  undertak- 
ing, made  by  the  said  plaintiff  to  the  said  £.  F.  as  for  his  costs  and  charges 
whereof  the  said  plaintiff  was  convicted,  and  that  the  said  sheriff  should  have 
there  that  writ ;  which  said  writ  was  afterwards,  and  before  the  return  thereof, 

and  also  before  the  said  time  when,  &c.  to  wit,  on  the day  of         ,  A.  D. 

,  at,  &e.  (DcniM)  aforesaid,  delivered  to  one ^  esq.  who  then  and  from 

thenceforth,  until,  and  at  and  after  the  said  time  when,  &c*  was  sheriff  of  ■ 

aforesaid,  to  be  executed  in  due  form  of  law  ;  whereupon  be  the  said  ,  so  Warrut  to 

being  such  sheriff  of as  aforesaid,  afterwards,  and  before  the  return  of 

the  said  writ,  and  also  before  the  said  time  when,  &c.  to  wit,  on,  &c.  last  afore- 
said, for  having  execution  of  the  said  writ,  made  his  warrant  in  writing,  sealed 

with  the  seal  of  his  said  office  of  sheriff  of aforesaid,  and  then  and  there 

directed  the  same  to  the  said  defendant,  who  then  and  there,  and  until  and  at 
and  after  the  said  time  when,  &c.  was  bailiff  of  the  said  sheriff  of-  ,  and  by 
the  said  warrant  commanded  him  that  he  should  take  the  said  plaintiff,  if.  he 
ahould  be  found  within  the  said  sheriff's  bailiwick,  and  him  safely  keep,  so  that 
he  the  said  sheriff  might  have  his  body  before  our  said  lord  the  king,  (or,  if  in 
C  P.  **  before  his  majesty's  justices  of  the  Bench,")  at  Westminster,  on  the 

said  ■         next  after ,  to  satisfy  the  said  £.  F.  for  his  damages  aforesaid, 

by  htm  in  form  aforesaid  recovered,  according  to  the  exigency  of  the  said  writ ; 
which  said  warrant  afterwards,  and  before  the  return  of  the  said  writ,  and  also 
before  the  said  time  when,  d&c.  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  {ventu) 
aforesaid,  was  deliverod  to  the  said  defendant  to  be  executed  in  due  form  of 
law ;  by  virtue  of  which  said  warrant  the  said  defendant,  as  %uch  sheriff's  offi- 
cer as  aforesaid,  afterwards  and  before  the  return  of  the  said  writ,  to  wit,  on 
the  same  day  and  year  in  the  said  declaration  mentioned,  being  the  said  time 

when«  &c.  within  the  bailiwick  of  the  said  then  sheriff  «f aforesaid,  that 

is  to  say,  at,  dtc.  (venw)  aforesaid,  in  execution  of  the  said  warrant,  gently  Caption  an. 
laid  his  hands  upon  the  said  plaintiff  to  take  and  arrest  him  by  virtue  of  the  said  ^!^^  ^"' 
writ  and  warrant,  and  did  then  and  there  arrest  and  take  him  into  ^custody  [  *1091  ] 
by  virtue  of  the  said  writ  and  warrant,  and  kept  and  detained  him  in  custody 
by  virtue  of  the  said  writ  and  warrant,  and  for  the  cause  therein  mentioned, 
and  in  the  said  writ  specified  for  the  said  time  in  the  said  declaration  mentioned, 
as  he  lawfully  might  for  the  cause  aforesaid  ;  which  are  the  said  supposed  tres- 
paases  in  the  introductory  pert  of  this  plea  mentioned,  and  whereof  the  said 
pkmtiff  hath  above  thereof  complained  against  him.     And  this(/),  d6c. — {Con" 
cMtt  with  a  vtrificaiion,  as  anit^  907,  sixth  form.] 

[First  plea^  gentral  ««*«,  as  anle^  1061 ;  second  p/eo,  actio  non^asanle^  906.  piea  iustify- 

{l)  If  the  Tcnne  b«  m  a  differcut  place  to  that  in  which  the  arrest  was  made,  it  way  b«  nocossary 
to  uwert  a  •pccial  traverie. 
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^0  Jfanly  part  of  ihe  irespassa  can  be  jnsiifitd  in  law^  then  confine  ihe  pita  to 

rBKsoirs.  ^^^^^  trespasses  vhichcan  6ejK«/f/!ed.]— Because  he  says,  that  before  the  said 

iISr*"uir  time  when,  &c.  at  the  court  of  the  king's  palace  of  Westmiosler,  held  at  South- 

PER  PRO-  ^ayjj^  in  Ihe  county  of  Surrey,  within  the  jurisdiction  of  the  said  court,  on,d&c. 

.        \  before  H.  T.  C.  who  then  and  there,  and  from  thence  until  the  time  of  the  is- 

pruoMnent 

of  piainiifi*    guing  of  the  writ  hereinafter  mentioned,  was  steward  of  the  same  court,  J.  W. 
aDt/as°an     by  the  consideration  and  judgment  of  the  same  court,  recovered  against  the 
l5uc6**^^***  said  plaintiff^—,  which  the  same  court  there  adjudged  to  him  for  his  damages. 
Court,  in  ex*  qpsts,  and  charges,  which  he  had  sustained  in  a  certain  plea  of  trespass  on  the 
pa,  9a,  ustb-  case  by  the  said  J.  W.  against  ihe   said  platnti0',in  the  said  court  there  lately 
Aat^courtR.  prosecuted,  whereof,  the  said  plaintiff  was  convicted,  as  by  the  record  of  the 
i^nat  plain-  proceedings  thereia  still  remaining    in   that   court  more  fully  appears.      And 
judginent      the  Said  defeudaqt  further  says,  that  the  said  J.  W.  for  having  execution  of  the 
*"*'        said  judgment,  afterwards,  to  wit,  on,  &c.  {day  of  issuing  writ  or  aboui  il)  sued 
and  prosecuted  out  of  the  said  court  a  certain  writ  of  our  said  lord  the  king, 
called  a  ca.  <a.  upon  the  said  judgment,  against  the  said  plaintiff,  directed(m) 
to  the  bearers  of  the  virges  of  our  said  lord  the  king's  household,  officers 
and  ministers  of  the  court  of  his  palace  of  VYestro  inster,  and  every  of  them, 
greeting,  commanding  them  and  every  of  them,  or  one  of  them,  to  take  the  said 
plaintiff  if  he  should  be  found  within  the  jurisdiction  of  the  said  court,  and  him 
safely  to  keep,  so  that  ihey  or  one  of  them  might  have  his  body  before  the  judge 
of  the  said  court,  at  the  then  next  court  of  the  palace  of  Westminster  aforesaid, 
00,  fcCc  to  be  held  at  Southwark  aforesaid,  in  the  said  county  of  Surrey,  to  ea* 
tisfy  the  said  Jt  W.  £ — ,  which  to  him  the  said  J.  W.  in  the  said  court  were 
adjudged,  for  damages,  costs,  and  charges,  which  he  sustained  in  a  certain  plea 
of  trespass  on  the  case  by  the  said  J.  W.  against  the  said  plaintiff,  in  the  said 
pourt  then  lately  prosecuted,  whereof  the  said  plaintiff  was  convicted ;  and  the 
said  bearers  should  there  then  have  that  writ,  which  said  writ  afterwards,  and 
before  the  delivery  thereof  to  the  said  bearers  as  aforesaid,  was  duly  indorsed 
wi(h  a  direction  to  the  said  bearers  to  beware  that  the  said  L.  was  not  privileged 
or  protected,  and  requiring  them  to  take  £ — ,  which  said  writ  so  indorsed  afler-* 
wards,  and  before  the  return  thereof,  and  before  the  said  time  when,  &;c*  to  wit, 
op,  &c.  at  Southwark  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tiox)  of  the  said  court  of  the  palace  aforesaid  ;  was  delivered  to.  the  said  de- 
fendant, who  ibeo  &nd  from  thence,  and  at  and  after  the  return  of  the  said  writ, 
was  one  of  the  bearers  of  the  virges  of  the  said  king's  household,  and  an  offi* 
cer  and  minister  of  the  said  court  of  the  palace  aforesaid,  to  be  executed  in  due 
form  of  law,  by  virtue  of  which  said  writ  he  the  said  defendant  so  being  oqe 
puch  bearer,  officer,  and  minister  as  aforesaid,  afterwards  and  before  the  return 
of  the  said  writ,  to  wit,  on  the  said,  &c.  {day  in  the  declaration)  at  Southwark 
liforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  court, 
in  execution  of  the  said  writ,  gently  laid  his  hands  upon  the  said  plaintiff,  in  or^ 
der  to  arrest  him  for  the  cause  aforesaid,  and  did  then  and  there  aocordingly  ar- 
rest him  for  the  cause  aforesaid,  and  imprisoned  and  kept,  and  detained  him  in 
prison  there,  and  within  the  jurisdiction  afbresaid,  for  a  certain  time,  to  wit,  for 
the  space  of  time  in  the  said  declaration  mentioned,  as  it  was  lawful  for  hikn  to 

{m)  T^ke  care  to  sel  out  the  writ  accurately,  and  CMmiue  therewith. 
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do  for  the  cause  aforosaid,  which  are  the  same  supposed  trespasses  in  the  intro-         to 
ductory  part  of  this  plea  mentioned,  whereof  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendant ;  without  this,  that  he  the  said  plaintiff  was 
or  is  guilty  of  the  premises  aforesaid,  at,  &c.  (venue)  or  elsewhere,  out  of  the    '^^^  ^>^0' 
jurisdiction  of  the  said  court ;  and  this  he  is  ready  to  verify,  &c. — [^Conelude 
vUh  a  verification^  as  anle^  907,  sixth  form.] 

[First  plea^  general  iaeue^  1061 ;  second^  afier  enumerating  the  trespass  in-  ?1«»  9^J^ 
iended  to  60/twit/tea,  if  necessary  so  to  do^  actto  non^  as  ante^  906.] — Because  der  warrant 
he  says,  that  just  before  the  said  times  when,  &c.  in  the  said  declaration  men-  ^te  for"ao 
tioned,  to  wit,  on  the  said,  d&c.  at,  &c.  (ueiwe),  the  said  plaintiff,  with  force  and  »»»»*«(«)• 
arms,  &c.  [here  state  the  cause  for  which  thetoarrant  was  taken  out^  which,  in  the 
cass  in  question^  was  asfoUotos:]  made  an  assault  upon  the  said  defendant,  and 
then  and  there  beat  and  ill-treated  the  said  defendant,  in  breach  and  violation  of 
the  peace  of  our  lord  the  now  king,  whereupon  the  said  defendant,  aAerwards, 
to  wit,  on,  &c.  at,  &c.  duly  applied  to  C.  esq.  he  then  and  there  being  one  of 
the  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  our  said  lord 
the  king,  in  and  for  the  said  county  of  M.  and  then  and  there  duly  made  oath  of 
&e  said  last-mentioned  trespasses  committed  by  the  said  plaintiff  on  the  said 
defendant  as  last  aforesaid  ;  and  thereupon  the  said  O.  so  being  such  justice  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  duly 
made  and  issued  his  said  certain  warrant,  under  his  hand  and  seal,  bearing  date, 
to  wit,  the  day  and  year  last  aforesaid,  directed(e)  to  all  constables  and  his 
majesty's  officers  of  the  peace,  whom  the  same  warrant  might  concern,  and 
thereby  commanded  them,  and  every  of  them,  upon(p)  sight  thereof,  to  take 
and  bring  before  him  the  said  justice,  or  some  other  of  his  majesty's  justices 
of  the  peace  for  the  said,  county,  the  body  of  the  said  plaintiff,  to  answer  all 
such  matters  and  things  as  in  his  majesty's  behalf  should  be  objected  against 
him  the  said  plaintiff  by  the  said  defendant,  for  assaulting  and  beating  the  said 
defendant  on  the      ■     day  of   .    ■.  in  the  said  county,  in  breach  of  the  peace  of 
our  said  lord  the  king,  which  said  warrant,  afterwards,  *and  before  the  said  time  [  ^1092  ] 
when,  &c.  in  the  said  declaration  mentioned,  to  wit,  on  d&c.  the  said  defend* 

ant  duly  caused  to  be  delivered  to  one who  then  and  from  thence,  and  un« 

til  the  said  time  when,  &c.  was  a  constable  and  peace-officer  in  and  for  the  said 
county  of  M«  in  due  form  of  law  to  be  executed,  by  virtue  of  which  said  warrant, 

he  the  said so  beiug  such  constable  and  peace-officer  as  aforesaid,  and 

the  said  defendant,  in  his  aid  and  assistance,  and  by  his  command,  aAerwards, 
to  wit,  at  the  said  time  lihen,  ft^c.  that  is  to  say,  on,&c.  gently  laid  their  hands 
on  the  said  plaintiff  in  order  to  take,  and  did  then  and  there  take  the  said  plain- 
tiff into  the  custody  of  the  said ,  until  the  said  defendant  aflerwards,  and 

aa  soon  as  conveniently  could  be,  was  carried  in  the  said  county  of  M.,  to  and 
before  the  said  G.  then  being  one  of  his  majesty's  justices  aforesaid,  to  keep 

(n)  Though  this  defence  may  be  given  in  evt-    evidence  by  surprise,  in  answer  to  the  defence  unt 
dance  under  the  raneral  issue,  (see  Com.  Dig.    der  the  general  issue. 
Pleader,  S  M.  S5.-%olt*8  C.  N.  P.  4T8,)  yet  it  is        (o)  Let  this  agree   with  the  direction  o(  the 


fire^uentiy  advisable  to  plead  the  matter  specially,    warrant, 
aa  It  tenw  to  diminish  the  evidence  mi  the  part  of       '-^  « 
the  defondant,  and  compels  the  plaintiflf  to  new  as- 
sign $ny  ezoen  which  be  night  otherwise  give  in 


aa  It  tends  to  diminish  the  evidence  on  the  part  of       (p)  Let  this  agrae  with  tha  command  at  stated 
the  dafondant,  and  compels  the  plaintiff*  to  new  as-    in  the  warrant. 
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TO  the  peace  in  ayd  for  the  said  county  of  M.  for  examination  concerning  the 
premises,  and  on  that  occasion  the  said  plaintiff  was  necessarily  and  unavoida* 
biy  imprisoned,  end  kept  and  detained  in  prison  for  the  said  space  of  time  in 
the  said  declaration  mentioned,  and  the  said  defendant  committed  the  said  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof 
the  said  plaintiff  hath  above  thereof  complained,  which  are  the  said  several  sup- 
possed  trespasses  in  the  said  declaration  mentioned,  and  whereof  the  said 
plaintiff  hath  above  complained  against  him  ;  without  this,  that  the  said  defend- 
ant was  guilty  of  the  said  supposed  trespasses  in  the  said  declaration  mention- 
ed, or  any  or  either  of  them,  elsewhere  than  in  the  said  county  of  M .  and  in  tak- 
ing and  carrying  the  said  plaintiff  in  the  said  county  of  M.  to  and  before  the 

said  C.  as  aforesaid,  or  at  any  time  there,  on  the  said day  of and  in 

execution  of  the  said  warrant.     And  this,  &c. — [Conclude  toiik  a  VBrificationf 
at  arUe^  907,  sixth  form.] 


TO 

PCRflOITAL 

PROPERTY. 


C.  D.  ^ 

ats.  >  [First  plea^  general  issue,  as  ante,  1061 ;  second  plea^  as  follows:] 
JuBtiiicmtion  A.  B.  ^  — And  for  a  further  plea  in  this  ^behalf,  as  to  the  seizing  and  taking  the 
andUi^^  said  cattle  of  the  said  plaintiff  in  the  said  first  count  of  the  said  declaration  men- 
pounding      tioned,  and  leadidg  and  driving  away  the  same,  and  impounding  and  keeping 

distress        the  same  for  the  space  of ,  part  of  the  said  time  in  the  said  first  count  men- 

8mnt(|?.  ^^'  tioned,  and  until  the  said  plaintiff  was  forced  and  obliged  to  pay  tlie  said  sum  of 
[  *1093  ]  £ —  in  the  said  first  count  mentioned,  to  have  the  same  released  and  restored 
to  the  said  plaintiff,  as  in  the  said  first  count  mentioned(r)  the  said  defendant 
by  leave,  d&c.  [actio  non,  as  ante,  906,  third  form,]  because  he  says,  that 
the  said  'defendant,  before  and  at  the  said  time  when,  &c.  was  lawfully  pos- 
sessed («)  of  a  certain  close,  with  the  appurtenances,  called  (i),  situate 

in  the  parish  aforesaid,  in  the  county  aforesaid(tf) ;  and  because  the  said  cattle 
in  the  said  first  count  mentioned,  before  and  at  the  said  time  when,  &c.  in  the 
said  first  count  mentioned,  were  wrongfully  in  the  said  close  of  the  said  defend- 
ant,  in  which,  &c.  eating  and  depasturing  the  grass  and  herbage  of  the  said  de- 
fendant there  then  growing,  and  doing  damage  there  to  the  said  defendant,  he  the 
said  defendant,  at  the  said  time  when,  &c.  seized  and  took  the  said  cattle  in 
the  said  declaration  mentioned,  in  the  said  close  of  the  said  defendant,  so  doing 
damage  therein  as  aforesaid,  as  a  distress  for  the  said  damage,  and  led  and 
drove  away  the  same  out  of  the  same  close,  in  which,  &rC.  to  a  certain  common 
pound  in  the  parish  aforesaid,  and  there  impounded  the  same,  and  kept  the 

(0)  See  fortiis,  9  Wontw.  ludei,  Ixzi.  Izxtu  Ixxvi.  sRid  £.  F.  and  by  bis  command,  at  the  said  time 

ixviii.— ^Wils.  80.— More.  6S8.— Plead.  A.  486,  when,  &c.  seized,  &c."  see  1  Saund.  221. 

and  the  law,  Com.  Dig.  Pleader,  3  M.  26.     See  a  (r)  This  enumeration  of  the  trespasses  intended 

forinof  avowry  in  replevin  as  cop^^bolder,  and  notes,  (o  be  justified,  must  depend  on  the  statement  in 

ante,  1059.    See  a  plea,  josiitymK  an  entry  into  the  declaration,  and  in  many  cases  may  be  unne- 

firemises  to  make  a  distress  for  renif  post,  1106.  cessary. 

n  replevin,  wu  have  seen  that  it  is  necessary  in  the  («)'  This  is  sufficient,  2  Salk.  64S.— 4  M.  &  S. 

plea  to  set  forth  the  defendant's  title,  but  m  tree-  392. — 16  East,  343. 

pass,  it  is  sufficient  to  state  that  the  defendant  was  (I)  Or,  "  abutting,  &c.*'  setting  out  tlie  abuttals, 

*^  latofully  poMessed"  ante,  1068,  notes /.  and  g.  as  ante.  868. 

—1  Sauud.  221,  note  1.— 1  £ast,  212.    If  the  de-  (u)  This  is  necessary,  6  Mod.  117,  and  ii' the 

fendant  justify  as  servant  of  another,  state  in  the  parish  or  place  be  different  to  that  stated  in  the 

commencerooBt  of  the  plea,  that  one  £.  F.  was  declaration,  the  plea  should  conclude  with  a  tra^ 

possessed,  &c.  and  in  stating  the  distress,  say,  ▼erse,  see  ante,  vol.  i.  Index,  "  Traverse J^   Ante, 

that  **  he  the  said  defendant,  as  the  servant  of  the  l074.»Sec  1  Saund.  22 Ij  n.  1^—2  Salk.  4^. 
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same  impounded  for  the  raid  space  of  time  in  the  iDtroductory  part  of  this  plea,  ^^  pxbsoh- 
aad  in   the  raid  declaration  mentiooed*  and  until  the  said  plaintiff  paid  to  the     krtt. 
said  defendant  the  said  sum  of  £ —  in  the  said  first  count  mentionedt  to  have 
the  rame  released  and  restored  to  the  raid  plaintiflr«  as  and  for  the  same,  then 
and  there  being  a  reasonable  satisfaction  for  the  said  damage  so  done  bj  the 
raid  cattle  as  aforesaid(w),  *as  it  was  lawful  for  the  raid  defendant  to  do  for  [  *10^^  J 
the  cause  aforesaid ;  which  are  the  rame  supposed  trespasses  in  the  introducto- 
ry part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  there- 
of complained  against  the  raid    defendant.     And  this,  &c. — [Conclude  wiih 
a  V9rijicatumy  as  a»/e,  907,  sixth  form*] 

[Firsl  pUOf  general  iattUf  at  anie^  1061 ;  second  plea^  as  foUows :] — And  for  'fiTo  di^ 
a  further  plea  in  this  behalf  [as  to  the  raizing,  taking,  removing,  and  carrying      tbesi, 
away  the  said  goods  and  chattels  in  the  said  declaration  mentioned(y)]  the  said    pviitANT. 
defendant,  by  leave,  &c.  [actio  non^  ^c,  as  ante^  906,  third  form^]  because  he  Justification 
raith,  that  before  and  at  the  raid  time  when,  &c.  he  the  said  defendant  was  law-  moTai  of 
fully  possessed  of  a  certain  close  called  ,  [or  of  no  name,]  situate  at,  d&c*  Sm^dia^ 

and  becaura  the  said  goods  and  chattels  in  the  raid  last  count  mentioned,  before  ^i^^',^ 
and  at  the  said  time  when,  &c.  in  the  said  last  count  mentioned,  were  wrong-  same  were 
fully  in  and  upon  the  said  close  or  piece  or  parcel  of  land,  encumbering  the  ing  defen- 
rame,  and  doing  damage  there  to  the  said  defendant,  he  the  said  defendant,  at  /^r''  ^^''^ 
the  raid  time  when,  d&c.  in  the  said  last  count  mentioned,  raized  andtook  the  said 
goods  and  chattels  in  the  said  last  count  mentioned,  in  the  said  close,  piece,  or 
parcel  of  land,  so  encumbering  the  same  as  aforesaid,  and  removed  and  carried 
away  the  same  to  a  small  and  convenient  distance,  to  wit,  in  the  parish  afore- 
raid,  and  there  left  the  rame  for  the  use(2)  of  the  raid  plaintiff,  doing  no  unnec- 
eraary  damage  to  the  raid  goods  and  chattels,  on  the  occasion  aforesaid,  and 
as  he  lawfully  might  for  the  cdUse  aforesaid ;  which  are  the  same  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
plaintiff  hath  above  thereof  complained  against  him  the  said  defendant.     And 
this,  &.C. — [Conclude  tvith  a  verificaiiotu  os  ante^  907 ^  sixth  form.] 

And  for  a  further  plea  [actio  non^  as  ante,  906,]  because  he  says,  that  a  cer-    mmoval 

tuin  river  called  the  river running  and  flowing  in  the  county  aforesaid,  for    uc  irui- 

a  lung  time  before  and  at  the  time  of  the  committing  of  the  raid  supposed 
trespasses,  was  and  still  is  a  common  and  public  navigable  river  and  high-  p«M  Sk  ra- 
way  for  all  the  liege  subjects  of  our  suid  lord  the  king,  with  their  barges  and  ncul"2c."^ 
oth^r  vessels,  to  navigate,  pass,  repass,  and  labor,  in  and  along  the  same,  ^^-li^^^^lKr 
their  free  will  and  pleasure  ;  and  the  said  defendant  further  saith,  that  because  that  tonneb 

were  withr 
drawingwft* 

{w)  Those  averments  must  depend  on  the  stat*-  Port.  Mar.  p.  2.  c  7.    An  entrj  to  abate  a  nui-  tor  from  a 

moBU  in  tho  dodaration,aod  may  bo  in  tome  caaos  sance  which  is  daagoroua  to  the  public  safety,  and  puUic  nyt 

unnecessary.  which    requires    immediate  abatement,   mav  be  (a). 

<«)  See  notM  to  the  last  ibrm.  made  without  any  demand ;  for  necessity  will  jus- 

{y)  If  the  declaration  be  only  for  the  taking  of  tify  an  immediate  entry.    But  where  there  is  no 

the  goods,  this  onumeration  of  the  trespasses  in-  such  necessity,  some  application  and  notice  must 

tenc^  to  be  justified  would  be  unnecessary.  be  made  and  giren  to  the  owner  of  the  soil  to  abate 

U)  This  IS  traTerssble,  and  when  to  traverse  the  nuisance.    See  the  law  and  authorities  in  S 

it,  see  4T.  R.S64  ;  and  what  removal  is  justifiable,  D.  4i  R.  666.—t  B.  &  C.  302,  S.  C.    As  to  Uio 

and  to  where,  see  1  Stark.  173.  ncht  to  obstruct  the  encroachmanU  of  the  sea,  see 

(a)  Any  one  may  justify  the  removal  of  a  com-  8  d.  &  C.  366. 
mon  nuisance  either  at  land  or  by  water.    Hale  do 
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had  been  and  then  were  wrongfully,  unlawfully  and  unjustly  kept  and  continued 
open  between  the  said  river  and  the  said  deeping  fen,  so  that  divers  large  quan^ 
titles  of  the  water  of  the  said  river  through  the  said  tunnels  escaped  from  the  said 
river,  and  thereby  the  water  necessary  for  navigating  the  said  river  became 
and  was  greatly  diminished  and  lowered,  and  thereby  the  liege  subjects  of  our 
said  lord  the  king  were  hindered  and  prevented  from  navigating  and  using  the 
said  river  so  freely  and  advantageously  as  they  otherwise  might  and  would  and 
ought  to  have  done,  therefore  he  the  said  defendant,  being  a  liege  subject  of  our 
said  lord  the  king  at  the  said  time  when,  d&c.  in  order  to  abate  and  remove  the 
said  nuisance,  and  to  hinder  and  prevent  the  water  in  the  said  river,  necessary 
to  keep  and  continue  the  same  navigable,  from  escaping  from  the  said  river 
through  the  said  tunnels,  did  necessarily  enter  the  said  deeping  fen,  and  did 
dig  up,  force  up,  pull  up,  stop  up,  and  a  little  injure  the  said  tunnels  of  the  said 
plaintifis,  so  wrongfully,  unlawfully,  and  injuriously  kept  and  continued  open 
as  aforesaid,  and  hindered  and  prevented  the  water  in  the  said  river  from  run- 
ning and  escaping  from  the  same,  by- and  through  the  said  tunnelSf  and  in  so 
doing  necessarily  broke  to  pieces  and  damaged  divers  parts  of  the  said  tunnels* 
and  committed  the  other  supposed  trespasseSf  and  the  materials  thereof  coming 
and  arising,  to  wit,  the  said  materials,  and  goods  and  chattels*  in  the  said  dec-' 
laration  mentioned,  removed  to  a  small  and  convenient  distance,  and  then  and 
there  laid  and  left  the  same  for  the  use  of  the  said  plaintiffs,  doing  as  little 
damage  to  the  said  plaintifis  as  he  possibly  could  on  the  occasions  aforesaid, 
and  as  he  lawfully  might  for  the  cause  aforesaid*  and  which  are  the  said  sup** 
posed  trespasses  in  the  said  dechiration  mentioned.  And  this  be  the  said  de« 
fendant  is  ready  to  verify  ;  wherefore  he  prays  judgment  if  the  said  plaintiffs 
ought  to  have  or  maintain  their  aforesaid  action  thereof  agfuaat  him,  d&e« 

IFirst  pUth  nol  guilty,  at  anUf  1061  /  second  pie^t  actio  non,  aa  ante f9W* 
If  all  Ireapaases  in  the  declaration  cannot  be  justified  under  a  diHrese  for  renU 
then  confine  the  plea  and  justification  accordingly,'] — Because  they  say,  thai 
u^'for^m  ^^  "^^^  plaintiff,  (or,  •<  one  £.  F.")  for  a  long  time,  to  wit,  for  the  space  of  one 
(^)-  {the  time  during  which  the  rent  distrained  for  tffas  accrwng  dae,)  year  next,  be* 

fore  and  on  the  29th  day  of  September,  A.  D.  1830,  (llu  day  when  the  rtnifeU 
due,)  and  from  thence,  until,  and  at  the  said  time  when,  &c.  held  and  enjoyed 
the  said  dwelling-house  {as  in  (he  declaration)  in  which,  as  tenant  thereof  to  (be 
said  defendant,  0.  D.  (or,  **  to  one  J.  B.'')  under  and  by  virtue  of  a  certain 
demise  thereof,  heretofore  made,  at  and  under  the  yearly  rent  of  £40,  payable 
quarterly,  that  is  to  say,  on,  d£c.   {state  the  quarterly  days,  and  describe  the 

terms  of  the  tenancy  as  to  the  payment  of  rent  accurately,)  the by  even  and 

equal  portions ;  and  the  said  defendants  further  say,  that  on  the  dny  and  year 
last  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  <£40,  of  the  rent  afore- 
said, for  one  year  {according  to  the  fact)  of  the  said  term,  endiug  on  the  day 

(6)  By  the  11  Geo.  2.  c.  19.  Sw  21,  Uiis  defence,  tft  the  triftl.    When  the  distress  rs  off  the  demised 

where  the  distress  is  on  the  demised  premises,  may  premises,  as  in  cases  of  fraudulent  removal.  Sec. 

be  ||iven  in  evidence  under    the  general    issue,  the  defence  must  be  pleaded  specially,  1  Gsp.  267. 

But  It  may  be  frequently  advisable  to  plead  it  spe-  -~4  Catnp.  1S6.  See  post,  1 187. 
eiallyi  io  order  to  narrow  the  issue  and  evidence 
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aad  year  last  aforMaid,  and  then  last  elapsed,  became  and  was  due  aod  payable        ^ 
to  the  said  defendant,  C.  D.  {oTf  **the  said  J.  B.'')  and  at  the  said  time  when,  paopkaty. 
d&c.  was  in  arrear  and  unpaid  ;  wherefore  the  said  defendant,  C.  D.  in  his  own    9t^mM§ 
right,  and  the  said  defendant,  6.  H.  as  the  bailiff  of  the  said  €.  D.  and  by  his   ^^  ^^'"' 
command,  on  the  said  first  day  when,  &c.  did  enter  into  and  upon  the  said 
dwelling-house,  in  which,  &c.  for  the  purpose,  and  in  order  to  seize,  take,  and 
distrain,  and  did  then  and  there  seize,  take,  and  distrain  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  as  and  for  a  distress  for  the  said  rent 
so  due  and  in  srrear  as  aforesaid,  and  took  and  seized  the  same  thereon  as  such 
distress  as  aforesaid,  on  the  most  fit  and  convenient  part  thereof  for  that  pur- 
pose, according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
which  are  the  same  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned.     And  this  they  the  said  defendants  are  ready  to  verify,  &c.  where- 
fore, d&c. — [Conclude  vfilh  a  verifieaHan^  a»  ante^  907.]  ieizoab 

FOR   PORT 
SVTIBf. 

[Firai  piea,  general  usue,  as  ait/e,  1061  ;  second  plea^  as  follows:] — And  for  juatiScation 
a  further  plea  in  this  behalf,  [as  to  the  seizing  and  taking  the  said  coals  in  the  ^fif|"% 
said  first  count  of  the  said  declaration  mentioned,  and  keeping  and  detaining  a  preterip- 
the  same  from  the  said  plaintifi*,  for  a  certain  space  of  time,  to  wit,  for  the  portduUm^ 

space  of part  of  the  said  time  in  the  said  first  count  mentioned,  and  also  ^^^' 

as  to  the  seizing,  *taking,  and  carrying  away  the  said  coals  in  the  said  last  [  *1095] 
count  mentioned,  and  converting  and  disposing  thereof  as  therein  mentioned,] 
the  said  defendant,  by  leave,  6lc.  says,  [actio  nofv,  as  on/e,  906,  third  form^'] 
because  he  says,  that  long  before  and  at  the  said  time  when,  dtc.  one  £•  F.  ^'^^^^ 
was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  ancient  port, 

gout,  or  haven,  called in  the  river  —  in  the  county  of and  that  he 

the  said  £•  F.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  times  when,  Hii  obligap 

tion  to  re- 

d&c.  had  in  the  said  port,  gout,  or  haven,  for  the  time  bemg,  from  time  whereof  piir. 
the  memory  of  man  is  not  to  (he  contrary,  have  repaired  and  maintained,  and 
have  been  used  and  accustomed  to  repair  and  maintain,  and  of  right  ought 
to  repair  and  maintain  the  said  port,  gout,  or  haven,  when  and  as  ofien  as  it  should 
be  necessary,  at  his  and  their  own  proper  costs  and  charges,  for  the  use  and  be- 
nefit of  all  persons  importing  and  exporting  goods  into  or  out  of  the  said  port, 
gout,  or  haven,  for  the  benefit  and  advantage  of  trade  and  navigation  there :  And 
that  he  the  said  £.  F.  and  all  those  whose  estate  he  now  hath,  and  at  the  said  tive  right  to 
times  when,  &c.  had,  of  and  in  the  said  port,  gout,  or  haven,  with  the  appurtenan-  ^"^  ^*^ 
ces,  from  time  whereof  the  memory  of  man  is  not  to  the  contraiy,  have  had,  receiv- 
ed and  taken,  and  have  been  used  and  accustomed  to  have,  and  receive  and  take, 
and  of  right  ought  to  have  had,  and  received  and  taken,  and  still  of  right  ought 
to  have,  receive,  and  take,  of  and  from  every  ship  or  vessel  arriving  in  the  said 
port,  gout,  or  haven,  with  upwards  of  ten  chaldrons  of  coal  on  board  thereof, 
and  unlading  the  same  coals  there,  a  certain  reasonable  toll  or  duty,  that  is  to 
say,  four  bags  of  coals,  containing  respectively  divers,  to  wit,  two  bushels,  and 

(«)  Sm  fornu.  9  Wentw.  Ind.  lxziu.  lxzzii.  naionabU  dittreit ;"  aad  another  Uimt  the  port 

— e  Wentw.  184.— 3  Borr.  140f .— Luiw.  1619.— «  duty  was  payable  by  peraoot  not  bnng  t^galiy 

Wilt.  96.— Ld.  Raym.  SS4.     Another  plea  was  exempttd  from  the  payment 
addedi  sUting  the  preeeription  to  be  "  lo  iakt  a 

Vol.  III.  24 
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TO       wheo  and  as  often  as  the  said  toll  or  duty  hath  been  and  remained  unpaid,  after 

PKOPK&Tv.  reasonable  request  and  demand  thereof  made,  the  owners  and  proprietors  of  the 

susumB   B^id  porti  gout,  or  haven,  for  the  time  being,  from  time  to  time,  from  time  where^ 

FOR  PORT  Qf  du^Q  memory  of  man  is  not  to  the  contrary,  have  used  and  been  accustomed 

DUTIES.  -^  ^ 

And  to  seize  to  seize  and  take  the  said  toll  or  duty,  and  to  carry  away  the  same,  and  to  con- 
»....'  vert  and  dispose  thereof  to  his  and  their  own  use :     And  the  said  defendant  fur- 

Plaintiff*  in*  o  • 

debted  in     ther  says,  that  before  either  of  the  said  times  when,  &c.  a  certain  ship  *or  vessel 
F*io96 1  ^^  ^^^  ^^^^  plaintiff,  with  a  greater  quantity  than  ten  chaldrons  of  coal,  to  wilt 
twenty  chaldrons  of  coal  on  board  thereof,  arrived  in  the  said  port,  gout,  or  ha- 
ven, to  wit,  at,  &0C,  (venue)  aforesaid,  and  did  there  before  either  of  the  said 
times  when,  unlade  the  said  last-mentioned  quantity  of  coals,  by  reason  whereof 

a  certain  toll  or  duty,  to  wit, bags  of  coals  containing  respectively  divers, 

to  wit,  two  bushels,  became  and  was  due  and  payable  from  the  said  plaintiff  to 
Seisure  by  ^^®  ^^'^  ^*  ^'  Whereupon  the  said  defendant,  just  before  the  said  first  time 
^^^'^ri^"  when,  d&c.  to  wit,  on  the  day  and  year  in  the  said  declaration  mentioned,  as 
E.F.  the  servant  of  the  said  E.  F.  and  by  his  command,  in  the  said  port,  gout,  or 

haven,  demanded  of  and  from  the  said  plaintiff,  the  said  toll  or  duty  for  the  said 
coals,  for  and  on  account  of  the  shid  £.  F.  whereupon  the  said  plaintiff  then 
and  there  refused  to  pay  or  deliver  the  same,  and  thereupon  the  said  defendant, 
at  the  said  times  when,  &c.  in  the  said  port,  gout,  or  haven,  as  such  servant  of 
the  said  £.  F.  and  by  his  command,  seized,  took,  and  carried  away  the  said 
^—  bushels  of  coals  in  the  said  last  count  mentioned,  as  and  for  such  toll  or 
duty  so  due  and  payable  as  aforesaid,  the  same  being  part  of  the  said  coals  so 
brought  into  the  said  port,  gout,  or  haven  as  aforesaid,  and  kept  and  detained 
the  same  for  the  said  space  of  time  in  the  said  first  count  mentioned,  and  in  so 
doing  11  nd  in  separating,  and  dividing  and  measuring  the  same,  from  the  said 
coals  so  brought  into  the  said  port,  gout,  or  haven  as  aforesaid,  did  necessarily 
and  unavoidably  seize  and  take,  and  keep  and  detain  the  residue  of  the  said 
coals,  whereof  the  said  coals  in  the  said  first  count  mentioned  were  part  and 
parcel,  for  the  said  space  of  time  in  the  introductory  part  of  this  plea  mention- 
ed, the  same  being  a  reasonable  time  for  that  purpose,  doing  no  unnecessary 
damage  to  the  said  plaintiff  on  (he  occasion  aforesaid,  as  it  was  lawful  for  him 
to  do  for  the  cause  aforesaid  ;  which  are  the  same  supposed  trespasses  in  the 
introductory  part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath 
Above  thereof  complained  against  him  ;  without  this,  that  he  the  said  defend- 
ftnC  is  i^ilty  of  the  said  seizing,  taking,  and  keeping,  and  detaining  the  said 
coals  in  the  said  first  count  mentioned,  or  of  seizing,  taking,  or  carrying  away 
the  said  coals  in  ih»  said  last  count  mentioned,  at,  &c.  aforesaid,  or  elsewhere 

out  of  the  said  port,  gout,  or  haven,  in  the  river aforesaid.     And  this,  &c, 

— [ConcJwde  %rith  a  verification  a»  ante^  907,  sixth  form.] 


xusTirriirs 

"•""•"    CD. 


DOQMf  Sec. 

[  *1097  ]  ^^^'  V  *[Fir8t  plea^  general  issue  to  the  whole ;  second  plea^  as  follows  :] — 
PlMtoR  A.  B.  J  And  for  a  further  plea  in  this  behalf,  [as  to  the  shocting-off,  firing-ofi^ 
aTi^ooI]^  and  discharging  the  said  gun,  in  the  said  first  count  of  the  said  declaration  men- 
2^2<2i^^  tinned,  at,  towards,  and  against  the  said  dog,  in  that  count  also  mentioned,  and 
•ccaatomed  killing,  striking,  and  wounding  the  said  dog,  above  supposed  to  have  been  don  « 
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by  the  said  derendant(e)]  he  the  said  defendant  by  leave,  &c.  [oeHo  fMm,  4>6.]        ^ 
because  he  says,  that  the  said  dog,  in  the  said  Brst  count  of  the  said  declara-  propuwltw. 
tioo  mentionedi  [before  the  said  tim«  when,  d&c.  in  that  count  mentioned,  had  tobitsihMp, 
beeni  and  was  used  and  accustomed  to  hurt  and  worry  sheep,  to  wit,  at,  &c.  SJ^T^  it 
{venne)  aforesaid.     And   the  said  defendant  further  saith,  that  the  said  dog  be-  7^"  worry- 
ing so  used  and  accustomed  to  hurt  and  worry  sheep,]  just  before  the  said  time  sheep  of  one 
when,  d6c.  to  wit,  on  the  day  and  year  in  the  said  first  count  mentioned,  at  the,  doMe,*uid^ 
&c.  aforesaid,  was  hunting  and  worrying  certain  sheep  of  one  £•  F.  of  great  ^ecause  iho 
value,  [in  a  certain  close  of  him  the  said   £•  F.  there  situate,]  for  which  rea-  ooi  other- 
son,  and  because  the  said  dog  could  not  otherwise  be  restrained  or  hindered  rented  irom 
from  hunting  and  worrying  the  said  sheep,  he  the  said  defendant,  at  the  said  ^^7|[^^ 
lime  when,  &c.  as  the  servant  of  the  said  £.  F.  and  by  his  command,  shot-ofi*,  defendant, 
fired  oE,  and  discharged  the  said  gun,  in  the  said  first  count  of  the  said  dec-  said  E.  F. 
laratioD  mentioned,  at,  towards,  and  against  the  said  dog,  and  then  and  there  dogli^ 
shot,  hit,  struck  and  wounded  the  said  dog,  as  it  was  lawful  for  him  to  do  for  the 
cause  aforesaid,  which  is  the  said  supposed  trespass  in  the  introductory  part 
of  Una  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  complained 
against  the  said  defendant,  and  this,  6lc,  ;  wherefore,  &c.  and,  6lc. — [Third 
plea  same  as  second^  omitting  the  words  toithin  the  brtLckels,] 

[First  plea^  not  guUty^as  ante^  1061  ;  second  pha^  actio  nan,  as  anfe,  906.]  nrr'sHso- 
Because  he  saith,  that  just  before  and  at  the  said  time  when,  &c.  the  said  de-  ^^^^'^*' 

...  Plea  to  trei- 

leudant  was  driving  the  said  gig  and  horse,  in  the  said  first  count  mentioned,  in  passsformn- 
and  along  the  king's  highway,  leaving  ample  and  sufficient  room  for  the  said  '^^^  ^2^  ' 
Blare  of  the  said  plaintiff,  then  also  at  the  said  time  when,  &c.  being  and  go-  ^^'Jjoi 
ing  in  and  along  the  said  highway,  to  pass  by  the  said  gig  add  horse  of  the  said  mare,  that 
defendant,  nevertheless  the  said  defendant  in  fact  saith,  that  the  said  mare  of  was  driving 
the  said  plaintifi^,  at  the  said  time  when,  &c.  was  so  negligently,  carelessly,  and  |j^?^e 
improperly  managed,  and  was  so  unruly,  that  by  and  through  such  negligence,  j^^^^Ji 
carelessness,  improper  management,  and  such  unruliness  of  the  said  mare  as  cient  room, 
aforesaid,  the  said  mare,  at  the  said  time,  when,  &c.  in  the  said  first  count  men*  m°rewasao 
tioned,  attempting  to  pass  the  said  gig  of  the  said  defendant  ran  upon  and  struck  ^^^7  "^' 
against  the  said  gig  of  the  said  defendant,  and  the  said  gig  of  the  said  defend-  wirtdv,  that 
ant  was  thereby  also  then  and  there  driven  by  the  said  defendant  against  the  accident 
said  mare,  without  any  default  on  the  part  of  the  said  defendant ;  and  so  the  ^fS^)|** 
said  defendant  in  fact  saith,  that  if  any  hurt  or  damage  happened  to  the  said 
mare,  it  was  caused  by  the  said  negligent,  careless,  and  improper  management 
of  the  said  mare,  and  by  the  unruliness  of  the  said  mare,  and  not  by  the  de- 
&ult  of  the  said  defendant,  which  are  the  said  supposed  trespasses  in  the  said 
[first  count  of  the  said]  declaration  mentioned,  and  whereof  the  said  plaintiff 

{d)  See  1  Saund.  84,  and  S  Lutw.  1494.    See  material,  and  must  be  proved,  1  Car.  N.  P.  Rep. 

plea  justifying  killing  dog  in  a  warren,  hecaoso  it  106. 

was  pursuing  the  conies  there,  Cro.  Jac.  44;  kill-  (e)  This  •tnumeralion  of  the  trespasses  intended 

ing  dog  for  pursuing  deer  in  a j>ark,2  Rich.  Prac.  to  be  justified,  must  depend  on  the  statement*  in 

C.  P.  4S5,  6th  ed.     See  11  East,  568,  as  to  the  the  declaration,  and  in  many  cases  may  be  wholly 

right  to  aet  dog-epears,  7  Taunt.  489.— t  Marsh,  unnecessary. 

«n.— 1  Moore,  tOS,  8.  C.    In  a  plea  justifying  (/)  That  I  his  defence  must  be  pleaded  specially, 

killing  a  dog,  beeauae  it  attacked  defendant  and  was  see  2  C amp .  500. 
aocuftomea  to  bite  mankind ;  these  allegations  are 
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hath  abo?e  thereof  complained  against  him.  And  this,  &c. — [Ctmctude  wilh 
verifieaiion^  aa  anU^  907,  Mx/^/orm.]~ And  for  a  furlher  plea,  &c.  [ac/to  noti, 
09  ante^  906.] — Because  he  saith,  that  before  and  at  the  said  time  when,  &c« 
in  the  said  first  count  mentioned,  the  said  defendant  was  driving  his  said  gig 
and  horse  in  the  first  count  mentioned,  in  and  along  the  said  king's  highway,* 
the  said  mare  of  the  said  plaintiff  then  also  at  the  said  time  when,  d&c.  being 
and  going  in  and  along  the  said  highway,  neTertheless  the  said  defendant  in 
in  fact  saith,  that  the  said  mare  of  the  said  plaintiff  at  the  said  time  when,  &c. 
was  80  carelessly,  negligently,  and  improperly  managed,  in  the  said  highway, 
near  to  the  said  gig,  that  by  reason  thereof  the  said  gig  of  the  said  defendant, 
by  accident  (g),  and  without  any  default  on  the  part  of  the  said  defendant,  but 
by  and  through  the  want  of  due  care  in  the  management  of  the  said  mare,  then 
and  there  was  driven  upon  and  against  the  said  mare,  and  thereby  the  said  mare 
sustained  the  said  injury  in  the  said  first  count  mentioned  ;  and  so  the  said  de- 
fendant in  fact  saith,  that  if  any  hurt  or  damage  happened  to  the  said  mare,  it 
was  caused  by  such  accident,  and  not  by  the  default  of  him  the  said  defendant 
which  are  the  said  supposed  trespasses,  &.c. — [^Conclwle  as  in  second  plea,'] 
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[^First  pied,  general  issue,  as  ante,  1061 ;  second  plea,  as  jollows :"] — And  for 
a  further  plea  in  this  behalf,  [as  to  the  ^breaking  and  entering  the  said  close,  in 
which,  &c.  in  the  said  first  count  of  the  said  declaration  mentioned,  and  with 
feet  in  walking,  treading  down,  trampling  upon,  consuming  and  spoiling  the 
grass  and  herbage  there  then  growing,  and  tearing  up,  forcing  up,  and  remov- 
ing the  fagoots  in  that  count  mentioned,  and  scraping  up  and  collecting  toge- 
ther the  loose  earth,  soil,  manure,  and  compost  in  the  said  first  count  mention- 
ed, and  beating  down,  throwing  down,  prostrating,  and  destroying  part  of  the 
banks  and  mounds  in  ihat  count  also  mentioned,  and  casting  and  throwing  the 
said  loose  earth,  soil,  manure,  and  compost  so  scraped  up  and  collected,  and 
the  earth  and  soil  arising  from  the  said  banks  and  mounds  so  prostrated  and  de* 
stroyed  as  in  the  same  count  mentioned,  from  and  out  of  the  said  close(t) ;]  the 
said  defendants  by  leave  of  the  court,  here  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 


(<-)  See  the  case  in  4  Mod.  404,  cited  in  S  Wils. 
411,  A 


41S. 


(A)  As  to  the  plea  of  liherum  tenemtnium  in 
general,  see  ante,  vol.  i.  lod. "  IMterum  Tentmen- 
tum;^*  and  1  Saund.  299  b,  n.  6.— Com.  Diir. 
Pleader,  S  M.  S4.— Wilies,  tl8.~^  £t  vide^  \ 
Reere's  Hist  £.  L.  S41.  ^  A  right  of  possession 
as  a  freeholder  or  lease  holder,  &c.  may  be  giren 
in  evidence  under  the  general  issue,  Not  Guilty, 
see  8  T.  R.  408 ;  and  in  that  case  the  defendant 
was,  under  the  general  issue,  permitted  to  give  in 
evidence  the  puuing  down  a  wall.  But  in  §  East. 
884, 400,  the  court  nold,  that  the  defendant  coula 
not  justi^,  under  the  general  issue,  the  culling  the 
posts  ana  raiU  of  anoQier,  though  put  upon  the  de- 
fendant's own  soil ;  it  is  therefore  frequently  nec- 
essary to  plead  liberum  tenetMntumy  and  to  justi- 
fy the  cuttmg  or  removal  of  rails,  &c.  specially,  as 
•neurobenng  the  defendant's  land.  This  plea  may 
also  be  advisable,  in  order  to  compel  the  plaintifi'to 
new  assign  where  he  has  not  sot  forth  the  abuttals. 


or  name  of  the  close  in  his  declaration,  II  East, 
61, 66.  1  B.  &  C.  489.— S  D.  &  R.  719,  S.  C— 1 
Saund.  S99  b,  c.  or  to  narrow  the  evidence  as  to 
the  title  of  the  parties ;  but  unless  some  real  ad- 
vantage is  to  be  gained  by  it,  where  there  is  a  sec- 
ond count  for  removing  or  carrying  away  goods  on- 
ly, it  may  be  advisable  in  a  distinct  plea  to  state, 
"  that  the  defendant  was  lawfully  possessed  of  a 
certain  close,  and  that  he  took  the  goods  encum- 
bering the  same,  and  moved  them  to  a  convenient 
distance,  and    there  left  them  for  the  use  of  the 

SlaintiSl"  as  in  the  precedent,  ante,  1094.— See  6 
lod.  1 17.— Willes,  222.  n.  b.  See  a  plea  justify- 
ing, on  ground  that  the  loeu§  in  q%u>  had  been  sep- 
arated from  the  waste  (or  twenty  years,  2  Taunt. 
166. 

(il  The  enumeration  of  these  trespasses,  in- 
tended to  be  justified,  must  depend  on  the  state- 
ments in  the  declaration,  and  in  many  cases  may 
be  wholly  unnecessary.  See  the  note  to  the  com- 
mencement of  the  next  form  of  plea. 
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thereof  against  him  *,  because  he  says,  that  the  said  close  in  the  said  F^rst    ''^  ^^^'' 

PROPERTY 

coonC  of  the  said]  declaration  mentioned,  and  in  which,  &c.  now  is,  and  at  the     

said  several  times  when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  de-  te'nemsh- 
fendant  £.  F.,  to  wit,  at,  &c.  (venue)  aforesaid  ;  wherefore  the  said  defendant  ^^''' 
[E.  F.  in  his  own  right,  and  the  said  *C.  D.  as  the  servant  of  the  said  E.  F.  flJ^frelhoid 
and  by  kis  command(k)]  at  the  said  times  when,  &c.  in  the  said  [first  count  of  ordeftndant 
the  said]  declaration  mentioned,  [broke  and  entered  the  said  close,  in  which,  r  «i099 1 
&c.  in  the  said  first  count  mentioned,  and  with  his  feet  t  in  w&flkins:,  trod  down,  befendanty 

'  ^^  entry,  &c.  HI 

trampled  upon,  consumed,  and  spoiled  the  said  grass  and  herbage  therein  men-  his  servant. 
tioned(/)]  and  because  the  said  [faggots,  earth,  soil,  manure,  and  compost  in  the 
said  first  count  mentioned,  and  the  said  part  of  the  said  banks  and  mounds  in 
the  said  first  count  of  the  said  declaration(m)  mentioned,]  before  the  said  times 
when,  &c.  had  been  wrongfully  and  injuriously  put  and  placed,  and  were  at 
those  times  remaining  and  being  in  and  upon  the  said  close,  in  which,  &c.  and 
encumbering  the  same,  he  the  said  E.  F.  in  his  own  right,  and  the  said  C.  D. 
as  his  servant  and  bailiff  in  that  behalf,  and  by  such  command  as  aforesaid,  in 
order  to  remove  the  said  encumbrances,  [tore  up,  forced  up,  and  removed  the 
said  faggots,  and  scraped  up  and  collected  together  the  said  loose  earth,  soil, 
manure,  and  compost,  and  beat  down,  threw  down,  prostrated,  and  destroyed 
the  said  part  of  the  said  banks  and  mounds  in  the  said  first  count  mentioned, 
and  cast  and  threw  the  said  loose  earth,  soil,  manure,  and  compost,  so  scraped  up 
and  collected,  and  the  said  earth  and  soil  arising  from  the  said  banks  and  mounds 
80  prostrated  and  destroyed,  as  in  the  same  count  mentioned  (m),]  from  and  out 
of  the  said  close,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  oc- 
casion aforesaid ;  which  are  the  same  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  com- 
plained against  the  said  defendants.  And  this,  &c. — [^Conclude  toith  a  verijica- 
iiofh  €tt  ante^  907,  sixth  form.'] 

C.  D.  &  G.  H.  ^  ISre^Jon- * 

ats.  >      IFirst  pUa^  not  guilty^  as  ante^  1061.] — And  for  a  further  Swforaijii). 

A.  B.  J  plea  in  this  behalf,  the  said  defendants,  by  leave,  &c.  say, 

{actio  nont  at  ante,  906,  third  form.  If  the  trespasses  in  the  declaration  relate 
entirely  to  land  or  realty^  and  not  to  any  personal  property^  there  is  no  occasion 
for  any  recital^  but  othenoise  it  is  necessary  to  qualify  the  plea  in  its  commence- 
men/,  by  reciting  *the  trespasses  to  the  landy  as  in  the  last  form)  because  they  [  *1100  ] 
say,  that  the  said  close  in  the  said  declaration  mentioned,  and  in  which,  &c. 
now  is,  and  at  the  said  several  times  when,  &c.  was  the  close,  soil,  and  free- 
hold of  the  said  C.  D.  to  wit,  at,  &c.  aforesaid  ;  wherefore  the  said  C.  D.  in 
bis  own  right,  and  the  said  E.  F.  as  his  servant,  and  by  his  command,  at  the 
said  several  times  when,  &c.  committed  the  said  several  supposed  trespasses 
in  the  said  declaration  mentioned,  (or,  ^Mn  the  introductory  part  of  this  plea 
men/toneci,")  in  the  said  close,  in  which,  &c.  so  being  the  close,  soil,  and  free- 


Ik)  Theie  wordi  ar«  necessary  if  the  defend-  (/)  This  averment  between  brackets  must  de- 

mots,  or  one  of  them,  justify  as  the  servant  of  the  pend  on  the  arermento  in  the  declaration.    See 

freeholder,  see  ante,  vol.  i.  Index,  «  rrespcw*."  the  next  form. 

The  command  is  traversable  in  trespass,  11  East,  (m)  See  ante,  note  /. 

a5.  (n)  So6  (he  notes  to  the  above  form. 


1100  PLEAS    IN    BAR. 

TO  HXAL  )|q||]  of  tiie  said  C.  D.  as  they  lawfully  might  for  the  cause  aforesaid,  which  are 
the  snid  several  supposed  trespasses,  whereof  the  said  platntiflT  hath  above 
thereof  complained  against  them.  And  thist  &c. — [Conclude  with  a  vtrifica* 
(ton,  us  ante^  907,  nxthform.] 


■KlBIir  OF   4 

copr- 

BOLDKB. 


[First  plea^  general  tsttie,  ai  anie^  1061 ;  second  ptea^  same  US  an/e,  109Y,  8, 
to  the  asterisk^  stating  the  trespasses  intended  to  be  justified^  according  to  the 
Seisin  in  fee  declaration^  if  indeed  there  be  any  necessity  for  stating  them^  and  then  proceed 
holder(o).  as  foUows :] — Because  he  says,  that  the  said  close,  in  which,  &c.  in  the  said 
[first  count  of  the  said]  declaration  mentioned,  now  is,  and  at  the  said  several 
times  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
was,  and  from  time  immemorial  hath  been  within  and  parcel  of  the  manor  of 

,  in  the  county  of ,  and  a  customary  tenement  of  that  manor  demised 

and  demisable  by  copy  of  the  court  rolls  of  the  said  manor,  by  the  lord  of  the 
said  manor,  or  by  his  steward  of  the  court  of  the  said  manor  for  the  time  being, 
to  any  person  or  persons  willing  to  take  the  same  in  fee-simple  or  otherwise,  at 
the  will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the  said  ma* 
nor.  And  the  said  defendant  further  says,  that  long  before  either  of  the  said 
times  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mentioned,  to 

wit,  on  the day  of ,  Au  D. ,  E.  F.  esq.  then  being  lord  of  the 

said  manor,  at  his  court  baron  then  holden  in  and  for  the  said  manor,  before 

6.  H. ,  then  his  steward  of  the  court  of  the  said  manor,  by  copy  of  the 

court  rolls  of  the  said  manor,  granted  to  the  said  defendant  amongst  other 
things,  the  said  close,  in  which,  &c.  to  hold  the  same  to  the  said  defendant,  his 
heirs  and  assigns  for  ever,  by  copy  of  the  court  roll  of  the  said  manor,  at  the 
will  of  the  lord  of  the  said  manor,  according  to  the  custom  of  the  said  manor ; 
by  virtue  of  which  said  grant  the  said  defendant  aAerwards,  and  before  any  of 
the  said  times  when,  &.c.  to  wit,  on  the  day  and  year  last  aforesaid,  entered 
r*1101 1  *"^^  ^^^  ^^^^  close,  in  which,  dec.  and  became  and  was  seized  thereof  in  *his 
demesne  as  of  fee,  at  the  will  of  the  lord  of  the  said  manor,  according  to  the 
custom  of  the  said  manor,  and  continued  so  seized  thereof  until  and  at  and 
after  the  said  several  times  when,  &c. ;  wherefore  the  said  defendant  at  the 
said  times  when,  &c.  in  the  said  [first  count  of  the  said]  declaration  mentioned, 
broke  and  entered  the  said  close,  in  which,  d&c.  and  with  his  feet,  &c. — [Con" 
elude  as  in  theform^  ante^  1099,  yrom  Me  'f.] 

MMssnoH*  [First  plea,  general  tsstie,  as  antCy  1061  ;  second  plea^  the  same  aa  the  fonn^ 
J^^tion  ^"'*'  \0^t%  1098,  to  the  asterisk,  stating  the  trespasses  intended  to  be  justified, 
^yJ^oMni  according  to  the  declaration^  if  indeed  there  be  any  occasion  to  enumerate  them, 
lease  for       and  then  proceed  as  follows:] — Because  he  saith,  that  one  E.  F.  before  any  of 

years  giTian 

torto*Dlain«       ^^^  ^"  ^  ^®  mode  of  pleading  a  oopybold  tide  Though  the  right  of  possession  mar  be  given  in 

mi*  ^Y           ^  general,  see  ante,  666,  669,  686, 8.    As  to  the  evidence  under  the  general  issue,  8  T.  R.  408^  it 

^"*           replicaiion,  11  East,  70,  n.  a.    If  by  the  lessee  of  is  frequently  advisable  to  plead  this  plea  in  order 

a  copyholder,  the  plea,  after  stating  the  seisin  of  to  compel  the  plaintiff  to  set  forth  his  own  title,  or 

the  copyholder,  as  in  this  form,  may  state  the  de-  to  admit  some  part  of  the  defendant's ;  and  where 

mise  as  in  the  forms,  post,  1101, 2;  and  a  license  the  plaintiff,  in  trespass  qumre  clautum  fregU^ 

by  the  lord  to  demise  nood  not  be  stated,  Bac.  Ab.  states  also  the  removal  of  personal  property,  or 

lioases,  I.  6.  cutUng  down  posts  and  rails,  &c.  this  plea  is  ne« 

{p)  As  to  this  plea,  see  Com.  Dig.  Pleader,  S  cessary,  8  East,  404. 
M.  40,  1  ;    and   ante,    vol.   i.  In'lex,   "  Color. ^ 
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« 
the  said  times  when,  &c.  to  wit.  oo,  &c.  at  the  parish  aforesaid,  in  the  counfy    ^o  »al 

aforesaid,  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  close  in  the     

said  declaration  mentioned,  and  in  which,  &c.  with  the  appurtenances  ;  and  be-  ot'lemek. 

iog  so  thereof  seised,  aHerwards,  and  before  any  of  the  said  times  when,  &c. 

io  the  said  declaration  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  at 

the  parish  aforesaid,  by  a  certain  indenture  then  and  there  made  between  the 

said  E.  F.  of  the  one  part,  and  the  said  defendant  of  the  other  part,  which  said, 

&c.  [here  etait  the  proferl  of  the  lease,  and  the  demise  and  reference  io  the  tn- 

den/ure,  and  the  defendants  entry<,  as  ante,  649,  and  then  proceed  as  follows  .*] 

— And  the  said  defendant  being  so  possessed,  the  said  plaintifi*  claiming  title  to  Color  given 

the  said  close  in  which,  &c.  with  the  appurtenances,  under  color  of  a  certain  ^  '' 

**  charter  (r)"  of  demise,  pretended  to  be  thereof  made  to  him  by  the  said  £.  F. 

for  the  term  of  his  natural  life,  before  the  making  of  the  said  demise  by  the  said 

E.  F.  to  the  said  defendant  as  aforesaid,  whereas  nothing  of  or  in  the  said 

close  in  which,  &c.  or  any  part  thereof,  ever  passed  by  virtue  of  that  charter, 

afterwards  *and  before  any  of  the  said  times  when,  &c.  and  during  the  con-  [^1102] 

tinuance  of  the  said  term  so  demised  to  the  said  defendant  as  aforesaid,  to  wit, 

on  the  said  first  day  in  the  said  declaration  mentioned,  entered  into  and  upon 

the  said  close  in  which,  &.c.  with  the  appurtenances,  and  was  thereof  possessed, 

and  thereupon  the  said  defendant  at  the  said  several  times  when,  &c.  entered 

into  and  upon  the  said  close  in  the  said  declaration  mentioned,  and  in  which, 

dtc.  in  and  upon  the  said  plaintiiT's  possession  thereof,  as  being  the  close  of 

the  said  defendant,  and  with  his  feet,  ^^c. — [Same  as  the  form,  ante,  1099, 

from  the  ^  to  the  end,  if  the  declaration  require  thatfoi^m  of  pleading,  and  juS' 

tifying  the  trespasses,  according  to  the  fact.] 

[First  plea,  general  issue,  as  ante,  1061;  second  plea,  same  as  the  above  The  like  by 
form,  except  in  the  statement  of  the  demise,  which  is  to  be  as  follows  ;] — And  from  year  to 
being  so  seised  thereof,  he  the  said  E.  F.  afterwards  and  before  either  of  the  y**'^''' 
said  times  when,  &c.  to  wit,  on,  &>c.  last  aforesaid,  at,  &c.  {venue)  aforesaid, 
demised  the  said  close,  in  which,  &c.  with  the  appurtenances,  to  the  said  de- 
fendant, to  have  and  to  hold  the  same  to  the  said  defendant  from  thenceforth 
for  one  year  then  next  following,  and  fully  to  be  complete  and  ended,  and  so 
from  year  to  year  for  so  long  time  as  the  said  E.  F.  and  the  said  defendant 
should  respectively  please (<)•     By  virtue,  &c. — [As  in  the  above  Jorm  to  the 
end,  adopting  the  words  '*  tenancy,"  instead  of  **  term."] 

[First  pleOf  general  issue ;  second  plea,  after  enumerating  trespasses,  ifneceS'  kbmotal 
Mry,  pleading  actio  non^  as  ante,  906.] — Because  he  says,  that  the  said  defend-  huibaitcc. 
ant,  before  and  at  the  said  time  when,  &c.  and  from  thence  hitherto  bath  been,  Pi««totres- 

'  ^      para  for  lop- 

and  still  is,  lawfully  possessed  of  and  in  a  certain  garden  or  parcel  of  land,  sit-  ping,atc. 

■^  Of                                        treeaihat 

they  orer^ 

(f )  See  a  deed  ef  feoifinent  pleaded  by  way  of  could  not  do.                                                            shadowed 

color,  t  Rich.  C.  P.  44S.  {«)  As  to  the  right  to  abate  a  prtrate  nuisance,  and  danag- 

ir)  A  necessary  word,  2  RoD.  Rep.  14.  see  S  Bla.  Com.  6.    And  as  to  the  right  to  cut  ed  delend- 

{»)  The  tenancy,  as  to  iu  commencement  and  trees  overshadowing   defendant's  land,  see  Roll,  ant'sgrounds 

daratMO,  must  be  stated  according  to  the  fact.  Rep.  894.-3  BuUtr.  198.— Vin.  Ab.  Trees,  E.  and  (»). 

(f)  Bee  4  Bast,  88;  when  the  letting  was  from  Nuisance.  W.  t.  pi.  8.— t  B.  4c  C.  811.— 8  D.  k 

year  to  vea^  this  seems  improper ;  because,  at  the  R.  658,  8.  C .    See  form  ofplea  instifying  an  entry 

end  of  UM  Jwvi  year,  either  pmrty  might  determine  into  land  to  renova  a  wall,  «c.  obetmetiBg  defcna- 

the  teaaacy,  which,  according  to  this  Ibrm,  he  aat'i  aacieiit  light,  pott. 
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TO  H£AL   uate  and  beiuir  in  the  parish  aforesaid^  ia  ^e  county  aforesaid^  and  that  the 

PROPERTYa  ^  «  * 

said  branches  in  the  said  first  count  mentioned,  and  the  said  wood  and  under- 

or  PRiTATc  wood,  in  the  said  last  count  mentioned,  just  before  the  said  time  when,  &c. 
mjisAHCB.  Yfere  overhanging,  encumbering,  and  damaging  the  said  garden  or  parcel  of 
land  of  the  said  defendant,  and  the  vegetables  therein  growing ;  wherefore  he 
the  said  defendant,  at  the  said  time  when,  d&c.  did  cut,  lop,  and  top  the  said 
branches  and  underwood  so  overhanging,  encumbering,  and  damaging  the  said 
close  of  the  said  plaintiflf  as  aforesaid,  and  took  and  carried  away  the  said 
branches,  wood,  underwood,  and  berries,  to  a  small  and  convenient  distance, 
and  there  left  the  same  for  the  said  plaintiff,  as  he  lawfully  might  for  the  cause 
aforesaid,  which  are  the  said  supposed  trespasses  whereof  the  said  plaintiff  hath 
complained  against  the  said  defendant.  And  this,  dE.c.-— [Concjfide  with  a  ver- 
ificati^ns  as  anU^  907,  sixlhform.] 

DCFKCT  or  [FititpUa^  general  iinie,  aa  anie^  1061 ;  second  pUa^  aafolUms:'] — And  for 
Plea  to  tre»-  a  further  plea  in  this  behalf,  [as  to  the  breaking  and  entering  the  said  close  in 
catUoTtbat  the  said  first  count  of  the  said  declaration  mentioned,  and  in  which,  d&c.  and 
waJBDOMess-  ^'^  ^^^^  ^^  Walking,  treading  down,  trampling  upon,  and  spoiling  the  grass  in 
ed  of  adjoin-  the  said  close,  and  with  the  said  cattle  in  the  ^aid  first  count  mentioned,  eating 
and  that'  up,  treading  down,  depasturing,  consuming,  and  spoiling,  other  the  grass  grow- 
ouffht  to  ^°9  '°  ^^  ^^'^  close,  and  with  the  said  cattle  tearing  up,  eating  off,  pulling  up, 
^^th  ^^?^^^'  plucking  off,  consuming,  spoiling,  biting  off,  topping,  and  destroying  the  spring 
between,  wood  and  uuderwood  in  the  said  first  count  mentioned,  and  growing  and  being 
Sluice  bdn^^  ^^  ^^  said  close,  and  breaking  down,  throwing  down,  and  destroying  the  said 
hit  cattina-  ^^a^  ^^^  fence  in  the  said  first  count  mentioned,  growing,  standing,  and  being 
caped  into  rouud  and  upon  the  said  close,  and  as  to  the  breaking  and  entering  the  said  close 
and  defend^'  in  the  Said  last  count  of  the  said  declaration  mentioned,  and  in  which,  &c.  and 
todrivethem  ^^^  ^^  ^^^  cattle  in  the  said  last  count  mentioned,  treading  down,  depasturing, 
<M)t(t<')*  eating  up,  biting  off,  tearing  off,  topping,  consuming,  and  destroying  the  spring 
[*1104  ]  wood  andsjmderwood  in  the  said  last  count  mentioned,  ^growing  and  being  in 
the  said  last-mentioned  close,  above  supposed  to  have  been  committed  by  the 
said  defendant(2r),]  the  said  defendant  by  leave  of  the  court  here,  for  this  pur- 
^w  noR,   ^^^^  g^^^  y^^^  ^^^  obtained,  according  to  the  form  of  the  Statute  in  such  case 

made  and  provided,  says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his 

tioned*^^"'   ^^^i"^^'^  action  against  him,  because  he  says,  that  [the  said  close  in  the  said 

both  counts    first  count  of  the  said  declaration  mentioned,  and  in  which,  &c.  and  the  said 

eMme(y).  ^j^^^  '^^  ^^  ^^j^  1^^^  count  of  the  said  declaration  mentioned,  and  in  which,  &c. 

now  are,  and  at  the  said  several  times  when,  &c.  were  one  and  the  same  close, 
Defendant    .q^  qq^  ^^y^^j  ^^  different  closesf^).     And  the  said  defendant  further  saith,  that] 

potseMed  of  ^  '  J 
a  close  ad- 
joining /o-  ^|0v  g«,e  ihe  forms  referred  to  in  Com.  Dig.  (y)  As  to  the  allegation  that  the  trespaisea  are 
au  %n  quo  Pleader,  S  M.  Jd.— Thomp.  Ent.  304.— Wentw.  one  and  the  same,  see  ante,  vol.  I.  Inder,  «P/«tt 
W'  58.— Winch.  996,  or  1110,  od.  1680.— Lutw.  1367,  in  7Ve«pa««."— Plead.  A.  490,  &c.— 1  Marsh.  Rep. 
and  S  Saund.  £84.    As  to  the  law,  1  Taunt.  629.  16. 

— ^See  Com.    Dig.  Pleader,  3  M.  S9. — ^Vin.  Ab.  {z)  This  mode  of  plea^ting  is  objectionable  on 

"jPcnces." — Ante,  780. — S  Saund.  386,  note  4. — ^S  special  demurrer,  but  in  some  cases  it  may  be  ad- 

B.  &  C.  311, 12.  visabie  to  adopt  it;  see  note  y. 

(x)  The  enumeration  of  these  trespanes  intend-  (a)  It  is  sufficient  in  trespass  to  say,  that  the  de* 

ed  to  be  justified,  must  dspend  on  the  statements  fendant  was  poft««f ed,  but  not  so  in  .ft  pl«A  in  bar 

in  the  declaration,  and  in  some  casM  maj  be  whol-  in  replevin,  1  Saund.  346,  n.  2.—- 'i  Id.  t84,  and  n. 

ly  uiuiecesf ary.  3.— Com.  Dig.  Pleader,  3  M.  29.— Ante,  1068. 
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the  said  defendant  before  and  at  the  said  several  times  when,  &iC.  was  lawfully    "^  hkal 

possessed  of  a  certain  close  called (6),  with  the  appurtenances,  situate  and      

being  in  the  parish  aforesaid,  in  the  county  aforesaid,  and  contiguous  and  next  ^JJ^cL!*' 
adjoining  to  tlie  said  close  of  the  said  plaintiff  in  which,  &.c. ;  and  that  the  said  Liability  of 
plaintiff  and  all  other  the  tenants  and  occupiers  of  the  said  *close,  in  which,  P'***?^'^  '*> 
&c.  for  the  time  being,  from  time  whereof  the  memory  of  man  is  not  to  the  <><'  loctuin 
contrary,  have  repaired  and  amended,  and  have  used  and  been  accustomed  to  r#ixo5  1 
repair  and  amend,  and  of  right  ought  (o  have  repaired  and  amended,  and  the 
said  plaintiff  before  and  at  the  said  several  times  when,  &.c.  of  right  ought  to 
have  repaired  and  amended,  and  still  of  right  ought  to  repair  and  amend  the 
hedge   and   fence   between   the  said   close  of  the  said    defendant   and    the 
said  close,   in  which,  &c.  when  and    as   oflen   as  occasion    hath    required, 
and  shall  or  may  require,  to  prevent  cattle  lawfully(cZ)  feeding  and  depastur- 
ing, or  being  in  the  said   close  of  the   said  defendant  from  erring  or  escap- 
ing thereout,  through  the  defects  and    insufficiency  of  the  said    hedge  and 
fence  into  the  said,  close,  in  which,  &c.  and  doing  damage  there.     And  the  Fence  out  cf 
said  defendant  further  saith,  that  the  said  hedge  and  fence,  before  and  at  the  said  i^^P^'^* 
several  times  when,  &c.  were  ruinous,  prostrate,  fallen  down,  and  in  great  de- 
cay for  want  of  needful  and  necessary  making,  repairing,  and  amending  thereof. 
By  means  whereof  the  said  cattle  in  the  [said  first  and  last  counts  of  the]  said  T^*^*^^ 
declaration  mentioned,  at  the  said  several  times  V/hen,  &c.  then  lawfully  feeding  eieapod. 
and  depasturing  in  the  said  close  of  the  said  defendant  without  the  knowledge 
of  the  said  defendant,  end  against  his  will,  erred  and  escaped  (hereout,  into  the 
said  close,  in  which,  6lc.  through  the  defects  and  insufficiency  of  the  said  hedge 
and  fence,  and  eat  up(e),  trod  down,  depastured,  consumed,  and  spoiled  a  little 
of  the  grass  there  growing,  and  eat  up,  trod  down,  depastured,  tore  up,  eat  off, 
pulled  up,  plucked  off,  consumed,  spoiled,  bit  off,  topped,  and  destroyed  a  little 
of  the  spring  wood  and  underwood  there  also  growing,  in  the  said  first  and  last 
counts  respectively  mentioned,  and  in  passing  through  (he  said  hedge  and  fence, 
the  said  cattle,  at  the  same  time  when,  &c.  in  the  said  first  count  mentioned, 
necessarily  and  unavoidably  a  little  broke  down,  threw  down,  and  destroyed 
the  same,  being  the  said  hedge  and  fence  in  the  said  [first  count  of  the  said] 
declaration  mentioned.     And  on  the  occasions  aforesaid,  the  said  defendant  at  Defendam** 
the  said  several  times  when,  d&c.  as  soon  as  he  had  notice(/)  of  the  said  cattle  outthe  "™ 
having  escaped  into  and  being  in  the  said  close,  in  which,  dz.c.  as  aforesaid,  ^^**** 
entered  into  the  said  close,  in  which,  &c.  to  drive,  and  did  then  and  there 

{b)  Or  if  it  baa  no  name,  set  out  the  abuttals,  as  bility ;  and  the  principle  of  that  rule  appears  equal- 
ante,  868.  ly  to  apply  to  a  pUtty  and  if  so,  it  would  suffice  to 

(c)  In  the  forms  in  2  Sannd.  884— Lutw.  1857,  lay  the  obligation  to  repair  even  more  generally 

a  prescriptiTe  obligation  to  repair  is  laid  in  a  que  than  in  the  above  form^  see  ante,  780,  n. 

§»taU  in  the  plainiiff;  and  according  to  Yelv.  74,  {d)  This  allecation  is  not  usually  inserted  in  the 

76— Coia.'Die.  Pleader,  8  M.  29— Vin.  Ab.  Fences,  precedent,  see  2  Saund.  284,  but  the  party  ia  only 

£. — Dyer,  S66  a,  81 — 1  T.  R.  76d— Cro.  Jac.  665,  bound  to  fence  acainst  cattle  being  lawfully  in  the 

this  waa  formerly  considered  necessary;  but  there  adjoining  close,  Yin.  Ab.  Fences,  B.  1.— 2  Hen. 

are  several  precedents  where  the  obligation   is  Bla.  527. 

merely  stated  to  be  on  the  occupier  for  the  time  (e)  This  averment  must  depend  on  the  state- 

bemg,  Thomp.  Ent.  S04.— 9  Wentw.  58  \  and  see  ments  in  the  d^ciaraiion. 

Com.  Dig.  Pleader,  3  M.  29,  and  S  T.  K.  768,  and  (/ )  If  ihc  drfcndant  suffered  the  catUo  to  remain 

according  to  the  last  case,  as  the  plaintiff  is  pre-  in  thu  close  after  notice,  he  will  be  liable  as  a  tros- 

sumed  to  be  ignorant  of  the  nature  of  the  defvnd-  parser,  2  Saund.  285,  n.  4.—  Com.  Dig.  Pleader,  8 

tm*t  obligation,  it  is  clearly  snfficienl  in  a  etec/ora-  M.  29.-2  Leon.  93.    But  this  is  properly  the  tub- 

Uon  to  state  that  the  defendant,  aa  occupier,  was  ject*matter  of  a  replication,  &c.    2  Saun.  285,  n.  4. 
bound  to  repair,  without  stating  an  immemorial  lia- 
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*drive(g),  the  said  cattle  from  and  out  of  the  said  close*  in  which,  &c.  into  the 
said  close  of  the  said  defendant,  and  in  so  doing  he  the  said  defendant,  at  the 
said  several  times  when,  &c.  did  necessarily  and  unavoidably  with  his  feet  in 
wa]king(^),  tread  down,  trample  upon,  and  spoil  a  little  of  the  grass  there  also 
growing,  doing  no  unnecessary  damage  to  the  said  plaintiiT  on  the  occasions 
aforesaid,  and  as  he  lawfully  might  for  the  cause  aforesaid  ;  which  are  the  said 
several  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  complained  against  him  the  said  defendant. 
And  this,  &c» — [Conclude  with  a  verification^  as  anfe,  907,  iixthform,] 


I.ICSStx(f). 

Leave  anid 
license. 


And  for  a  further  plea  in  this  behalf,  the  said  defendant  by  leave,  &c.  says, 
{actio  non^  a»  ante^  906  third  form,) — Because  he  says,  that  he  the  said  defen- 
dant at  the  said  several  times  when,  dtc.  by  the  leave  and  license  of  the  said 
plaintiff  to  him  for  that  purpose  first  given  and  granted,  to  vnt,  at,  &rc.  (venue) 
aforesaid,  committed  the  said  several  supposed  trespasses  in  the  said  declaration 
mentioned :  as  he  lawfully  might  for  the  cause  aforesaid.— -And  this,  6lc, — 
[Conclude  ioith  a  verification^  as  ante,  907,  Hxtkform,'] 


EioBTi  or 

rilHEKT. 

Second  plea 
to  trespuf 
farJiMmng 
in  a  teveral 
Juhenft  that 
the  locuM  in 
auo  was  de- 
fendant's 
freehold(A). 

[*1107] 


[First  plea^  general  issucy  as  ante,  1061 ;  second  plea,  asfoUows  :] — And  for 
a  further  plea  in  this  behalf,  [as  to  the  fishing  in  the  said  fishery  in  the  said  first 
count  mentioned,  and  the  said  fish  there  found  and  being,  catching,  seizing, 
taking,  and  carrying  away,  and  converting  and  disposing  ^thereof  to  his  own 
use,](/)  the  said  defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had 
and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, says,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  because  he  says,  that  the  place  in  which  the  said 
supposed  several  fishery  now  is,  and  at  the  said  several  times  when,  &c.  was  a 
certain  close  or  piece  or  parcel  of  land  covered  with  water,  and  which  said 
close  or  piece  or  parcel  of  land  now  is,  and  at  the  said  several  times  when,  &c. 
was  the  close,  soil,  and  freehold  of  the  said  defendant ;  wherefore  the  said  de- 
fendant at  the  said  several  times  when,  dtc.  entered  into  the  said  close,  piece. 


(it)  The  defendant  may  justify  entering  to  re- 
chase  cattle  that  escaped  for  want  of  fencing,  2 
Roll.  Ab.  L.  S6, 40.— Com.  Dig.  Pleader,  S  M.  29. 

(A)  This  averment  should  correspond  with  the 
statements  in  the  declaration. 

it)  As  to  this  plea  in  ceneral,  see  ante,  vol.  i. 
ex, «  X-»c«M*."— Com.  Dig.  Pleader,  S  M.86. — 
V'm.  Ab.  License.— >8  East,  S08.— 4  M.  &  S.  662. 
— 1  B.  &  C .  684.-^  East,  107,  and  the  precedents, 
S  Wentw.  Index,  Ixxzv.  xciii. — Plea.  Ass.  422.— > 
LU.  Ent.  426.  In  trespass  a  license  must  be  plead- 
ed, and  cannot  be  given  in  evidence  under  the  ge- 
neral issue,  2  T.  R.  166.— 7  Taunt.  156.— Hob.  174^ 
6,  but  see  21  Hen.  7. 28  a.  per  Rede,  J.  contrh. 
Fighting  being  a  breach  of  the  peace,  and  unlaw- 
ful, the  consent  of  the  plaintiff  to  fight  would  be  no 
bar  to  his  action,  Bui.  N.  P.  16.  If  A.  license  B. 
to  beat  him.  it  is  against  the  peace,  and  therefore 
void,  Amb.  218,  s«a  ^tMry,  if  the  defendant  might 
not  plead  a  license  in  such  case  except  as  to  what 
is  sAinit  the  peace.  It  has  been  usual,  in  the  in- 
troouctory  part  of  the  plea,  to  enumerate  ^  the 
trespasses,  which  in  point  of  law  and  in  &ct,  may 
be  justifiea  by  the  license,  but  this  is'seldom  neces- 


sary. As  to  the  evidence  and  replication,  see  11 
East,  451.  Ai  to  replication  of  countermand,  see 
2  Saund.  US,  5th  ed.— 8  Taunt.  81.— 8  East,  908. 
— 5  B.  &  C.  221.--7  D.  &  R.  788^  S.  C. 

{k)  As  to  pleas  in  general  in  trespass  to  fisheries, 
see  ante,  vol.  i.  Index,  <*  P/ea#  in  TrejfMiss."— Co. 
Lit.  122  a.  126  b,  note  7  ;  127  a,  b.— Com.  Dig. 
Piscary.— 9  Wentw.  Index,  xliii.^Boote's  Suit  at 
Law,  198  to  264.— Plead.  A.  401,  445.-5  Burr. 
2162.— 4  T.  R.  487. — See  form  of  a  plea  juatifymg, 
under  a  grant  of  a  liberty  and  privilege  of  hunting 
for  game,  with  dogs,  &c.  4  B.  &  C.  689.-7  D.  &  R. 
49,  S.  C.  The  (ilea  of /f6erKm  ientwitntwmxo  tres- 
pass for  fishine  in  a  several  or  free  fisberr,  is  good, 
see  Year  Book,  18  £dw.  4. 4 ;  and  thougn  the  sub- 
ject-matter of  it  may  be  given  in  evidence  under  tho 
general  issue,  yet  the  plea  is  sometimes  useful^  to 
compel  the  plaintiff  to  set  forth  in  has  replication 
his  supposedf  right  by  prescription  or  grant. 

(/)  This  enumeration  of  the  trespasses  intended 
to  be  justified,  must  depend  on  the  statements  in 
the  declaration,  and  in  many  cases  may  be  wh<^y 
unnecessary. 


uoHTt  or 

riSBBBT. 
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or  parcel  of  land,  and  fished  (here  for  fish,  and  the  said  fish  in  the  said  [first     ^  ^*^^ 

PROPBRTT* 

count  of  the  said]  declaration  mentionedi  there  found  and  being,  caught,  seizedi 
took,  and  carried  away,  and  converted  and  disposed  thereof  to  his  own  use,  as 
it  was  lawful  for  hisn  so  to  do  for  the  cause  aforesaid  ;  which  are  the  said  sev- 
eral supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintifi*  hath  above  complained  against  him  the  said  defendant. 
And  this,  d&c. — [Conclude  mih  a  vert/Ecolton,  a$  ante^  907,  sixth  form,'] 

And  for  a  further  plea  in  this  behalf,  [as  to  the  said  supposed  trespasses  in  ti^'^fighen'^ 
the  introductory  part  of  the  said  second  plea  mentioned,  and  therein  justifi-  J*'  ^^^  ^^ 
ed(fi),]  the  said  defendant  by  like  leave,  &c.  {actio  nan,  a$  in  the  former  plect,)  teveraljUbf 
—Because  he  says,  that  the  said  fishery  in  the  said  [first  count]   mentioned,  ^^^^'' 
and  in  which,  d&c.  now  is,  and  at  the  said  several  times  when,  6lc.  was  the 
several  fishery  of  the  said  defendant ;  wherefore  the  said  defendant  at  the  said 
several  times  when,  &c.  being  seasonable  times  of  the  year  for  that  purpose, 
fished  in  the  said  fishery  in  the  said  \firBi  count]  mentioned,  and  the  said  fish 
in  the  said  [first  count]  mentioned,  there  found  and  being,  caught,  seized,  took, 
and  carried  away,  and  converted  and  disposed  thereof  to  his  own  use ;  as  it 
was  lawful,  Slc. — [A$  in  the  former  pUa^  to  the  end*] 

^[Fourth plea^  game  introduction  aa  the  above,] — Because  he  says,  that  he  ^.^^^  J 
the  said  defendant  before  and  at  the  said  several  times  when,  &c.  in  the  said  that  the  <!•- 
[first  count  of  the  said]  declaration  mentioned,  was  and  still  is  seised  in  his  a^rM  fish!^ 
demesne  as  of  fee,  of  and  in  divers,  to  wit,  two  thousand  acres  of  land,  with  ^^^^ 
the  appurtenances,  situate,  and  being  in  the  parish  aforesaid,  and  that  the  said 
defendant  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several  times 
when,  6lc*  had,  of  and  in  the  said  land,  with  the  appurtenances,  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  have  had,  and  have  beea 
used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said  de- 
fendant still  of  right  ought  to  have,  a  free  fishery  in  the  said  fishery  in  the  said 
first  count  mentioned,  in  which,  dtc.  and  during  all  the  time  aforesaid  fished 
and  have  t>een  used  and  accustomed  to  fish,  and  of  right  ought  to  have  fished, 
and  still  of  right  ought  to  fish  in  the  same  fishery  for  fish  every  year,  af  all 
seasonable  times  of  the  year  for  fishing,  at  his  and  their  free  will  and  pleasure, 
and  to  take  and  carry  away  the  fish  from  time  to  time  caught  by  them  therein, 
as  belonging  and  appertaining  to  the  said  land,  with  the  appurtenances. 
Wheiefore  the  said  defendant,  at  the  said  several  times  when,  dtc.  in  the  said 
[first  count]  mentioned,  the  same  being  seasonable  times  of  the  year  for  that 
purpose,  fished  in  the  said  fishery  in  this  plea  mentioned,  and  in  which,  dtc* 
And  the  said  fish  in  the  said  [first  count]  mentioned,  there  found  and  being, 
took  and  carried  away,  and  converted  and  disposed  thereof  to  the  use  of  the 
said  defendant  as  he  lawfully,  dtc. — [Same  conelwion  as  in  the  second  pUa^ 
ante,  1107.] 

The  plea  of  common  fishery  is  precisely  similar  to  the  former  plea  of  free  Wily.  Com- 

<«•)  See  a  form  of  a  claim  of  a  right  of  fishing  scribad  by  iiayui|  |<  a  common  fishery,**  2  Moore,  "^•'^(•)« 

by  preacriptioo,LU.  Ent.  449.  8S.—S  Taunt.  188, 8.  C— As  to  evidence  under 

(n)  See  note  /,  in  the  preceding  page.  this  plea,  Id.  188. 
(e)  ▲  oommoB  of  fishery  ie  not  correctly  de- 
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TO  mcAL    fighentf  insertine:  the  words  ** common  of  fishery,"  in$lead  of  lAe  t^ordi  "free 
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fishery." 

RKOHTI     OF 
ritHEKY. 

e\h\y.Loeui       J[_Same  introduction  as  in  the  plea,  antSf  1106.] — Because  he  says,  that  the 

nciTisabTe      ^^^^  supposed  fishery,  in  which,  &c.  at  the  said  several  times  when,  &c.  wan 

river,  and  all  ^^^^  still  is,  and  from  time  immemorial  hath  been,  part  and  parcel  of  the  said 

Bubjecta        river,  called  the,  &c.  and  that  the  said  part  thereof,  in  which,  &c.  now  is,  and 

to  fish*         ^^  ^^®  s^*^  several  times  when,  &c.  was,  and  *from  time  whereof  the  memory 

r'«7iAo  1  ^^  ^^^^  ^^  °^^  ^^  '^^  contrary,  hath  been  a  public  and  common  navigable  river« 

*•  -'in  which  the  tides  and  waters  of  the  sea  during  all  the  time  aforesaid,  have 

flowed  and  reflowed,  and  that  in  the  said  part  of  the  same  river  called  the,  &c. 

in  which,  &.c.  every  subject  of  this  realm  at  the  said  several  times  when,  &c. 

of  right  had,  and  of  right  ought  to  have  had,  and  still  hath,  and  of  right  ought 

to  have,  the  liberty  and  privilege  of  fishing.     Wherefore  the  said  defendant  be- 

ing  a  subject  of  this  realm  at  the  said  several  times  when,  &c.  entered  into 

the  said  fishery,  in  which,  &c.  so  being  part  of  the  said  navigable  river  as 

aforesaid,  where  the  tides  and  waters  of  the  sea  flow,  to  fish  in  the  said  river 

there,  at  the  said  several  times  when,  d&c.  being  seasonable  times  of  the  year 

for  such  fishing,  and  at  those  several  times  did  fish  there,  as  it  was  lawful,  &c. 

l^Conclude  as  in  the  plea,  ante,  1107.] 

coMMoiv.        [First  2)lea,  general  issue,  as  ante,  1061 ;  secwidplea  as  follows  :] — And  for 
Uon  byV      ^  further  plea,  in  this  behalf,  as  to  (enumerating,  if  necessary,  the  trespasses  pro- 
^^Aw^^^ .  po^ecl  to  be  justified,  and  which  must  depend  on  the  averments  in  the  declarationf 
▼ant,  under    which  in  the  cases  on  which  the  foUoxoing  plea  was  framed^  were  the  entry  on 
ttoerightof  the  land,  and  putting  on  cattle,  and  filling  updi  tches,  breaking  down  fences,  ^c.) 
^patSLrtip).  ^^  ^^^^  defendants,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  say 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action,  he- 
cause  they  say,  that  before,  &c. — [Here  state  the  seisin  in  fee,  and  prescriptive 
right  oj  common  in  the  defendant,  as  ante,  1059,  observing  the  notes,  or  if  the  de- 
fendant  be  a  tenant,  after  stating  the  seisin  in  fee  aftd  the  i'ight  of  common  in  the 
freeholder,  set  forth  the  demise,  as  ante,  549  or  1058,  and  then  proceed  as  foU 
lows :] — Wherefore  the  said  C.  D.  in  his  own  right,  and  the  said  E.  F.  as  hie 
servant,  and  by  his  command,  at  the  said  times  when,  d&c.  entered  into  the 
[*1110]  *s&i<^  close,  in  which,  &c.  in  order  to  turn  and  put(9),  and  did  then  and  there 

(p)  See  the  forms  referred  to,  9  Wentw.  Index,  there  be  any  reason  to  apprehend  that  the  j>r»> 

zhv.  to  1. — 2,  Rich.  C.  P.  5S. — See  also  the  forms,  eeriptwt  right  of  common  may  have  been  eztin- 

Rast.  Ent.  6I8.->1  Saund.  S22. — 7  B.  &  C.  S46 ;  guisned  by  \xiii\j  of  seisin  it  is  proper  to  add  a  plea 

and  the  notes  to  1  Saund.SS9to  S46,  S47  to  3&3.  claiming  the    right  of  common  by  non-exiiting 

— 2  Saund.  1  to  6,  and  324  to  329.— Com.  Dig.  grant,  as  in  the  pica  of  a  right  of  way  by  gran^ 

Pleader,  3  K.  24 ;   Coniroon  *,  and  Woolrych  on  post,  1 122.     See  a  replication  that  the  lOCU$  in 

Commons,  as  to  the  mode  of  pleading  rights  of  quo  had  been  inclosed  from  the  common  thirty 

common  in  general,  sec  also  the  form  and  notes,  years,  2  B.  &  C. 918.    4  D.  &  R.  572,  S.  C.-— X 

ante,  1059,  799,  &c.    If  the  right  of  common  be  Taunt.  159.    But  umhU  that  the  general  replica- 

auahfied  cither  fur  a  limited  number  or  a  particular  tion  ihat  the  Iocub  in  qtto  was  not  parcel  of  the 
escription  of  cattle,  or  at  particular  times  of  the  waste,  will,  in  ordinary  cases,  suffice  ;  -■-  o. 
year,  or  if  the  defpudniit  have  any  land  in  the  lo-  Smith  and  others,  Trinity  Term,  1825,  (Bond,  at* 
CU9  in  quo^  the  plea  must  be  framed  accordingly,  tomey)  \  and  in  7  B.  &  C.  346,  it  was  held,  there 
seo  the  notes,  ante,  1059.  As  to  the  necessity  of  was  no  occasion  to  reply  specially  a  custom  to  in- 
showing  a  seisin  in  fee,  and  pleading  the  right  in  a  close. 
?tf<  estate,  see  3  You.  &  Jerv.  98. — Co.  Ot  118  (a)  This  allegatioo  teems  proper,  1  Rol.  Abr. 
.    4T.B.7ie.-Cro.  Car.  599.— Ante,  1559.    If  406.  1.  8.— Com.  Dig.  Common,  H. 
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tarn  and  put  into  and  upon  the  same  the  said  cattle,  horses,  &c.  (futme  them^  aa    "^  R'^^ 

ihty  are  named  in  the  declaration)  in  the  said  [first  count  of  the  said]  declara-      

tjon  mentioned,  being  the  said  C.  D.'s  own  commonable  cattle  levant  and  cott-  ^coMMo^r 
chant  in  and  upon  the  said  last-raentioned  land,  with  the  appurtenances,  to 
ues  t  the  said  common  of  pasture  of  the  said  C.  D.  there,  and  in  so  doing  they 
the  said  C.  D.  and  £.  F.  at  the  said  times  when,  &c.  with  their  feet  in  walking, 
necessarily  and  unavoidably  trod  down(r),  trampled  upon,  spoiled,  consumed, 
.  and  destroyed  a  little  of  the  grass  and  hay,  herbs,  roots,  shrubs,  and  bushes 
there  growing  and  being,  and  with  the  said  cattle,  horses,  d&c.  in  the  said  [first] 
count  mentioned,  necessarily  and  unavoidably  trod  down,  trampled  upon,  spoil- 
ed, eat  up,  depastured,  consumed,  and  destroyed  a  little  other  of  the  grass  and 
hay,  herbs,  roots,  shrubs,  and  bushes  there  also  growing  and  being ;  and  be-  Because  the 
cause  the  said  close,  in  which,  &c.  before  and  at  the  said  time  when,  &c.  had  wroi^Cliy*' 
been  and  was  wrongfully  inclosed  with  and  by  means  of  the  said  ditches  and  enclosed  by 

...  •'  the  ditches, 

fences  and  gates(r)  in  the  said  [first  count  of  the  said]  declaration  mentioned,  &c.  defend- 
before  then  wrongfully  dug  and  made,  and  put  and  placed  in  and  upon  the  said  ^\S^^|[^e 
close,  in  which,  &c.  so  that  without  filling  up  and  levelling  the  said  ditches  and  (*)- 
fences,  and  removing  the  said  gates,  the  said  C.  D.  could  not  use  or  enjoy  his 
said  common  of  pasture  in,  upon,  and  throughout  the  said  close,  in  which,  Slc. 
in  so  ample  and  beneficial  a  manner  as  he  otherwise  might  and  would  and  ought 
to  have  done,  he  the  said  C.  D.  in  his  own  right,  and  the  said  £.  F.  as  the  ser- 
vant of  the  said  C.  D.  and  by  his  command,  at  the  said  several  times  when,  &c. 
with  the  said  pickaxes(r),  hatchets,  saws,  and  mattocks,  and  other  instruments 
in  the  said  [first]  count  mentioned,  filled  up  and  levelled  the  said  ditches,  and 
dog  up,  threw  down,  and  prostrated  the  said  fences  and  gates  in  the  said  [first] 
count  mentioned,  and  took  and  carried  the  said  gates  to  a  small  and  convenient 
distance,  where  they  leA  the  same  for  the  use  of  the  said  plaintiff,  doing  no  un- 
necessary damage  to  the  said  plaintiff  on  the  occasions  aforesaid,  and  as  Ihey 
lawfully  might,  for  the  cause  aforesaid,  which  are  the  said  several  supposed  tres- 
passes in  the  introductory  part  of  this  plea  mentioned,  whereof  the  said  plain- 
tifi'bath  above  complained  against  the  said  €•  D.  and  E.  F.     And  this,  6lc. — 
[Condude  with  a  verification^  as  ante,  907,  sixth  form.'] 

[First  plea^  general  issue^  as  ante^  1061 ;  second  plea^  enwneraie  the  trespass^   osrccT  or 
es  intended  to  be  justified,  as  directed  *in  the  form,  ante,  1109,  and  then  by  Common 
Uavcj  ^c.  actio  nan,  f^c.  as  ante,  906.] — Because  he  says,  that  the  said  close  ^^tneinage 
called  — —  in  which,  &c.  at  the  said  times  when,&.c.  lay,  and  from  time  imme-  i^)-  ^  «^  -i 
mortal  hath  lain,  and  etiil  doth  lie,  contiguous  and  next  adjoining  to  a  certain  ^  ^ 

other  close,  or  piece  or  parcel  of  land  called containing  divers,  to  wit, 

acres  of  land,  situate  and  being  in  a  certain  part  of  the  said  parish  of 

which  lies  in  the  county  of and  hath  never  been  separated  or  divided  from 

the  said  last-mentioned  close  called in  the  said  county  of by  any  in- 

(r)  Let  this  agree  with  the  statementB  in  the  (<)  See  the  notes  to  the  precedent,  ante,  1109> 

declaration  in  this  respect.  and  Com.  Dig.  Common,  E.    Common  pur  eatu* 

{$)  A  commoner  may  justify  abating   a  fenpe  tU  vieinage  being  merely  an  excuse  for  a  trespass 

wrongftiUy  erected  upon  a  common,  but  not  trees  with  cattle,  the  defendant  caimot  justify  pulling 

pUated  thereon,  6  T.  R.  487.-3  Mod.  65.->-Con.  down  fonces, kc.  Com.  Dig.  Common,  E. 
Dig.  Common, H.— 7  B.  kC.  346. 
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TO  HKAL    closure,  hedge,  or  fence  whatsoever,  sufficient  to  prevent  cattle  from  time  to  time 

feeding  and  depasturing  in  the  said  close  called in  the  said  county  of 

rxMcxs?  from  erring  or  escaping  therefrom  into  the  said  close  called  — — »  in  which,  &c. 
And  that  the  said  cattle,  from  time  to  time,  during  all  that  time,  duly  put  in  the 
said  close  called  —  to  feed  on  the  grass  there  then  growing,  (or^  ^^  to 
use  the  said  common  of  pasture  in  and  upon,  and  throughout,  &c.")  from 
time  immemorial  have  gone,  escaped,  and  rambled,  and  have  been  used  and 
accustomed  to  go,  escape,  and  ramble  therefrom  into  the  said  close  called  — 
in  which,  dtc.  and  to  intermix  there,  and  feed  with  cattle  from  time  to  time, 
feeding  on  the  grass  growing  in  the  said  last-mentioned  close  ;  and  in  like  man- 
ner the  cattle  from  time  to  time,  during  all  that  time,  duly  put  into  the  said  close 

called in  which,  &c.  to  feed  on  the  grass  there  then  growing,  {ar^  *^  to  use 

the  said  common  of  pasture  in  and  upon,  and  throughout,  d£rC."}  from  time 
immemorial  have  gone,  escaped  and  rambled,  and  have  been  used  and  accus- 
tomed to  go,  escape,  and  ramble  therefrom  into  the  said  close  called  — —  in 
the  said  county  of  ■  and  to  intermix  there,  and  feed  with  cattle  from  time  to 
time  feeding  on  the  grass  growing  in  the  said  last-mentioned  close.  And  the 
said  defendant  further  saith,  that  the  said  close  called  — -  in  the  said  coun- 
ty of before  and  at  the  said  time  when,  dtc.  was  the  close,  soil,  and  free- 
hold of  one  £.  F.  and  that  the  said  cattle  of  the  said  defendant,  in  the  said  de- 
claration mentioned,  just  before  the  said  time  when,  &c.  to  wit,  on  the  same 

day  and  year  aforesaid,  were  in  and  had  been  put  into  the  said  close  called 

in  the  said  county  of to  feed  on  the  grass  there  then  growing,  by  the  leave 

and  license  of  the  said  £•  F.  to  the  said  defendant,  in  that  behalf  first  given 
and  granted,  to  wit,  at  the  parish  aforesaid,  in  the  county  aforesaid ;  and  the 
[*1115]  said  defendant  further  say<s,  that  the  said  cattle,  so  being  put  and  *being  in 
the  said  close  called in  the  said  county  of  — —  as  aforesaid,  for  the  pur- 
pose aforesaid,  and  the  said  close  called in  which,  d&c.  so  being  and  lying 

contiguous  thereto,  and  not  separated  or  divided  therefrom  by  any  inclosure, 
hedge,  or  fence  whatsoever,  the  said  cattle  of  him  the  said  defendant  afterwards  t 
and  just  before  the  said  time  when,  d&c.  to  wit,  on  the  same  day  and  year  afore- 
said, of  their  own  accord,  and  without  the  knowledge  or  consent  of  the  said 
defendant,  went,  escaped,  and  rambled  from  and  out  of  the  said  close  called 

in  the  said  county  of into  the  said  close  called  —  in  which,  &c. 

and  intermixed  and  fed  with  the  cattle  there  then  feeding  on  the  grass  there 

then  growing,  and  remained  and  continued  in  the  said  close  called  in 

which,  d&c.  on  the  occasion  aforesaid,  without  the  knowledge  of  the  said  de- 
fendant, and  there  eat,  &c. — [Here  juilify  the  Ireepasees  with  the  cattle^  as  in 
ike  formf  ante^  1110,  and  conclude  as  therein  direcied.'] 

MtmnT  ^       l^rst  plea^  general  ttnie,  as  ante^  1061  ;  second  plea^  as  follows :]— And  for 

l(c.(ti)/       a  further  plea  in  this  behalf  as  to,  &c.  [state  the  entry  on  foot  and  with  car^ 

riagest  throwing  down  of  posts  and  fences^  ^c.  and  other  trespasses  which  may 

be  justified^  and  then  say^  by  leave^  ^c.  actio  non^  ^c,   as  ante^  907,  and  then 

(m)  Sm  the  noiM  to  the  fsrin,  anu,  807,  end    B.  4i  C.  671,  and  ante,  807,  and  of  a  right  to  dig 
Thomp.  £nt.  377.    8eo  Ui«  forms  of  pkeM  of  com-    atones,  or  Mad,  •  T.  R.  748«    Plead.  A.  499. 
mon  of  T»rbary,  7  East,  121.— 1  Taunt  495.-9 
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as  fottovs  ;1 — Because  he  says*  that  the  said  close,  in  which,  6&c.  before  and  ''^  *^^^ 
at  the  said  several  times  when,  dtc.  had  divers  large  quantities  of  bushes  and  — 
underwood  growing  thereon ;  and  the  said  defendant  further  saith,  that  he  the  '^^MMonr 
said  defendant  before  and  at  the  said  several  times  when,  6lc.  was  seised  in  his 
demesne  as  of  fee,  of  and  in  a  certain  messuage,  with  the  appurtenances,  situate 
and  being  in  the  parish  aforesaid,  and  that  he  the  said  defendant  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  several  times  when,  dto.  had,  of  and 
in  the  said  last-mentioned  messuage,  with  the  appurtenances,  for  the  time  be- 
ing, from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and 
taken,  and  been  used  and  accustomed  to  have  and  take,  and  of  right  ought  to 
have  had  and  taken,  and  the  said  defendant  still  of  right  ought  to  have  and 
take,  reasonable  estovers  of  the  bushes  and  under- wood  ^standing  and  growing  [  *11161 
in  and  upon  the  said  close,  in  which,  d&c.  and  to  carry  the  same  from  thence 
to  the  said  messuage,  with  the  appurtenances,  to  be  burnt,  spent,  and  consumed 
for  fuel  therein  every  year,  and  at  all  seasonable  times  of  the  year,  at  his  and 
their  free  will  and  pleasure,  as  belonging  and  appertaining  to  such  last-men- 
tioned messuage,  with  the  appurtenances.  Wherefore  he  the  said  defendant  at 
the  said  several  times  when,  &c.  having  occasion  for  such  reasonable  estovers 
as  aforesaid,  to  be  burnt  and  consumed  for  fuel  in  the  said  last-mentioned  mes- 
suage, at  the  said  several  times  when,  6&c.  being  seasonable  tiroes  of  the  year 
io  that  behalf,  entered  the  said  close,  in  which,  d&c.  with  the  said  cattle  and  car- 
riages in  the  said  declaration  mentioned,  in  order  to  take  and  carry  such  rea- 
sonable estovers  as  aforesaid,  from  thence  to  the  said  last-mentioned  messuage 
to  be  burnt,  used,  and  consumed  for  fuel  therein  ;  and  the  said  defendant  on 
those  occasions  with  his  feet  in  walking,  and  by  and  with  the  said  cattle  and 
carriages,  a  little  trod  down,  trampled  upon,  consumed,  and  spoiled  the  grass 
and  herbage  then  growing  and  being  in  the  said  close,  and  subverted,  damaged, 
and  spoiled  the  soil  of  the  said  close,  and  because  the  said  stakes,  banks, 
mounds,  gate-posts,  and  other  posts  in  the  said  declaration  mentioned,  before 
the  said  several  times  when,  &c.  had  heea  wrongfully  erected,  and  were  then 
standing  and  being  in  and  upon  the  said  close,  in  which,  di&c.  and  partly  inclos- 
ing the  same,  so  that  without  some  digging  up,  pulling  up,  tearing  up,  breaking 
down,  throwing  down,  prostrating,  and  destroying  the  said  banks,  mounds,  and 
fencest  gate-posts,  and  other  posts  respectively,  the  said  defendant  could  not 
then  have,  take,  and  carry  from  the  said  close  such  reasonable  estovers  as  afore- 
said, to  be  burnt,  used,  and  consumed  for  fuel  in  the  said  last-mentioned  mes- 
snage,  as  he  otherwise  might  and  ought  to  have  done  ;  he  the  said  defendant 
at  the  said  several  times  when,  Bcc.  in  order  to  remove  such  obstructions  as  last 
aforesaid,  dug  up,  tore  up,  broke  down,  threw  down,  prostrated,  and  destroyed, 
the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and  other  posts  in  the  said 
declaration  mentioned,  and  took  and  carried  the  said  gate-posts,  and  other  posts 
to  a  small  and  convenient  distance,  where  he  left  the  same  for  the  use  of  the 
said  plaintiff;  doing  no  unnecessary  damage  to  the  said  plaintiff  on  those  oc- 
casions, which  are  the  same  supposed  trespasfses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  complained  against 
the  said  defendant*  And  this,  dcrc— [ConcliMb  wUk  a  vmfieaiioih  Mon^,  907, 
sixihform.'] 


1116  PLEAS    IN 'bar. 


rKOPBBTT. 

PUBLIC 
WAYi. 


TO  REAL         \^Fir»tple4$^  general  issue^  as  ante^  1061 ;  second  pUa^  asfoUatos  :] — And  for 
a  further  plea  in  this  behalf,  [as  to  the  entering  the  said  close  of  the  said  plain- 
tiff, in  the  said  ^first  count  of  the  said  declaration  mentioned,  and  in  which,  dtc. 
Public  way    q„^  ^^^j^  f^^^  in  talking,  and  with  the  said  cattle  and  carriages  in  the  said  de- 

tor  car* 

riages,  &c.     claration  mentioned,  treading  down,  trampling  upon,  crushing,  consuming,  and 
1*11171  BP^il^>"g  ^®  grass  and  herbage  then  growing  and  being  in  the  said  close, 
Eoumera-     and  subverting,  damaging,  and  spoiling  the  soil  of  the  said  close,  and  digging 
traspaMin-   up,  pulling  up,  tearing  up,  prostrating,  and  destroying  the  said  stakes  and 
'^Ufied,^  ^  posts  in  the  said  first  count  mentioned,  and  with  the  said  cattle  in  the  said  de- 
claration mentioned,  eating  up  and  depasturing  the  said  other  grass  of  the  said 
plaintiff,  there  also  growing  and  being,  and  also  as  to  Ihe  breaking  down,  throw- 
ing down,  prostrating,  and  destroying  the  said  banks,  mounds,  and  fences,  in 
that  count  mentioned,  and  also  as  to  digging  up,  pulling  up,  prostrating,  da- 
maging, and  destroying  the  said  gate-posts  and  other  posts  in  the  said  last 
count  in  the  said  declaration  mentioned,  and  taking  and  carrying  away  the 
same,  above  supposed  to  have  been  done  by  the  said  defendant  (a?),]  he  the 
said  defendant,  by  leave  of  the  court  here,  for  this  purpose  first  had  and  ob- 
tained, according  to  the  form  of  the  Statute  in  that  case  made  and  provided, 
saith,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action 
^yS)'  *^    thereof  against  him,  because  he  says,  that  *  before  and  at  the  said  several  times 
when,  &c.  there  was,  and  of  right  ought  to  have  been,  a  certaii)  common  and 
public  highway,  into,  through,  over,  and  along  the  said  close,  in  which,  &e.  for 
all  the  liege  subjects  of  our  lord  the  king,  to  go,  return^  pass,  and  repass  on 
r*1118]  foot,  and  with  cattle  and  carriages,  *at  all  times  of  the  7ear(2;),  at  their  free 
dofooldlur    ^^^  ^"^  pleasure.     Wherefore  the  said  defendant  being  a  liege  subject  of  our 
entered,  and  said  lord  the  king,  and  having  occasion  to  use  the  same  way,  at  the  said  seve- 
stcalth  and    ral  times  when,  &c.  went,  passed,  and  repassed  on  foot,  and  with  the  said  cat- 
thrgrasala    tie  and  carriages(a),  into,  through,  over,  and  elong  the  said  close,  in  which, &c« 
the  way.       jq^  \^y^  and  along  the  said  highway  there,  using  the  same  as  he  lawfully  might 
for  the  cause  aforesaid  "j*.     And  in  so  doing  the  said  defendant  with  his  feet  in 
walking,  and  with  the  said  cattle  and  carriages  unavoidably  a  little  trod  down(e), 
trampled  upon,  consumed,  and  spoiled  the  grass  and  herbage  then  growing  and 
being  in  the  said  close,  in  which,  &c.  and  subverted,  damaged,  and  spoiled  the 
soil  of  the  same  close,  and  the  said  cattle,  at  the  said  several  times  when,  d&c* 
in  passing  and  repassing  along  the  said  way,  by  stealth  and  morsels,  and  against 
the  will  of  the  said  defendant,  eat  up  and  depastured  a  little  other  of  the  grass 
Becauaethe  there  then  growing  in  the  said  way.     And  because  the  said  stakes(a),  banks, 
o£aructed'    mounds,  fences,  gate-posts,  and  other  posts  in  the  said  declaration  mentioned, 
r^^rT^^'^^  before  the  said  several  times  when,  d&c.  had  been  wrongfully  erected,  and  were 


fimdaut 


1t0)  See  forms,  9  Wentw.  Index,  }yi.  1  Hen.  Bla.  the  declarction,  and  in  mott  caaes  may  be  whoDy 
. — ^Lil.  Ent.  4t6.  In  pleading  a  public  way,  it  unnecessary, 
ii  not  necessary  to  state  the  termini^  or  (o  show  {y)  If  the  right  of  way  be  qualified,  it  roust  be 
that  it  was  immemorially  a  way,  the  term  "public  described  accordingly,  4  Campb.  190;  as  if  the 
highway"  being  sufficient,  1  Hen.  Bla.  861,  S56w —  way  be  merely  a  foot->way,  or  only  a  horse-way ; 
S  Saund.  158  d. — Ante,  308,  note.-^  East,  6. — 3  or  if  ii  be  to  be  used  only  at  particular  times,  see  S 
T.  R.  266.-8  Id.  608.— 8  Burn,  J.  26th  ed.  68.  Bum,  Just.  26lh  ed.  67,  68,  and  cases  there  col- 
See  a  form  of  right  of  way  by  inhabitants  of  a  town,  lected. 
Lutw.  1607.  (x\  See  note  x,  ante. 

(s)  The  enumeration  of  the  treapassea  intended  (a)  This  must  depend  on  the  statements  in  the 

to  be  justified,  must  depend  on  the  statements  in  declaration. 
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Hien  standing  in  and  acroea  the  said  highway,  and  obstructing  the  same,  ao  that  p^op'^arr. 

without  digging  up,  pulling  up,  tearing  up,  breaking  down,  throwiug  down,  proa*       

trating  and  destroying  the  said  stakes,  banks,  mounds,  fences,  gate-posts,  and      ways. 
other  posts  respectively,  the  said  defendant  could  not  then  pass  and  repass  prMtitLted 
with  the  said  cattle  and  carriages,  into,  through,  over,  and  along  the  said  close,  can-ied  ma- 
in which,  &c.  in  the  said  highway  there,  qs  he  ought  to  have  done,  the  said  de-  ^^^I^q^q^ 
fendant  at  the  said  several  times  when,  6lc,  in  order  to  remove  the  said  ob-  diauocc. 
structions,  dug  up(a),  pulled  up,  tore  up,  broke  down,  prostrated  and  destroyed, 
the  said  stakes,  mounds,  fences,  gate-posts,  and  other  posts  in  the  said  decla- 
ration mentioned,  and  took  and  carried  the  said  gate-posts  and  other  posts  to  a 
small  and  convenient  distance,  and  there  lefl  the  same  for  the  use(6)  of  the  said 
plaintiflr,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  those  occasions, 
which  are  the  same  supposed  trespasses  in  the  introductory  part  of  this  plea 
mentioned,  and  whereof  the  said  plaintiff  hath  above  complained  against  him 
the  said  defendant.     And  this,   dLc. — [Conclude  toith  a  verificaiian^  a$  afi<«, 
907,  nxth  ybrm.] 

And  for  a  further  plea  in  this  behalf,  as  to  the  breaking  and  entering  the  said  Ple^  jaiti- 

close,  &c.  [if  neceisary^  enumerait  the  trespastes  stated  in  the  dedaraiion  and  Ztni's  an- 

intended  to  be  justified]  the  said  defendant  by  leave,  dtc.  says,  [action  non^  as  ^^J^^^ 

ante^  906,]  because  he  says,  that  before  and  at  the  said  time  when,  &c.  and  on  ^^  break> 

the  several  other  days  and  times  in  the  said  declaration  mentioned,  there  was,  &c.  becauaa 

and  of  right  ought  to  have  been,  a  certain  common  and  public  highway,  run-  J^jofning^ 

ning  by  and  lying  close  to,  and  adjoining  the  said  close  of  the  said  plaintiff,  in  ^^^^'^# 

which,  &c.  in  the  said  first  count  mentioned,  for  all  (he  liege  subjects  of  our  repair,  and 

lord  the  king,  to  go,  return,  pass,  and  repass  on  foot  and  with  horses,  mares,  impasaabie, 

and  g^dings,  and  other  cattle,  and  with  waggons,  carts,  and  other  carriages,  ^irendut 

at  all  times  of  the  year,  at  their  free  will  and  pleasure.     And  the  said  defendant  through  na- 

.  .  .  cctaitTj  on- 

further  saith,  that  he  the  said  defendant  being  a  liege  subject  of  our  said  lord  the  tared,  lie. 

king,  was  desirous  and  had  occasion  and  was  about  to  go  and  pass,  and  did  ^^'' 
endeavor  to  go  and  pass  in,  through,  over,  and  along  the  said  common  and  pub- 
lic highway,  with  the  said  waggons  and  carts  drawn  by  the  said  horses,  mares* 
and  geldings,  in  the  said  first  count  of  the  said  declaration  mentioned,  but  a 
great  part,  to  wit,  [ten  yards]  in  length,  and  [ten  yards]  in  breadth,  of  the  said 
common  or  public  highway,  was  then  and  there  so  miry,  deep,  foundrous,  ruin- 
ous, and  in  such  bad  state  and  condition,  as  to  be  wholly  impassable  by  the 
said  defendant  with  his  said  waggons  and  carts,  and  horses,  mares,  and  geld- 
ings, as  by  other  liege  subjects  of  our  said  lord  the  king ;  and  because  the  said 
close  of  the  said  plaintiff  in  which,  &c.  in  the  said  first  count  mentioned,  so 
lying  contiguous  and  next  adjoining  the  said  common  and  public  highway  as 
aforesaid,  was  the  most  commodious  and  necessary  way  for  him  the  said  defen- 
dant to  break  out  of  the  said  highway  so  miry,  deep,  foundrous,  ruinous,  and  in 
such'bad  state  and  condition  as  aforesaid,  to  go  and  proceed  towards  B.  in  that 
county  aforesaid,  with  the  said  waggons  and  carts,  and  with  the  said  horses,  mares, 

{a)  Thk  must  depend  on  ihe  statementa  in  the  form  of  replication,  nost,  IS07. 
declaration.  (c)  As  to  (his  pleai  aae  t  Show.  SO.— f  Lev. 

<6)  This  is  traTcrsable,  see  4  T.  R.  364.— 1  f94k  S.  C— 1  lA,  Raym.  749.— S  Burn,  J.  Hlh 

Stark.  C.  N.  P.  I7d.— Ante,  1094,  and  see  the  e4tl.  7. 
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TO  BVAL   and  freldinffs,  he  the  said  defeDdantf  at  the  said  time  when,  &c.  with  the 

*  carts  and  waggons,  and  the  said  horses,  mares,  and  geldings,  did  necessarily 

"w  atV!  ^^^  unavoidably,  and  in  order  to  proceed  forward  and  towards  B.  aforesaid,  a 
little  break  out  of  the  said,  d^c.  part  of  the  said  highway  so  miry,  d&c.  as  afore- 
said, and  enter,  and  go,  and  pass  over  that  part  of  the  said  close  of  the  said 
plaintiff  in  which,  &c.  in  the  said  first  count  mentioned,  which  lay  close  to  and 
immediately  adjoining  the  said  common  or  public  highway,  so  being  in  such 
state  and  condition  as  aforesaid,  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid,  and  in  so  doing  he  the  said  defendant  with  feet  in  walking,  did  a  littla 
break  down,  trample  in,  and  consume  and  spoil  a  little  of  the  grass  and  com 
then  and  there  growing  and  being,  and  with  the  feet  of  the  said  horses,  mares* 
and  geldings,  and  also  with  the  wheels  of  the  said  carts  and  waggons  did  nec- 
essarily and  unavoidably  a  little  crush,  damage,  and  spoil  a  little  other  the  grass 
and  corn  of  the  said  plaintiff  then  and  there  also  growing  and  being,  and  with 
the  feet  of  the  said  horses,  mares,  and  geldings,  and  with  the  wheels  of  the  said 
carts  and  waggons,  a  little  trampled,  damaged,  and  spoiled  the  earth  and  soil 
of  the  said  plaintiff  in  the  said  part  of  the  said  close  so  lying  close  to  and  im- 
mediately adjoining  the  said  common  or  public  highway  as  aforesaid,  and  did 
then  and  there  necessarily  and  unavoidably  a  little  cut  down  and  destroy,  pros- 
trate and  level,  a  little  of  the  trees  and  underwoods,  hedges,  gates,  and  fences, 
in  the  said  last  part  of  the  said  close  there  growing,  erected,  and  being,  doing 
on  those  occasions  no  unnecessary  damage  to  the  said  plaintiff,  which  were  the 
same  supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof,  d&c.  the  said  plaintiff  hath  above  complained  against  him*  And  this, 
d&c. — [Conclude  mlk  a  veriJicaUanf  as  ante^  907,  sixth  form;  add  an&therpleOf 
asante^  1116.] 

pmzTATB  [First  plea,  general  issue,  as  ante,  1061 ;  second  plea,  same  as  the  form,  an- 
Private  way '^f  1117,  to  the  asterisk,  mutatis  mutandis,  *and  then  proceed  as  yb/lbtM:]— • 
^^b^V^  And  the  said  defendant  further  saith,  that  he  the  said  defendant  long  before, 
fi^holder  and  at  the  said  several  times  when,  6ic,  was,  and  still  is,  seised  in  his  demesne 
r«1119ias  of  fee(e},  of  and  in  a  certain  close  dalled ,  contiguous  and  next  adjoin- 
ing to  the  said  close,  in  which,  &c.  and  that  he  the  said  defendant  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  several  times  when,  &c.  had  of  and 

in  the  said  close  called ,  from  time  whereof  the  memory  of  man  is  not  to 

the  contrary,  have  had  and  used,  and  have  been  ticcustomed  to  have  and  use, 
and  of  right  ought  to  have  had  and  used,  and  the  said  defendant  at  the  said 
times  when,  &c.  of  right  ought  to  have  had  and  used,  and  still  of  right  ought 
to  have  and  use,  a  certain  way(/)  for  himself  and  themselves,  and  his  and  their 

(tf|  See  forniB  and  law,  Lutw.  14S6,  7. 16f7.—  1  East,  S77;  biit  wembte,  that  where  the  way  leada 

16  East,  S49. — ^2  Rich.  C.P.  48,  62. — ^LU.  Ent.  over  other  grounds  of  the  defendant,  the  facts  niMt 

72 ;  and  ante,  807  to  814 ;  and  by  a  rector,  see  be  stated ;  ante,  vol.  ii.  p.  808. 

Willes,  283.    As  to  the  mode  of  pleading  a  prirate  (e)  As  to  the  necessity  of  pleading  in  a  que  e»> 

right  of  way  in  senera),  see  Com.  Dig.  Chimin,  D.  tate,  and  showing  a  seisin  in  fee,  see  S  You.  &  Jerr. 

2,  &c.— Yin.  Ab.  Chimin.  Private,  H.  Bae.  Ab.  93^  and  cases  there  cited ;  and  ante,  1069, 1060. 

Highways,  C.    The  termini  and  course  of  a  pri-  (/)  Add  another  plea,  varying  the  statement  of 

vate  way,  most  be  sUted  in  pleadmg,  Id.  ibid.— 1  the  right  of  way,  if  there  be  any  doubt  as  to  the 

Hen.  Bl.  861,  366.— 1  East,  377.    Qntfrr,  if  the  precise  nature  of  it. 
way  can  be  described  as  leading  « tcwdrde^  ^." 
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aervaDtB*  fi&rmersv  and  tenants,  occupiersffip)  of  the  said  close  called  ^— •  to  *<^  ^^^^ 

pass  and  repass  on  footi  and  with  horses^  maresv  geldings*  and  other  cattIe»frora      

a  certain  coramon  king's  highway,  in  the  parish  of aforesaid,  unto,  into,   '  wlrsT 

through,  over,  and  along  the  said  close  of  the  said  plaintiff  called  ,  in 
which,  6lc.  unto  and  into  the  said  close  of  the  said  defendant,  and  so  from  thence 
hack  again  unto,  into,  through,  and  over  and  along  the  said  close  of  the  said  plain- 
tiff called ',  in  which,  &c*  unto  and  into  the  said  common  king's  highway, 

at  all  times  of  the  year(&)  at  his  and  their  free  will  and  pleasure,  as  to  the  said 
close  of  the  said  defendant,  with  the  appurtenances  belonging  and  appertain* 
>o£(0*  -^"^  '^®  B^*^  defendant  being  so  seised  of  his  *said  close,  and  also  be-  [*1120] 
ing  in  the  possession  thereoil[ik),  and  having  occasion  to  use  the  said  way,  did 
with  his  servants  and  horses,  and  mares  and  geldings,  and  cattle,  at  the  said  sev- 
eral times  when,  &c.  pass  and  repass,  in,  by,  through,  and  along  the  said  wayt 
from  the  said  common  king's  highway,  into,  through,  over,  and  along  the  said 
close  of  the  said  plaintiff  called  ,  in  which,  Slc.  unto  and  into  the  said  close 

now  of  the  said  defendant,  and  so  from  thence  back  again,  in,  by,  through,  and 
along  the  said  way,  unto  and  into  the  said  common  king's  highway,  using  the 
said  way  there  for  the  purpose  and  on  the  occasion  aforesaid,  as  he  lawfully 
might  for  the  cause  aforesaid,  and  in  so  doing,  6lc, — [iSamfi  as  the  form^ 
antey  1118,  from  the  f  to  the  end,  juBiifying  Ihe  irespa»8e$t  according  to  the 
faclSf  observing  the  introductory  part  of  this  plea-"] 


[StaU  a  seisin  in  fee,  as  ante,  1119.]— And  that  he  the  said  G.  D.  an^d  all  ^1?^^ 
those  whose  estates  he  now  hath,  and  at  the  said  several  times  when,  &c.  had,  wBerede- 
of  and  in  the  said  messuage,  farm,  and  lands,  from  time  whereof  the  memory  closes  at 
of  man  is  not  to  the  contrary,  have  had  and  used,  and  have  been  accustomed  Jl^/nT* 
to  have  and  use,  and  of  right  ought  to  have  had  and  used,  and  the  said  C.  D. 
at  the  said  several  times  when,  &c.  of  right  ought  to  have  had  and  used,  and 
still  of  right  ought  to  have  and  use,  a  certain  way  for  himself  and  themselves, 
and  his  and  their  servants,  farmers,  and  tenants,  occupiers  of  the  said  messuage, 
farm,  and  landd,  to  pass  and  repass  on  foot,  from  a  certain  close  in  the  parish 
aforesaid,  near  to  a  certain  common  king's  highway,  in  the  same  parish,  intOf 
through,  over,  and  along  the  said  closes,  in  which,  &c*  towards  the  said  mes- 
suage, farm,  and  lands,  now  of  the  said  C.  D.  and  so  back  again  unto,  into, 
through,  over,  and  along  the  said  closes  in  which,  &c.  unto  and  into  the  said 
close  [in  this  plea  first  mentioned],  towards  the  said  common  king's  highway, 
at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said 
messuage,  farm,  and  lands,  of  the  said  C.  D.  with  the  appurtenances  belonging 
and  appertaining ;  and  the  said  C.  D.  being  so  seised  of  the  said  messuage, 
farm,  and  lands,  and  also  being  in  the  possession  thereof,  the  said  C.  D.  in  his 

ig)  A  landlord  comes  within  the  meaning  of  ihis  Ent.  452.— 1  East,  377.— 1  Hen.  Bla.  S51. 
woi3,  though  he  only  occupies  by  his  tenant,  2  D.        (A;)  This,  thounh  not  unusual,  is  said  to  be  im- 

&  R.  31.^1  B.  &  C.  8,  S.  C.and  see  16  East,  343.  propsr,  when  a  seisin  in  fee  is  alleged,  as  in  this 

(A)  If  the  right  of  way  be  qualified  as  to  the  time  form,  possession  being  an  intendment  of  law  when 

of  enjoyment  or  otherwise,  it  should  be  described  a  seism  is  laid,  16  East,  343. — 4  M.  &  S.  392. 
accordingly,  see  4  Campb.  190.  (/)  See  1  East,  377.    This  form  is  merely  sug- 

(t)  The  several  forms  in  Lutw.  1426, 1427,  and  gested  as  perhaps  expedient  to  be  resorted  to  where 

119.— IiU.  Ent.  426.— I  B.  &  P.  371,  contain  this  the  defendant  was  seised  of  closes  at  each  end  of 

allegatioo,  but  see  Yelv.  160.— Ant^  809,  n.—  the  way,  and  of  course  cannot  prescribe  for  a  way 

Liitw.  1627.    Rast.  Eat.  617  a,  b ;  618  a,  b.— Lil.  over  such  closes.— Ante,  1118  a,  note  d. 
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TO  MAX.    own  right,  and  the  said  £.  F.  ^aa  his  servant,  and  by  his  commaod,  at  the 
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said  several  times  when,  &c.  did  pass  and  repass  on  foot,  in  and  by  and  along 
the  said  way  from  and  oat  of  the  said  close,  [in  this  plea  first  mentioned],  into, 
through,  over,  and  along  the  said  close  of  the  said  plaintiff,  in  which,  &c.  to- 
wards the  said  messuage,  farms,  and  lands,  now  of  the  said  C.  D.  and  so  from 
thence  back  again,  in,  by,  through,  and  along  the  said  footway  towards  the 
said  common  king's  highway,  using  the  said  way  there  for  the  purpose  and  on 
the  occasion  aforesaid,  as  they  lawfully  might  for  the  cause  aforesaid,  and  in  so 
doing,  &c. — [Same  ct$  the  fornix  antCf  1118,  from  ihe  "j*  to  the  end,  juitifying 
trespasses^  according  to  the  fact."] 

?'*noMx*^  [Ftr»<  plea^  general  Mwe,  as  ante^  1061  ;  second  plea^  prescriptive  right  oj 
isting  grant  v>ay^  OS  ante,  1118  ;  third  plea,  as  follows :] — And  for  a  further  plea  in  this  be- 
half, [as  to  the  said  several  supposed  trespasses  in  ihe  introductory  part  of  the 
said  second  plea  mentioned,  and  therein  justified,]  Ihe  said  defendant  by  like 
leave,  dtc.  says,  {actio  non,  as  ante,  907,  fourth  form,]  because  he  says,  that  he 
the  said  defendant^  long  before  and  at  the  said  several  times  when,  &c.  was, 
and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of 
fee,  of  and  in  a  certain  [close]  situate  and  being  in  the  parish  of afore- 
said ;  and  the  said  defendant  further  saith,  that  long  before  any  of  the  said 
several  times  when,  &c.  to  wit,  on,  &c.(n)  at,  &c.  {venue)  aforesaid,  by  a  cer- 
tain deed  made  between  I.  K,(o)  the  then  owner  of  the  said  [close],  in  which, 
&c.  and  who  was  then  seised  thereof  in  his  demesne  as  of  fee,  and  L.  M.  who 
was  then  seised  in  his  demesne  as  of  fee  of  the  said  [close]  now  of  the  said  de- 
[*1123  ]  fendanty  and  whose  estate  therein  he  the  said  ^defendant  now  hath,  but  which 
deed  hath  since  been  lost  and  destroyed  by  accident,  and  therefore  cannot  be 
brought  into  the  said  court  here,  and  the  date  whereof  is  for  that  reason  wholly 
unknown  to  the  said  defendant,  the  said  I.  E.  so  then  being  owner  of  the  said 
[close],  in  which,  &c.  did  grant  to  the  said  L.  M.  so  then  being  the  owner  of 
the  said  [close]  now  of  the  said  defendant,  and  to  the  heirs  and  assigns  of  the 
said  L.  M.  a  certain  way  from  [describe  the  way,  which  may  be  thus :]  a  certain 
public  king's  highway,  in  the  parish  aforesaid,  into,  through,  over,  and  along 
the  said  [close],  in  which,  &c.  unto  and  into  the  said  [close]  now  of  the  said 
defendant,  and  so  back  again  from  the  said  last-mentioned  [close],  into,  through 
over,  and  along  the  said  [close],  in  which,  &c.  unto  and  into  the  said  public 
king's  highway,  to  go,  return,  pass  and  repass  on  foot,  by  himself  and  them- 
selves, and  his  and  their  sevants,  and  with  horses,  mares,  and  geldings,  carts 

(m)  See  a  form,  3  Binv.  115.    Where  there  and  the  uninterrupted  use  of  the  way  for  along 

has  been  an  victual  grant  oT  a  way  by  a  will,  lease,  time  is  evidence  from  which  die  iurv  may  presume 

conveyance,  or  other  deed,  the  plea  ntust  be  fram-  a  grant,  3T.  R.  167. — I  Saund.  323  a. — 3  East, 

ed  accordinsly,  see  1  B.  &  P.  371.— 3  East,  294.  294.— 1  East,  381  .—10  East,  55.    In  10  East,  55, 

—I  T.  R.  561.— See  form  of  plea  of  a  grant  by  a  it  was  decided  that  the  names  of  the  parties  to  the 

will,  1  B.  &  P.  371.    In  the  case  of  an  expreu  supposed  grant  must  be  stated.    See,  as  to  theev- 

^rrant,  insert  two  pleas  or  more,  one  claiming  the  idence  in  a  plea  of  right  of  way  by  non-existing 

right  of  way  by  expreat  srant,  in  exnr§ss  terms,  grant,  3  Bing.  115. 

and  another  by  a  grant"  of  all  ways  inerewiih  us-  (n)  Some  day  about  the  lime  when  it  can  be 

ed,  Ice."  averring  that  a  particular  way  was  used,  proved  the  user  of  the  way  first  took  place,  and 

Wlien  there  is  any  reason  to  apprehend  that  a  pre-  whilst  the  estates  were  in  possession  of  tome  por- 

Mriptive  rifht  of  way  may  have  been  extinguished  son  seised  in  fee,  or  his  tenant. 

by  unity  of  seisin,  it  must  then  be  claimed  as  a  (o)  The  names  of  the  parties  nnit  be  stated, 

way  by  non^eziaUng  grant  as  in  the  above  fbim,  10  East,  55. 
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and  earrkgeB,  in  and  along  the  said  last-mentioned  waj,  every  year,  and  at  all  '^^^'^*'^ 
times  of  the  year*  at  his  and  Iheir  free  will  and  pleasure(p).  By  virtue  of  which 
said  grant,  the  said  defendant(9)  before  and  at  the  said  several  times  when,&c. 
was  and  still  is  entitled  to  such  way  as  last  aforesaid ;  and  the  said  defendant 
being  so  seised  and  entitled  to  such  way  as  last  aforesaid,  he  the  said  defendant 
at  the  said  several  times  when,  &c.  having  occasion  to  use  the  said  way,  did, 
with  his  servants,  and  with  his  said  horses,  mares,  and  geldings,  carts  and  carria- 
ges, at  the  said  several  times  when,  &c.  go,  pass,  and  repass,  in,  by,  through,  and 
along  the  said  way  from  the  said  common  king's  highway,  into,  through,  over 
and  along  the  said  [close]  of  the  said  plaintiff  in  which,  &c.  unto  and  into  the 
said  [close]  now  of  Ihe  said  defendant,  and  so  from  thence  back  again,  in,  by, 
through,  and  along  the  said  way,  unto  and  into  the  said  common  king's  high- 
way, using  the  said  way  there,  for  the  purpose  and  on  the  occasion  aforesaid, 
as  he  lawfully  might  for  the  cause  aforesaid,  and  in  so  doing,  &c. — [Same  €ts 
in  theformf  ante^  II  18\  from  the  f  to  the  end^  justifying  the  trespasses^  accord' 
ing  to  thefaets^  observing  the  introductory  part  of  the  plea.] 

ICommencenunt  as  ante^  1122.] — Because  he  says,  that  at  the  said  several  ^oVe^fom 
times  when,  &c.  he  the  said  defendant  was  and  still  is  seised  in  his  demesne  as  (*")' 
of  fee,  of  and  in  a  certain  messuage,  and  divers,  to  wit,  70  acres  of  land, 
with  the  appurtenances,  situate  and  being  in  the  parish  of,  &c.  aforesaid. 
And  the  said  defendant  further  saith,  that  long  before  the  said  times  when,  &c. 
and  at  the  time  of  the  making  the  grant  hereinafter  mentioned,  one  J.  P.  was 
seised  in  his  demesne  as  of  fee,  of  and  in  the  said  closes  in  which,  &c.  and 
one  P.  H.  was  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  messuage 
and  land,  with  the  appurtenances ;  and  the  said  J.  P.  and  P.  H.  being  so 
respectively  seised,  heretofore,  and  long  before  the  said  several  times  when,  Slc. 
to  wit,  on,  Slc  at,  &c.  (venuey  aforesaid,  by  a  certain  deed  then  and  there  made 
between  him  the  said  J.  P.  of  the  one  part,  and  the  said  P.  H.  of  the  other 
part,  which  said  deed  hath  since  been  lost  and  destroyed  by  accident,  and 
therefore  cannot  be  brought  into  court  here,  and  the  date  whereof  for  that  rea- 
son is  wholly  unknown  to  the  said  defendant,  the  said  J.  P.  so  being  th»  own- 
er of  the  said  closes,  in  which,  6lc,  did  grant  to  the  said  P.  H.  so  then  being 
owner  of  the  said  messuage  and  land,  with  the  appurtenances,  and  to  his  heirs 
and  assigns,  a  certain  way  for  himself  and  themselves,  and  his  and  their  farm- 
ers and  tenants,  occupiers  of  the  said  messuage  and  land  with  the  appurte- 
DBOces,  for  the  time  being,  and  for  his  and  their  workmen,  into,  through,  over, 
and  across  the  said  closes  in  which,  Slc.  a  certain  way  towards  a  certain  com- 
mon and  public  king's  highway  in  the  parish  aforesaid,  in  the  county  aforesaid, 
and  so  back  again,  into,  through,  over,  and  across  the  said  closes  in  which, 
&c.  *in  the  said  way  there,  towards  the  said  messuage  and  lands,  with  the  ap-  [«1124  ] 
portenances,  to  go,  return,  pass,  and  repass,  on  foot  and  on  horseback,  and 
with  their  cattle,  carts,  and  other  carriages,  every  year,  and  at  all  times  of  the 
year,  for  the  convenient  and  necessary  use,  occupation,  and  enjoyment  of  the 
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TO  ftSAc.   gijci  messuage  aod  landai  with  the  appurteoancea ;  by  virtue  of  which  aaid  grant, 
^^—^^'  he  the  said  defendant,  having  the  estate  of  the  aaid  P.  H.  of  and  in  the  aaid 
'wJy^.*    messuage  and  land,  with  the  appurtenances,  and  being  seised  thereof  in  his  de- 
mesne of  fee,  and  so  being  in  the  occupation  thereof,  and  having  occasion  to 
use  the  said  Why  for  the  convenient  and  necessary  use,  occupation,  and  enjoy- 
ment thereof,  at  the  said  several  times  when,  &.c.  entered  into  the  said  close;?, 
in  the  said  declaration  mentioned,  and  with  horses,  marea,  geldings,  and  other 
cattle,  and  with  carts,  waggons,  and  other  carriages,  passed  and  repassed  ftom 
the  said  messuage  and  land,  with  the  appurtenances,  into,  through,  and  across 
the  said  closes,  in  which,  d&c.  in  the  said  way  there,  towards  the  said  common 
[*1125  ]  and  public  king's  ^highway,  and  back  again  in  the  said  way  into,  through,  and 
across  the  said  closes,  in  which,  6lc,  towards  the  said  messuage  and  land,  with 
the  appurtenances,  as  it  was  lawful  for  him  to  do,  for  the  causes  aforesaid,  and 
in  so  doing,  &c — [Same  as  inform^  ante^  1118,  from  the  "f  to  the  end,  mutatis 
mutandis.] 

Right  of  [First  plea^  general  issue^  as  ante^  1061 ;  second  plea^  prescriptive  right  of 

ceMiiy(«).  tffoy,  as  ante^  1118;  third  plea^  right  of  ioay  by  grants  as  in  the  above  form ; 
Defendant  fourth  plea^  osfoUows :] — And  for  a  further  plea  in  this  behalf,  [as  to  the  aaid 
joiniog  several  supposed  trespasses  in  the  introductory  part  of  the  said  second  plea  men* 
^<^-  tioned  and  therein  justified,]  the  said  defendant,  by  like  leave,  d&c.  says,  [oc* 

tio  non^  ^e.  as  amie^  907,  fourth  form^]  because  he  says,  that  he  the  aaid  de- 
fendant, before  and  at  the  said  several  times  when,  &c«  was  and  still  is  seised 

in  his  demesne  as  of  fee,  of  and  in  a  certain  close  called ,  contiguous  and 

next  adjoining  to  the  said  close,  in  which,  &c.  and  that  one  £.  F.  whose  estate 

meriy  seised  ^^  ^^^  ^^^  close  called the  said  defendant  now  hath,  before  and  at  the 

tkere<^t  »<>  time  of  the  making  of  the  alienation  and  conveyance  hereinafter  mention^, 
^tio.  was  seised  in  his  demesne  as  of  fee,  as  well  of  and  in  the  said  close,  in  which, 

&c.  as  of  the  said  other  close,  now  of  the  said  defendant  with  their  respective 
heuMinfuo  Bppurtenances  ;  and  the  said  £.  F.  being  so  seised  of  the  said  doses  respec- 
to  o.  H.      lively,  long  before  any  of  the  said  several  times  when,  d&c.  to  wit,  on,  &c» 

A*  D. at  the  parish  aforesaid,  duly  granted,  aliened,  and  conveyed(l)  the 

said  close,  in  which,  d&c.  to  a  certain  other  person,  to  wit,  to  G.  H.  and  to  the 

heirs  and  assigns  of  the  said  6.  H. ;  by  means  whereof  the  said  G.  H.  then 

and  there  became  and  was  seised  in  his  demesne  as  of  fee,  of  aod  in  the  aaid 

[*1126  ]  close,  *in  which*  d&c. ;  and  the  said  defendant  further  saith,  that  at  the  time  of 

the  said  alienation  and  conveyance  of  the  said  close,  in  which,  dec  the  said  £• 

iii(  DO  other  ^*  who  was  SO  seised  thereof,  and  so  aliened  and  conveyed  the  same  as  aforesaid, 

oSter  clMo   ^^^  haying  any  other  way  to  the  said  close,  now  of  the  said  defendant,  otherwise 

than  over     than  from  and  out  of  a  certain  public  highway  in  the  county  aforesaid,  into,  through, 

fiiO|  of  right 

ad  such           (,)   See  the  f  rms,  Lutw.  1487.— 9  Weniw.  161,  there  be  another  way,  S  Bing.  76.    See  foimofra- 

'»•/•              t,  &c.— 8  T.  R.  60.— 5  Taunt.  Sll ;  and  as  to  the  plication  to  this  plea,  Id. 

law  and  use  of  ih'is  plea, 6  Taunt.  311.— 4  M.  &  8.  {t)  Qumrt  if  the  conveyance,  deed,  &c.  as  wall 

887. — S  Taunt.  SI. — 1  Saund.  328  a,  b.  note  6.-8  as  the  parties  thereto,  ought  not  to  be  stated,  and 

T.  R.  60.— Cro.  Jac.  170.— 1  B.  &  P.  374,  n.  a.—  if  no  such  deed  can  be  discovered,  then  a  deed  be- 

Wiiles,  71. — Aa  to  the  form  see  10  East,  67.    A  tween  persons  who  were  the  original  owners  should 

wajr  of  necessity  is  not  extinguished  by  unity  of  be  feigned,  and  a  plea  of  non-ezisting  grant  of  a 

seisin,  1  Saund.  SS3  a ;  a  way  of  necessity  is  limits  way  added.    Sea  10  East,  66.^-4  M.  Jb  8. 967.-5 

•d  by  the  aecesaity  which  created  it,  and  ceases  if  Taont.  Sll. 
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OYer^  and  along  the  said  close,  in  which,  &c.  by  reason  thereof  the  said  E.  F.  who    ^^  ^^^^ 
SO  aliened  and  conveyed  the  said  close,  in  which,  d&c.  as  aforesaid,  aAer  such 
alienation  and  conveyance,  necessarily  whilst  he  continued  seised  of  the  said  close 
now  of  the  said  defendant,  ought  to  have  had,  and  of  right  had,  and  the  said  defen- 
dant, so  having  the  estate  of  the  said  E.  F.  an  aforesaid,  before  and  at  the  said  se- 
veral times  when,  &c.  necessarily  had,  and  of  right  ought  to  have  had,  and  still  of 
right  ought  to  have  a  convenient  way  to  the  said  close  now  of  the  said  defendant, 
from  the  said  highway,  into,  through,  over,  and   along  the  said  close,  in  which, 
fte*  and  that  the  said  E.  F.  who  so  aliened  and  conveyed  the  said  close  in  which,  l^be^Uenii^ 
fcc*  and  all  the  occupiej^  of  tho  said  close,  now  of  the  said  defendant,  after  ^'^  E.  F., 
the  said  alienation  and  conveyance  of  the  said  close,  in  which,  d&c.  had  and  entitled  to 
were  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said  defen-  bwjw^ 
dant  still  of  right  ought  to  have,  a  certain  necessary  way  for  themselves  and 
their  servants  on  foot,  and  with  horses,  mares,  and  geldings,  carts  and  car- 
nages, from  the  said  highway,  into,  through,  over,  and  along  the  said  close,  in 
whichf  &c«  unto  and  into  the  said  close  now  of  the  said  defendant,  to  go  and 
return,  pass  and  repass,  in  every  year,  at  all  times  of  the  year,  for  the  neces- 
sary nse  and  occupation  of  the  said  close,  now  of  the  said  defendant,  the  same 
way  being  the  nearest  and  most  convenient  way  over  the  said  close,  in  which, 
d&c«  to  the  said  close,  now  of  the  said  defendant.     Wherefore  at  the  said  save-  Wherelbra 
ral  times  when,  &c.  the  said  defendant  being  so  seised  as  aforesaid,  and  hav-  tntered,  lu. 
ing  occasion  to  use  the  said  way,  did,  with  his  servants,  and  with  his  horses, 
mares,  and  geldings,  carts,  and  carriages,  at  the  said  several  times  when,  Sic. 
pass  and  repass  in,  by,  through,  and  along  the  said  way,  from  the  said  common 
king's  highway,  into,  through,  over,  and  along  the  said  close  of  the  said  plain- 
tiff, in  which,  d&c.  unto  and  into  the  said  close  now  of  the  said  defendant,  and 
from  thence  back  again,  in,  by,  through,  and  along  the  said  way,  unto  and  into 
the  said  common  king's  highway,  using  the  said  way  there,  for  the  purpose  and 
on  the  occasion  aforesaid,  as  he  lawfully  might  *for  the  cause  aforesaid.     And  [  #1127 1 
in  so  doing,  &c.— [iSoms  a»  in  theform^  a»<e,  1118,  from  the  "f  to  the  enci,  jks- 
iifying  Hit  trupauti  according  to  thefactsj  observing  ifu  introductory  part  of 
the  plea.] 

[See  the  forma,  Raat.  Ent.  618  a,  b.^Lulw.   1427.     The  plea  etating  the  Priraunwiy 
po$$et$ory  right  Vfill  reeemble  that  claiming  a  right  of  common  by  a  tenatit,  a$  wadw  a 
pointed  out,  ante,  1109.     The  lease  for  years,  or  the  demise  from  year  to  year,  f^^year  to 
and  the  entry  of  the  lessee,  are  to  be  stated,  as  ante,  574,  110S.--16  £as<,  346.  ^^'^^ 
—4  ML  4*  S.  392. — 2  Rich*'C.  P.  424 ;  and  where  the  defendant  claims  under  above 
a  freeholder  by  prescription,  are  to  be  inserted  in  the  form,  ante,  1118,  tmme-  ****** 
dtole/y  after  the  statemient  of  the  right  of  common ;  and  if  ftnder  a  copyholder, 
immediaiely  after  the  statement  of  the  grant  of  the  customary  tenement  and  the 
copyholder's  entry,  ante,  1 120.] 

[Actio  non,  as  ante,  907,  enumerating  the  trespasses,  «/necesMry.]^ Because  ^[^^ 
he  saith,  before  the  said  several  times  when,  &c.  and  before  and  at  the  time  of  undw  a  lo- 
itb»  making  and  passing  of  the  act  of  parliament,  and  making  the  award  here-  «„•  Aet 
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TO  RBiL  inafter  next  mentioned,  there  was  and  of  right  ought  to  have  been»  a  certain 
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common  and  public  highway  from  and  out  of  a  certain  public  highway  called 
[P.  H.]  towards  and  into,  through,  over,  and  along  the  said  closes  in  which, 
&c.  towards  and  into  a  certain  other  highway,  for  all  the  liege  subjects  of  our 
(«[.  lord  the  king,  to  go,  return,  pass,  and  repass,  on  foot  at  all  times  of  the  year, 

at  their  free  will  and  pleasure ;  and  the  said  defendant  further  saith,  that  here- 
tofore, to  wit,  on,  &c.  (the  day  of  pasting  the  act^)  at  the  parish  aforesaid,  in 
the  county  aforesaid,  a  certain  act  of  parliament  was  made  and  passed,  intitul 
ed,  **  An  Act,  d&c."  (ttaU  the  tiiU  of  the  act ;)  and  that  afterwards,  and  after 
the  making  and  passing  of  the  said  Act  of  Parliament,  to  wit,  on,  d^c.  {date  of 
awards)  at  the  parish  aforesaid,  in  the  county  aforesaid,  P.  H.  esq.   (nanus  of 
commieeionerif)  then  and  there  being  the  commissioners  for  carrying  the  said  Act 
of  Parliament  into  execution,  and  for  effecting  the  purposes  of  the  said  Act, 
duly  made,  executed,  and  published  their  award  in  writing,  under  and  in  pursu- 
ance of  the  said  Act  of  Parliament,  and  thereby  (amongst  other  things)  award- 
ed that  (here  state  the  award  of  the  looy,  which  in  the  case  under  which  this  plea 
wasframedf  was  thus :)  a  footway  beginning  at  the  gate  entering  the  iann- 
yard  of  M.  B.  and  extending  eastwardiy  over  the  allotments  awarded  to  the 
said  M.  B.  and  R.  C.  and  others  respectively,  into  the  E.  F.  Road,  should  be 
set  out,  and  was  by  the  said  award  set  out,  for  the  use  only  of  the  proprietor 
of  B.  Farm-house,  belonging  to  the  said  T.  B.  (meaning  the  now  defendant,) 
And  the  said  defendant  further  saith,  that  the  said  footway  so  set  out  by  the 
said  award  as  aforesaid,  was  and  is  a  footway  into,  through,  over,  and  along  the 
said  closes  in  which,  d&c.  in  the  same  line  and  direction  with  the  public  and 
common  footway  hereinbefore  mentioned.     And  the  said  defendant  further  saitht 
that  he  the  said  defendant,  before  and  at  the  said  several  times  when,  &c.  was 
and  is  lawfully  seised  in  his  demesne  as  of  fee,  of  and  in,  and  was  and  is  the 
proprietor  and  occupier  of  the  said  B.  Farm-house,  wherefore  the  said  defend- 
ant having  occasion  to  use  the  said  last-mentioned  footway  so  awarded  as  afore- 
said, did,  at  the  said  several  times  when,  &c.  pass  and  repass  in,  by,  through  and 
along  the  said  footway,  into,  through,  over,  and  along  the  said  closes  in  whicht 
dl&c.  using  the  said  way  for  the  purpose  aforesaid,  and  on  the  occasion  aforesaid, 
as  he  lawfully  might  for  the  cause  aforesaid  ;  and  in  so  doing,  he  the  said  de- 
fendant, with  his  feet,  in  walking,  unavoidably  a  little  damaged  and  spoiled  the 
earth  and  soil  then  being  in  the  said  closes  in  which,  dltc. ;  and  because  the  said 
gates,  locks,  staples,  and  hinges  in  the  said  declaration  mentioned,  before  the 
said  several  times  when,  d&c.  had  been  and  were  wrongfully  erected,  and  were 
then  standing  and  being  across  the  said  footway,  and  obstructing  the  same,  so 
that  without  forcing,  breaking  open,  breaking  to  pieces,  damaging,  and  spoiling 
the  same,  the  said  defendant  could  not  then  pass  and  repass,  into,  through,  over, 
and  along  the  said  closes  in  which.  Sec.  in  the  said  footpath  there,  as  he  ought 
to  have  done,  the  said  defendant,  at  the  said  several  times  when,  &c.  in  or- 
der to  remove  the  said  obstruction,  forced,  broke  open,  broke  to  pieces,  damag- 
ed, and  spoiled  the  said  gates,  locks,  staples,  and  hinges  in  the  sakl  declara- 

(«)  SeetfaecaMin  £B.fc  C.51S.— S  D.  h  R.S99,   S.  C.   whcrsin  tha  abova  forma   of  pleaa 
amoogal  oUiara,  wera  adoptad. 
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tion  roenttonedf  and  took  and  carried  the  said  gates,  locks,  staples,  and  hinges,     ^<*  ^'^t- 

to  a  small  and  convenient  distance,  and  there  left  the  same  for  the  use  of  the       

said  plaintiflT,  doing  no  unnecessary  damage  to  the  said  plaintifT  on  those  occa-  way*. 
sioDs,  which  are  the  same  supposed  trespasses  whereof  the  said  plaintiff  hath 
ahove  complained  against  the  said  defendant.  And  this  the  said  defendant  is 
ready  to  verify,  d&c. — [Conclude  toilh  a  verification^  as  ante,  907.]  [Actio  non.'l 
— Because  he  saith,  that  before  the  said  several  times  when,  d&c.  and  be-  Second  pita. 
fore  and  at  the  time  of  the  making  and  passing  of  the  Act  of  Parliament  hereinafter 
mentioned,  and  at  the  time  of  making  the  award  hereinafter  mentioned,  the  said 
defendant  was  and  from  thence  hitherto  hath  been,  and  still  is,  seised  in  his  de- 
mesne as  of  fee,  of  and  in  a  certain  messuage  called  B.  Farm-house,  in  the 
county  aforesaid,  near  to  the  said  closes  in  which,  &c.  and  that  he  the  said  de- 
fendant, and  all  those  whose  estate  he  now  hath,  and  at  the  said  time  of  the  mak- 
ing of  the  said  Act  of  Parliament  and  award  had,  of  and  in  the  said  messu* 
age  called  B.  Farm-house,  from  time  whereof  the  memory  of  man  is  not  to 
the  contrary,  have  had  and  used,  and  have  been  accustomed  to  have  and  use, 
and  of  right  ought  to  have  had  and  used,  a  certain  way  for  himself  and  them- 
aelves,  and  his  |ind  their  servants,  farmers,  and  tenants,  occupiers  of  the  same 
messuage,  to  pass  and  repass  on  foot,  from  a  certain  common  king's  highway 
called  P.  H.  Road,  in  the  parish  of  £.  aforesaid,  unto,  into,  through,  over,  and 
along  the  said  closes  of  the  said  plaintiff,  in  which,  &c.  towards  a  certain  other 
public  highway  at  the  said  parish  of  E.  and  so  from  thence  back  again,  unto,  in- 
to, through,  over,  and  along  the  said  closes  in  which,  6lc,  towards  and  unto  and 
into  the  said  common  king's  highway  called  P.  H.  Road,  at  all  times  of  the  year,  at 
his  and  their  free  will  and  pleasure,  as  to  the  said  messuage  of  the  said  defend- 
ant belonging  and  appertaining.  And  the  said  defendant  further  saith,  that 
heretofore,  to  wit,  on,  &c.  {day  of  passing  the  act,)  at  the  parish  aforesaid,  in 
the  county  aforesaid,  a  certain  Act  of  Parliament  was  made  and  passed,  intitu- 
led, **  An  Act,  &c."  (state  the  title,)  and  that  afterwards,  and  af\er  the  making 
and  passing  of  the  said  Act  of  Parliament,  to  wit,  on,  &c.  {date  of  award)  at 
and  in,  d&c.  P.  H.  esq.  {the  commissioners  who  made  the  aioard,)  then  and  (here 
being  commissioners  for  carrying  the  said  Act  of  Parliament  into  execution, 
and  for  effecting  the  purposes  of  the  said  Act  of  Parliament,  duly  made,  execu- 
ted, and  published  their  award  in  writing,  under  and  in  pursuance  of  the  said 
Act  of  Parliament,  and  thereby  (amongst  other  things)  awarded  that  one  other 
footway  beginning  at  the  gate  entering  the  farm-yard  of  M.  B.,  and  extending 
eastwardly  over  the  allotments  awarded  to  the  said  M.  B.  and  R.  C.  and  others 
respectively,  into  the  E.  F.  Road,  should  be  set  out,  and  the  same  was  by  the 
said  award  set  out  for  the  use  only  of  the  proprietor  or  occupier  of  B.  Farm- 
house, belonging  to  T.  B.  (meaning  the  now  defendant.)  And  the  said  defen- 
dant further  saith,  that  the  said  footway  so  set  out  by  the  said  award  as  afore- 
said, was  and  is  a  footway  into,  through,  over,  and  along  the  said  closes  in  which, 
&c.  in  the  same  line  and  direction  as  the  said  last-mentioned  footway  to  which 
the  said  defendant  was  so  entitled  as  aforesaid,  at  the  lime  of  making  the  said 
last-mentioned  award.  And  the  said  defendant  fuither  saith,  that  he  the  said 
defendant,  before  and  at  the  said  several  times  when,  dtc.  was  and  is  the  pro- 
prietor and  occupier  of  the  said  messuage  called  B.  Farm-house,  with  the  ap- 
VoL.  III.  27 
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purieDances,  wherefore  the  said  defendant  having  occasion  to  use  the  said  last- 
mentioned  footway,  did,  at  the  said  several  times  when,  &c. — [Conclude  as'jn 
the  frtceding  form.'] 


Plea,  jutU«         [First  plea,  gentrad  issue  ;  second  plea,  as  follows :] — And  the  defendant, 
into  a  close   for  a  further  plea,  6lc.  [as  to  the  breaking  and  entering  the  said  close  in  the 
der  a  pre^°'  said  first  count  mentioned,  and  with  the  said  iron  instruments  tearing  up,  hreak- 
ri'^huo^take  ^"S  ^^  pieces,  damaging,  and  spoiling  the  said  boards  and  planks,  and  as  to  cast- 
water  from    ing  and  throwing  a  small  part  of  the  said  wood,  bricks,  stones,  and  rubbish  into 
the  use  of  a  the  said  well,  in  the  said  last  count  mentioned,]  the  said  defendant  says,  that 
Srhereof^de-  *^®  ^^*^  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
fendant  was  against  him  the  said  defendant,  because  he  says,  that  he  the  said  defendant,  long 
before,  and  at  the  said  several  times  when,  &c.  was  and  is  seised  in  his  demesne 
as  of  fee,  of  and  in  a  certain  messuage,  with  the  appurtenances,  in  the  parish 
aforesaid,  near  to  the  said  close  and  well,  in  which,  &c.  and  that  he  the  said 
defendant,  and  all  those  whose  estate  he  now  hath,  and  at  the  said  several 
times  when,  &c.  had,  of  and  in  the  said  messuage,  with  the  appurtenances,  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  had  and  used^ 
and  have  been  accustomed  to  have  and  take,  and  of  right  ought  to  have  had 
and  taken,  and  the  said  defendant  still  of  right  ought  to  have  and  take,  water 
from  the  said  i^ell  in  the  said  first  and  last  counts  mentioned,  and  carry  the 
same  from  thence  to  the  said  messuage,  with  the  appurtenances,  to  be  used  and 
consumed  therein,  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleas* 
t  *1128  J  ure,  as  belonging  and  appertaining  to  the  *said  messuage,  with  the  appurtenan* 
ces ;  wherefore  he  the  said  defendant,  at  the  said  several  times  when,  d&c.  hay- 
ing occasion  for  water  to  be  used  and  consumed  in  the  said  last-mentioned  mes- 
suage, at  the  said  several  times  when,  dLC.  entered  the  said  close  in  which,  &c. 
in  order  to  take  and  carry  away  such  water,  as  last  aforesaid,  from  the  said  well 
to  the  said  messuage,  to  be  used  and  consumed  therein ;  and  because  at  the 
said  time  when,  &c.  the  said  well  was  covered  and  wrongfully  closed  and  shut 
with  the  said  boards  and  planks,  so  that  the  defendant  could  not  otherwise  get 
water  from  the  said  well,  he  the  said  defendant,  in  order  to  open  the  said  well, 
and  get  water  therefrom,  at  the  said  time  when,  &c.  did  necessarily,  with  the 
said  iron  instruments,  tear  up  and  a  little  break  to  pieces,  damage,  and  spoil  the 
said  boards  and  planks,  and  in  so  doing  did  unavoidably  throw  a  part  of  the 
materials  thereof  coming  into  the  said  well,  and  in  so  doing  unavoidably  cast 
and  threw  a  small  part  of  the  said  wood,  bricks,  stones,  and  rubbish,  into  the 
said  well,  doing  no  unnecessary  damage  to  the  said  defendant  on  those  occa- 
sions, and  as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  said  seve- 
ral supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and 
whereof  the  said  plaintiff  hath  above  thereof  complained  against  him  the  said 
defendant.     And   this,  &c. — [Concliule  with  a  verijicaiion,  as  ante^  907,  sixth 

form.] 
BJVTiiT  rom 

TITHBS. 

JjJ^^n      [#Vr#/  plea,  general  issue,  as  anU,  1061.]— And  for  a  further  plea  in  this  be- 
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hair,  [as  to(x)  the  breaking  and  entering  the  said  close  in  the  said  declaration     ^^  ^^^^ 

mentioned,  and  with  feet  in  walking,  treading  down,  trampling  upon,  consum-      

mg,  and  spoiling  (be  grass  and  corn  of  the  said  plaintiff,  then  there  growing,  '  t^thes?^ 
and  with  the  wheels  of  the  said  carts,  waggons,  and  other  carriages,  and  with  luid  to  uk* 
the  feet  of  the  said  cattle  drawing  the  same,  treading  down,  trampling  upon,  *'*^i^h 
consuming  and  destroying  other  the  grass  and  corn  gf  the  said  plaintiff,  there 
standing  and  being  in  shocks  and  sheaves,  and  the  said  quantities  of  corn  in  the 
said  close,  taking  and  carrying  away,  and  converting  and  disposing  thereof  to 
their  own  use,  above  supposed  to  have  been  done  by  the  said  C.  D.  and  £• 
F.]  they  the  said  C.  D.  and  £.  F.  by  *leave  of  the  court  here,  for  this  purpose  r*11291 
first  had  and  obtained,  according  to  the  form  of  the  Statute  in  that  case  made 
and  provided,  say,  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  afore* 
said  action  thereof  against  them,  because  they  say,  that  the  said  C.  D.  long  be- 
fore, and  at  the  said   first  time  when,  &c.  was,  and  from  thence  hitherto  hath 

been,  and  still  is,  rector  of  the  rectory  of  the  parish  church  of in  the 

said  county  of and  that  the  said  close  in  the  said  declaration  mentioned, 

called,  &c.  in  which,  &,c,  at  the  said  several  times  when,  d&c.  in  the  said  [first 

count]  mentioned,  was  situate,  and  being  in  the  parish  of aforesaid,  and 

within  the  bounds,  limits,  and  titheable  places  of  the  same  parish,  and  that  all 
and  singular  the  tithes  of  corn  and  grain  yearly  arising,  growing,  renewing,  and 
happening,  in,  upon,  and  from  the  said  close,  in  which,  d&c.  within  forty  years 
next  before  and  at  the  time  of  the  making  of  a  certain  Act  of  Parliament  passed 
in  the  reign  of  Edward  the  Sixth,  formerly  king  of  England,  and  from  time 
whereof  the  memory  of  man  is  not  to  the  contrary,  of  right  ought  to  have  been, 
and  still  of  right  ought  to  be,  set  out,  yielded,  and  paid  in  kind,  to  the  rector 
of  the  said  rectory  for  the  time  being(y).  And  the  said  C.  D.  and  E.  F.  fur- 
ther say,  that  divers  quantities  of  [wheat,  oats,  and  barley,]  in  the  year  of 
our  Lord  '  aforesaid,  grew  and  arose  in  the  said  close,  in  which,  &c.  and 
that  before  any  of  the  said  times  when,  &c.  in  the  said  first  count  mentioned,  to 
wit,  on,  &c.  in  the  year  last  aforesaid,  the  said  last-mentioned  [wheat,  oats,  and 
barley,]  were  cut  down,  and  the  tenth  part  thereof  duly  severed  from  the  residue 
hereof,  and  set  out,  as  and  for  the  tithe  of  the  said  last-mentioned  [wheat,  oats, 
and  barley,]  according  to  the  immemorial  usage  and  custom  within  the  said 
parish,  and  were  at  the  said  times  when,  &;c.  in  the  said  first  count  mentioned, 
in  the  said  close,  for  the  use  of  him  the  said  C.  D.  as  such  rector  as  aforesaid, 
whereupon  the  said  C.  D.  as  such  rector  as  aforesaid,  and  the  said  £.  F.  as  his 
servant,  and  by  his  command,  afterwards,  to  wit,  at  the  said  first  time  when, 
&c,  in  the  said  first  count  mentioned,  the  same  being  respectively  within  a  rea- 
sonable time  after  the  cutting  down  of  the  said  [wheat,  oats,  and  barley,]  enter- 
ed the  said  close,  in  which,  &c.  with  the  said  carts(z),  waggons,  and  other  car- 
riages in  the  said  declaration  mentioned,  drawn  with  the  said  cattle  therein  also 

(w)  Se«  the  forms,  9  Wentw.  Index,  Ixxxvi. ;  10  the  dcclijraiion,  and  in  many  cases  may  be  wholly 

Co.  88  a,  91  a,  and  Com.  Dig.  Pleader,  S  M.  40.  unnecessary. 

A  rector  may  enter  a  cloae  to  carry  away  tithta,  (y)  See  the  notes,  ante,  vol.  ii.  496, 497. 

over  the  usual  way  by  which  the  other  nme  parts  (x)  This  averment  must  depend  on  the  aver*. 

are  carried  away,  %  New  Rep.  466.    As  to  the  re-  menu  in  tho  declaration ;  it  would  in  general  suf- 

plieation,  see  Cro.  Jac.  »4,  "Iv.  167,  and  Com.  Bcc  to  say,  "committed  the  said  several  supposed 

Dig.  Pleader,  F.  18, 19.  trespasses  in  the  introductory  part  of  this  plea,  anji 

(7)  This  enumeration  of  the  trespasses  intended  in  the  said  declaration  mentioned." 
10  ba  justified,  muit  depend  on  the  stauments  in 
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TO  BEAL  mentioned,  in,  by,  through,  and  along  the  usual  way  and  entrance  into  the  said 
*  close,  in  which,  d&c.  and  to  take,  fetch,  and  carry  away  the  said  tithes,  the  same 

'"the«?*  being  the  said  corn  in  the  said  first  count  mentioned,  and  therein  alleged  to 
have  been  taken  and  carried  away  by  the  said  C.  D.  and  E.  F.  and  the  same 

[  ^13^  J  having  been  so  severed  and  set  out  as  aforesaid,  and  did  then  and  there,  *  with- 
in a  reasonable  time  for  that  purpose,  take  and  carry  away  the  same  out  of  the 
said  close,  in  which,  &c.  in  the  said  waggons,  carts,  and  other  carriages,  and 
converted  and  disposed  thereof  to  their  own  use,  and  in  so  doing  he  the  said 
C.  D.  and  the  said  E.  F.  as  his  servant  as  aforesaid,  did,  at  those  respective 
times,  with  their  feet  in  walking,  necessarily  and  unavoidably  tread  down,  tram- 
ple upon,  consume,  and  spoil  a  little  of  the  grass  and  corn  of  the  said  plaintiflf 
growing  and  being  in  the  said  close,*  and  with  the  wheels  of  the  said  carts,  wag- 
gons, and  other  carriages,  and  with  the  feet  of  the  said  cattle  drawing  the  same, 
did  necessarily  and  unavoidably  tread  down,  trample  upon,  consume,  and  spoil 
a  little  of  the  grass  and  corn  of  the  said  plaintiff  there  growing,  and  the  said 
cattle,  drawing  the  said  carriages,  while  the  said  tithes  were  so  being  taken, 
fetched,  and  carried  away  as  aforesaid,  by  stealth  and  morsels,  and  against  the 
will  of  the  said  C*  D.  and  E.  F.  eat  up,  consumed,  and  destroyed  a  little  of  the 
corn  of  the  said  plaintiff  in  the  said  close,  in  shocks  and  sheaves,  the  said  C.  D. 
and  E.  F.  doing  no  unnecessary  damage  to  the  said  plaintiff  on  the  occasion 
aforesaid  ;  which  are  the  same  supposed  trespasses  in  the  introductory  part  of 
this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  complained 
against  the  said  C.  D.  and  E.  F*  And  this,  &c. — [Conclude  toilh  a  vert/!ca- 
/ton,  as  ante,  907,  sixth  form.  Add  a  plea  of  license^  as  ante^  1106,  ifihers  be 
any  evidence  to  support  t'/.] 

'^FiuTATs*       [Aclin  non,  as  ante,  906.] — Because  he  says,  that  one  A.  B.  at  the  said  se- 
sviiAMcBt.  veral  times  when,  &c.  and  long  before,  was,  and  yet  is,  lawfully  possessed  of 

Ple?,ju«ti-  .       ^  -.1  .,.1  •   r  3 

fVing  pullinc  an  ancient  messuage  with  the  appurtenances,  m  the  said  parish  and  county  con- 
becirtiBeT  *  tiguous  and  adjoining  to  the  said  close,  in  which,  &c.     And  because  the  said 
**^^"**^^®**     plaintiff  at  the  several  times  when,  &c.  injuriously  and  wrongfully  erected  and 
ed  an  an-     placed  the  said  wall  in  the  said  close  in  which,  &,c.  to  obstruct  and  darken,  and 
(a).    ^       did  thereby  then  and  there  obstruct  and  darken  an  ancient  window  of  the  said  A. 
B.  by  which  light  was  conveyed  into  the  said  messuage  of  the  said  A.  B.  to 
the  great  damage  and  annoyance  of  the  said  A.  B.  he  the  said  defendant,  at  the 
said  several  times  when,  &c.  as  the  servant  of  the  said  A.  B.  and  by  his  com- 
mand, entered  into  the  said  close,  in  which,  &c.  to  remove  the  said  nuisance, 
and  did  walk  in  and  over  the  said  close,  and  did  a  little  tread  down,  trample 
upon,  and  damage  the  grass  and  soil  there,  and  prostrate  and  destroy  such 
part  of  the  said  wall  so  erected  and  placed  there  as  was  necessary  to  be  pros- 
trated and  destroyed,  for  the  purpose  of  abating  the  said  nuisance,  as  it  was 
lawful  for  him  to  do  for  the  cause  aforesaid,  and  thereupon  then  and  there  abat- 
ed and  removed  the  said  nuisance,  and  in  so  doing,  the  said  defendant  did,  ne- 
cessarily and  unavoidably,  take  down  and  carry  away  the  materials  of  the  said 

(a)  .As  to  ihe  right  to  abate  a  private  nuisance  ins  defendant's  land.  See  the  notes,  ante,  toI.  ii- 
see  the  note,  ante,  1102;  and  see  the  form  there,  768,  to  a  declaration  for  obstructing  ancient  lights, 
justifjing  the  cutting  plainliif's  trees  ortrshadow* 
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part  of  the  said  wall,  and  did  remove  the  same  to  another  p&rt  of  the  said  close,  ^  "^^^ 
and  leave  the  sanoe  there  for  the  use  of  plaintiff,  and  in  so  doing  as  aforesaid 
didy.  necessarily  and  unavoidably,  a  little  tread  down,  trample  upon,  and  damage 
the  said  grass  and  soil  there,  doing  as  little  damage,  &c.  to  the  said  plaintifi*,  on 
the  occasion  aforesaid,  as  be  possibly  could,  which  are  the  said  several  supposed 
trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  saiJ 
plaintiff  hath  above  complained  against  the  said  defendaut.  And  this,  d&c. — 
l^Conclude  toilk  a  verification^  as  antct  907,  seventh  farm ;  add  another  p/ea, 
staiing  thai  plaintiff  continued  the  nuisance  after  a  request  to  remove  it.] 


l^First  pleaj  not  guilty,  as  an/e,  1061 ;  second  pleat  cts  follows  :] — As  to  the 


rWTJlY   TO 
RE-TAKK 


breaking  and  entering  the  said  close  in  which,  &c.  and  treading  down,  and  property 
trampling  upon  the  said  grass,  and  taking,  seizing,  and  leading  away  the  said        by 
gelding,  the  said  defendants  say,  [actio  noti,  as  antct  906.]     Because  they  say,  ■'^^■''^"'''* 
that  the  said  C.  D.  long  before  the  said  time  when,  dLC.  to  wit,  on,  d&c.  was  ^^^  ''enter- 
possessed  of  the  said  gelding,  as  of  bis  own  proper  gelding,  to  wit,  at,  &c.  and  |"|t^^j|^''^ 
the  said  C.  D.  being  so  possessed  thereof,  the  said  plaintiff  did  then  and  there,  and  taking 
with  force  and  arms,  take  the  said  gelding  from  the  said  C.  D.  and  put  him  ing,  that 
into  the  said  close,  and  wrongfully  detained  him  therein  until  the  said  time  when,  ^l^i^ly  ^^ 
^c.  wherefore  the  said  C.  D.  in  his  own  right,  and  the  said  E.  F.  as  the  ser-  5°  i^  ^^j^y 

^  from  defen- 

rant  of  the  said  C.  D.  and  by  his  command,  at  the  said  time  when,  d^c.  broke  dant(&). 
and  entered  the  said  close  in  which,  &c*  in  order  to  retake  the  said  gelding,  and 
did  retake  the  said  gelding  and  carry  him  away,  as  he  lawfully  might  for  the 
cause  aforesaid. — And  this,  &c. — ^Conclude  vfUh  a  verificcUion^  as  ante,  907, 
sixth  form.] 


UVDRR 


[First  plea,  general  issue,  as  ante,  1061  ;  second  plea,  as  follows  :] — And  for 
a  farther  plea  in  this  behalf,  [as  to(ci)  the  breaking  and  entering  the  said  dwel-     mebke 
ling-house  of  the  said  plaintiff,  in  the  said  first  count  of  the  said  declaration  ,    ■.     . 
mentioned,  and  making  a  noise  and  disturbance  therein,  and  staying  and  contin-  of  entry  into 
uing  therein,  making  such  noise  and  disturbance,  without  the  leave  or  license,  breaking  in« 
and  against  the  will  of  the  said  plaintiff  for  the  said  space  of  time  in  the  said  first  ^®J  *J|JJJ*J  ^ 
eouQt  mentioned,  and  then  and  there  forcing  and  breaking  open,  breaking  to  /a«a^  and 
pieces,  damaging,  and  spoiling  the  said  doors,  windows,  locks,  bolts,  bars,  staples,  warrant 
and  hinges  of  the  said  plaintiff  in  the  said  first  count  mentioned,]  the  said  defen-  J^^«^° 
dant,  by  leave  of  the  court  here  for  this  purpose  *first  had  and  obtained,  accord-  pUiniiffl[c). 
ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  saith,  that  the  [^1131  ] 
said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against 
him;  because  he  saith,  that  before  the  said  time  when,  &c.  in  the  said  [first 
count]  mentioned,  to  wit,  on,  &c.  [the  teste  of  the  writ ;  here  set  forth  the  writ  of 
latitat,  the  indorsement  for  bail,  delivenj  of  the  writ  to  the  sheriff,  and  warrant  to 
the  defendant,  and  delivery  thereof  to  the  defendant^  as  in  the  form,  ante,  1083  to 

lb)  As  to  a  right  of  entry  for  this  purpose,  see  3  As  to  the  breaking  open  of  outer  doors,  sm  Tidd's 

Bla.Com.4.— Com.  Dig.  Pleader,  SM.S9.— 8  T.  Prac.  9th  edit.  lOU.                                  •  ,     j^ 

B.  78.-4  Roll.  Rep.  56, 208.— 2  Roll.  Ab.  565.  id)  This  enumeraUon  of  Uie  trespasses  intended 

le\  See  the  form,  Thomp.  EnL  299  ;  and  as  to  to  be  jusUfied,  must  depend  on  the  statements  m 

this  plM  in  f eneraljS  B.  &  P.  229.-4  Tauni.  619.  the  declaration,  and  in  many  cases  may  be  wholly 

'  unnecessary. 


} 
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1086.]  By  virtue  of  which  said  warrant  the  said  defendant,  as  such  bailiff  as 
aforesaid,  aAerwards,  and  before  the  time  appointed  for  the  return  of  the  said  writ, 
M»Hs  to  wit,  at  the  said  time  when,  &c.  in  the  said  [first  count]  mentioned,  and  within 
pBocxsii.  ^jj^  bailiwick  of  the  said  G.  H.  as  such  sheriff  as  aforesaid,  peaceably  and  quietly 
entered  into  the  said  dwelling-house,  in  which,  d&c.  the  outer  door  thereof  then 
and  there  being  open(«),  and  there  then  and  there  being  reasonable  and  sufficient 
ground  and  cause  for  the  said  defendant  to  suspect  and  believe,  and  the  said 
defendant  then  and  there  suspecting  and  believing  that  the  said  plaintiff  then 
was  in  the  said  dwelling-house,  in  order  to  take  and  arrest  the  said  plaintiff 
under  and  by  virtue  of  the  said  writ  and  warrant,  as  it  was  lawful  for  him  to  do 
for  the  cause  aforesaid  ;  and  in  order  to  arrest  the  said  plaintiff  under  and  by 
virtue  of  the  said  writ  and  warrant,  he  the  said  defendant  did  then  and  there 
necessarily  and  unavoidably  make  a  little  noise  and  disturbance  in  the  said  mes- 
suage or  dwelling-house,  and  stay  and  continue  therein  making  such  noise 
and  disturbance  for  the  said  space  of  time  in  the  said  [first  count]  mentioned. 
And  the  said  defendant  further  saith,  that  at  the  said  time  when,  &c.  in  the  said 
[first  count]  mentioned,  the  said  plaintiff  not  having  been  taken  or  arrested 
under  or  by  virtue  of  the  said  writ  or  warrant,  and  the  entrance  of  divers,  to 

wit, rooms  and apartments  in  the  said  dwelling-house,  in  the  said  first 

count  mentioned,  and  of  and  belonging  to  the  same,  being  fastened  and  stop- 
ped by  and  with  the  said  doors(/),  windows,  locks,  bolts,  bars,  staples,  and 
hinges,  in  the  introductory  part  of  this  plea  mentioned,  and  there  then  and  there 
being  reasonable  and  sufficient  ground  and  cause  for  the  said  defendant  to  sus- 
pect and  believe,  and  the  said  defendant  then  and  there  suspecting-  and  believ- 
ing that  the  said  plaintiff  then  was  in  the  said  rooms  and  apartments,  or  one  of 
them,  he  the  said  defendant  did  then  and  there  demand  and  request  one  I.  K.  be- 
ing the  only  peraon  then  and  there  present  in  the  said  dwelling-house,  to  deliver 
[*li32]  the  keys  of  the  said  respective  doora  to  the  said  defendant,  9nd  *to  permit 
and  suffer  the  said  defendant  to  enter  into  the  said  rooms  and  apartments  hi  order 
to  search  for  the  said  plaintiff  therein,  but  the  said  I.  K.  then  and  there  wholly  ne- 
glectedand  refused  so  to  do,  and  then  and  there  obstructed  and  hindered  the  said 
defendant  from  entering  into  the  said  rooms  and  apartments,  or  either  of  thorn, 
for  the  purpose  aforesaid  (g),  so  that  without  forcing  and  breaking  open  the  said 
doors,  windows,  locks,  bars,  staples,  and  hinges,  the  said  defendant  could  not, 
at  the  said  time  when,  d&c.  enter  into  the  said  tpoms  and  apartments  to  search 
for  or  arrest  the  said  plaintiff  in  the  same ;  therefore  he  the  said  defendant  at 
the  said  time  when,  d^c.  in  the  said  first  count  mentioned,  in  order  to  search  for, 
find,  and  arrest  the  said  plaintiff,  under  and  by  virtue  of  the  said  writ  and  war- 
rant, necessarily  broke  open  the  said  doora,  windows,  locks,  bolts,  bars,  staples, 
and  hinges,  in  the  said  firet  count  mentioned,  and  in  so  doing  necessarily  and 
unavoidably  a  little  broke  to  pieces,  damaged  and  spoiled  the  same,  doing  no 
unnecessary  damage  to  the  said  plaintiff  on  the  occasion  aforesaid  ;  which  are 
the  said  several  supposed  trespasses  in  the  introductory  part  of  this  plea  men- 

{$)  Thu  is  absolutely  requisite,  11  Moore,  40.        unnecessary. 

(/ )  These  avermenU  must  a^ree  with  those  in        {g)  These  allegations  must  be  accoidiug  to  tlie 
the  declaration,  and  in  most  cases  will  be  found    Tacu,  3  B.  &  P.  2z6. 
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tiooed,  and  whereof  the  said  plaintiff  hath  above  thereof  complained  against    ^^  ^>^^^ 
him  the  said  defendant.     And  this,  &c. — [Conclude  with  a  verifieationt  as  anie^ 
907,  fixihform,] 

[FirMi  pleOf  general  Utuii  as  aniet  1061 ;  second  plea^  as  follows  :'\ — And  for     final 
a  farther  plea  in  this  behalf,  [as  io(h)  the  breaking  and  entering  the  said  dwel-  j^f^^^ 
ling-house  in  the  said  first  count  of  the  said  declaration  mentioned,  and  in  ^  ^^^y.'^r 

^  to  plaintiff's 

which,  &c.  and  making  a  noise  and  disturbance  therein,  and  slaying  and  con-  houM,  and 
tinuing  therein,  making  and  continuing  their  said  noise  and  disturbance  in  the  ^^s^undai* 
said  messuage  or  dwelling-house  of  the  said  plaintiff,  for  the  said  space  ^^^^^^/^^ 
in  that  count  mentioned  (A;),  and  there  seizing  and  taking  the  said  goods  and  winst  Ami 
chattels  in  the  said  first  count  of  the  said  declaration  ^mentioned,  and  converting  1**1133  l 
and  disposing  of  the  same  to  their  own  use ;  and  also  as  to  the  seizing  and 
taking  of  the  said  goods  and  chattels  in  the  said  last  count  of  the  said  declaration 
mentioned,  and  converting  and  disposing  thereof  to  their  own  use,  above  suppos- 
ed to  have  been  done  by  iho  said  C.  D.  and  £•  F. ;]  thej  the  said  C.  D.  and  £•  F* 
bj  leave,  d^c.saj  \aclio  non^  as  anle^  907^  fourth  form],  because  they  say,  that 
the  said  G.  D.  before  the  said  time  when,  &c.  in  the  said  declaration  mentioned, 

to  wit,  in Term,d&c.  [here  stale  ihejudgpient  in  debt  or  assumpsii,  and  the  The  judg" 

reference  thereto^  as  in  the  forms^  ante^  482  to  493,  observing  the  notes^  and  |^^°nst 
then  proceed  as  follows  :]— And  the  said  C.  D.  and  £.  F.  further  say,  that  after-  pi^tifilO- 
wards,  and  before  the  said  time  when,  &c.  to  wit,  on,  &c.  [state  the  fieri  facias^  f^  facias 

,  ^        *f  against 

indorsement  lo  lery,  and  delivery  thereof  to  one  G.  H.  as  sheriff ,  as  ante^  748,  plaintiff. 
749,  and  (hen  proceed  as  follows :]  by  virtue  of  which  said  writ,  the  said  G.  Sheriff's 

H.  esq.  so  being  sheriff  of as  aforesaid,  afterwards,  and  before  the  return  one  of  the 

of  the  said  writ,  and  before  the  said  time  when,  &c.  to  wit,  on  the day  of  ^^j^**""" 

■  in  the  ■■  year  aforesaid,  at,  &C.  {venuey  aforesaid,  made  his  certain  war- 
rant in  writing,  sealed  with  the  seal  of  his  said  ofiice  of  sheriff  of  the  said  coun- 
ty of as  aforesaid,  directed  ibe  said  £.  F.  (he  the  £.  F.  (hen  and  at  the  said 

time  when,  d&c.  being  bailiff  of  the  said  sheriff,)  and  by  the  said  warrant  the 
said  sheriff  then  and  there  commanded  him  the  said  £.  F.  that  of  the  goods 
and  chattels  of  the  said  plaintiff  in  his  said  sheriflfs  bailiwick,  he  should  cause 
to  be  made  as  well  the  said  debt  of  £ —  which  the  said  C.  D.  had  lately  reco- 
vered in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
Westminster  aforesaid,  as  also  the  said  sum  of  <£—  for  his  damages,  costs,  and 
charges  aforesaid,  so  that  the  said  sheriff  might  have  the  said  sums  of  money 
before  our  said  lord  the  king  at  Westminster  aforesaid,  *(or,  if  in  C.  P. '« of  the  [  *n34  ] 
Bench  aforesaid,")  on,  d&c.  (the  retum^day  of  the  writ,)  to  render  to  the  said  C. 

(A)  The  enumeration  of  the  trespasses  intended  Campb.  176,  6.— 10  East,  78. 
10  be  justified,  must  depend  on  the  staleroenu  in        (/)  When  the  plaintiff  in  the  onginal  action  jus- 

the  declaration,  and  in  many  cases  may  be  whoUr  tifies  under  ajt  fa.  he  must  sts-te  the  judclhent, 

nnnecessarr.  but  the  Mhetijf  or  hit  qfficer  n§id  not,  and  if  there 

(•)  See  the  forms,  9  Wentw.  Ind.  xcviii.  and  be  any  doubt  as  to  the  rejtularity  of  the  judgment 

cix.  and  as  to  the  mode  of  justifying  under  final  the   latter  should    plead   separateW,  Com.  Djj. 

Gocess  in  general,  see  Com.  0i«.  Pleader,  S  M.  Pleader,  S  M.  t4.— S  Lot.  tO.— Stra.  «W,  W3, 

L— Ante,  vol.  i.  Index,  *'Proe«M,''     As  to  tho  1184.— I  Wihi.l7.  ,   .     ,. 

right  and  law  of  breaking  odsb  doors,  &e.  see  Tidd,        (m)  As  to  the  mode  of  pleadinx  a  warran^  see 

Sth  edit.  1011,  10W.-5  Taunt  74».— 1  Marsh,  ante,  1084,  note.     Bxamme  with   Uio  warraiBt, 

SSS.  S.  C.  Where  only  the  sheriff  or  Uie  plamUff  m  the  onr* 

(*)  If  there  was  any  illegal  abuse,  as  sUying  inal  action  justifies  the  warrant  need  not  be  stated, 

100  kmg,  lie.  the  plaintiff  most  new  assign,    i  but  where  tha  bailiff  jtutifiet  it  should  be  sUtMt. 


1134  PLEAS    IN    BAR. 

TO  REAL  D.  for  his  debt  and  damages,  costs  and  charges  aforesaid  ;  which  said  warrant 

PROPERTY,  g^i^^^^gf  jg  nQ^  before  the  return  of  Che  said  writ,  and  before  the  said  time 

^^^^^Jn'  when,  &c.  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  {venue)  afore- 

CK81.  said,  was  delivered  to  the  said  E.  F.  so  being  such  bailiff  as  aforesaid,  to  be 

Delivery  of  executed  in  due  form  of  law*  ;  by  virtue  of  which  said  writ  and  warrant,  the 

warrant  to  .  »     .     m*^  i»  -i  jl  -i^tv 

such  de-  said  E.  F.  so  heme  such  baiuff  as  aforesaid,  and  the  said   C.  D.  as  the  ser- 

®°  ^  '  y3D(  of  ti)e  said  £.  F*  and  by  his  command,  afterwards,  and  before  the  return 

^Izure?^  of  the  said  writ,  to  wit,  at  the  said  time  when,  &c.  peaceably  and  quietly  enter- 

the  two  de-  ed  into  the  said  messuage  or  dwelling-house,  in  which,  d&c.  (the  outer  door 

fendants 

thereof  being  then  and  there  open(n),)  in  order  to  seize  and  take,  and  did  then 
and  there  seize  and  take  in  execution,  the  said  goods  and  chattels  of >  the  said 
plaintiff,  in  the  introductory  part  of  this  plea  mentioned,  the  same  then  and 
there  being  in  the  said  messuage  or  dweliing-house,  for  the  purpose  of  levying 
the  monies  so  directed  to  be  levied  by  the  said  indorsement  on  the  said  writ 
and  by  the  said  warrant,  as  aforesaid,  and  did  then  and  there  by  sale  thereof, 
levy  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  part  and  parcel  of  the 
debt  and  damages,  costs  and  charges  aforesaid(o) ;  and  in  so  doing  the  said 
£.  F.  so  being  such  bailiff  as  aforesaid,  and  the  said  C.  D.  as  his  servant  as 
aforesaid,  did  then  and  there  necessarily  and  unavoidably  make  a  little  noise 
and  disturbance  in  the  said  messuage  or  dwelling-house,  and  stay  and  con- 
tinue therein,  making  such  noise  and  disturbance,  for  the  said  space  of  time  in 
the  said  first  count  of  the  said  declaration  mentioned  f ,  as  they  lawfully  might  for 
the  cause  aforesaid,  doing  no  unnecessary  damage  to  the  said  plaintiff  on  that 
occasion  ;  which  are  the  said  several  supposed  trespasses  in  the  introductory 
part  of  this  plea  mentioned,  and  whereof  the  said  plaintiff  hath  above  thereof 
complained  against  the  said  C.  D.  and  E.  F«  And  this,  d&c. — [Conelwie  tnth 
a  verification^  09  ante^  907,  sixth form,'\ 

Jusufication       [This  plea  ii  similar  to  the  former^  as  far  as  the  asterisk^  omitting  the  enums- 

to  plaintiff'^  ration  of  the  trespasses^  and  what  relates  to  the  seizure  oj  goodSf  and  stating 

Jfi^fa.   ^^  that  the  judgment  was  recovered^  and  execution  issued  against  **'one  J.  K,"  atid^ 

t^pinion^  a<  the  asterisk^  insert  the  following  averment :] — And  the  said  C.  D.  and  E. 

(p)*  F.  further  say,  that  before  and  at  the  said  time  when,  dtc.  divers  goods  and 

[  *1035  ]   chattels  of  the  *said  J.  E.  liable  to  be  taken  in  execution  by  the  said  E.  F.  as 

such  bailiff  as  aforesaid,  under  and  by  virtue  of  the  said  writ  and  warrant,  were 

in  the  said  messuage  or  dwelling-houso  in  the  said  declaration  mentioned,  and 

that  thereupon,  under  and  by  virtue  of  the  said  writ  and  warrant,  the  said  £.  F. 

^c. — [State  the  entry  into  the  dwelling-house  of  plaintiff,  and  the  seizure  of  the 

goods  of  J,  K.  therein^  as  ante,  1134,  from  the  asterisk  to  the  end,  omitting  what 

relates  to  the  sale  of  the  goods.] 

(n)  This  is  alMolutely  requisite,  II  Moore,  40.  the  justification  must  be  confined  as  above,  to  the 

(o)  Where  the  plea  is  by  the  shenff,  the  sale  of  entry  into  the  house,  and  the  piainliif's  property  in 

the  goods,  and  the  return  of  the  writ,  may  be,  as  in  tiie  goods  disputed,  under  the  general  issue.    A 

the  form)  post,  1 1S5.  party  cannot  Justify  entering  the  house  of  a  strang- 

(p)  See  notes  to  the  last  form.    It  frequently  er  under  a  ji.  fa.  against  a  third  person,  unless 

happens,  that  under  an  execution  against  a  debtor,  such  third  person's  goods  were  actually  in  the  house, 

a  miudulent  conveyance  of  his  goods  to  a  third  per-  6  Taunt.  769. 1  Marsh.  33S,  6.  C  .--Tidd,  9th  ed. 

son,  in  whose  house  they  were  taken,  is  set  up,  1011;  and   see    Palm.    52.— €    Taunt.    246.— I 

and  he  brings  an  action  of  trespass ;  in  this  case  Marsh.  666, 6.  C. 
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[Same  as  in  the  form,  antcj  1134,  /o  the  f,  except  that  the  judgment  t«  not  to  to  rxil 

bt  stated^  and  then  proceed  as  follows :] — And  afterwards,  and  before  the  return  — 

thereof,  to  wit,  on  the  same  day  and  year  last  aforesaid,  in  the  county  aforesaid,  rf^** 

soid  the  same  goods  and  chattels,  and  by  such  sale  thereof  and  of  certain  other  /^^opcsa. 

111/.,  •ii-Tvi  n  Justincaiion 

ffoods  and  chattels  of  the  said  plaintiff  made  and  levied  the  sum  of  a —  towards  by  a  «A«n/f 
satisfaction  of  the  debt  and  damages  aforesaid,  as  it  was  lawful  for  him  to  do  fa.{q). 
for  the  cause  aforesaid.     And  the  said  defendant  afterwards,  and  before  the  re- 
turn of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the  county 
aforesaid,  paid  to  the  said  £.  F.  the  sum  of<£ —  part  of  the  said  sum  of  money 
so  made  by  sale  of  (he  2>aid  goods  and  chattels  as  aforesaid,  in  part  satisfaction 
of  the  debt  aud  damages  aforesaid  ;  and   afterwards,  and  at   the  return  of  the 
said  writ,  to  wit,  on,  &c.  returned  the  said  writ  to  the  said  court  of  our  said  lord 
the  king,  t>efore  the  king  himself,  at  Westminster  aforesaid,  and  then  and  there 
returned  thereon,  that  by  virtue  thereof,  he  had  caused  to  be  levied  of  the  goods 
and  chattels  of  the  said  plaintiff,  the  said  sum  of  £ —  part  whereof,  to  wit,  the 
sum  of  £ —  he  had  retained  for  poundage  due  on  the  said  levy,  and  that  ^— 
residue  thereof,  he  had  paid  to  the  said  E.  F.  in  part  satisfaction  of  the  debt 
*and  damages  therein  mentioned,  and  that  the  said  plaintiff  had  not  any  other  r  wxi36 1 
or  more  goods  and  chattels  in  the  bailiwick  of  him  the  said  defendant,  whereof 
the  said  defendant  could  cause  to  be  levied  the  residue  of  the  said  debt  and  da- 
mages, or  any  part  thereof.     Which  are,  &c.  — [Same  as  the  form,  ante,  1134, 
to  the  end,] 

tTNDfetl 
STATUTCa. 

[First  plea^  general  issue,  as  ante,   1061;  second  plea,  as  follows :"} — And  Plea  by  a 
for  a  further  plea  in  this  behalf,  [as  io{s)  the  breaking  and  entering  the  said  justifyinR 
piece  or  parcel  of  land,  part  of  the  said  close  in  which,  &c.  situate,  lying,  and  ^^^^^r, 

being  in  the  said  parish  of in  the  county  of  and  with  feet,  in  walk-  ""^Yhi^ 

ing,  treading  down,  trampling  upon,  consuming,  and  spoiling  the  grass,  ling,  way  Act,  13 
furze,  fern,  and  herbage  of  the  said  F.  there  growing,  and  digging  up,  tearing  ^s,(r).'^' 
up,  damaging,  and  spoiling  the  soil  of  the  same  piece  or  parcel  of  land,  and 
digging  up,  taking  and  carrying  away,  in  and  from  the  said  piece  or  parcel  of 
land,  the  said  stones,  gravel,  and  sand,  in  the  said  first  count  mentioned,  and  as 
to  the  seizing,  taking,  and  carrying  away  the  said  gravel,  stones,  and  sand,  of 
the  said  J.  in  the  said  last  count  mentioned,]  the  said  defendants,  by  leave,  &c. 
[actio  non,  4*c.]  because  they  say,  that  the  said  W.  S.  before  and  at  the  sever- 
al times  when,  &c.  was  and  still  is  a  surveyor  of  the  highways,  in  and  for  the 
said  parish  of-*—  and  duly  appointed  to  that  office,  in  pursuance  of  the  Stat- 
es) S«e  the    notes  to  ihe  form,   ante,  1138.    Act,  authoming  the  oorveyor,  &c.  to  take  materi- 
Though  the  aboye  form  is  giyen,  it  does  not  appear    als,  and  decisions  ihereon,  8  Burn,  J.  «6ih  ed.  SS 
to  be  necessary  in  this  case  to  stale  a  return,  10    to  S5.  as  to  the  appomtment  of  the  sanreyor,  see 
Ea8l,73.    It  b  said,  indeed,  in  1  Salk.  409— Com.    Id.  49.    The  81st  section  of  the  act  allows  the  de- 
Dig.  Pleader,  3  M.  24—6  T.  R.  «85,  that  in  jusiify-    fondant  to  give  the  matter  m  evidence  under  the 
iDg  under  a  /i./a.  the  sheriff  or  other  principal    general  issue,  and  Umils  the  time  for  brmgmg  ao 
officer  must  show  that  the  process  has  been  return-    lions,  and  gives  treble  costs.-   Section  78  provides 
ed ;  but  this  seems  erroneous,  for  the  disiinclion  is    that  the  defendants  shall  not  be  deemed  trespass- 
between  mesne  and^noi  process,  and  no  return  of    ers  abjniUo,  ......  .  „.-„j-j 

the  Utter  need  in  general  be  staled  in  pleading,  4  (•)  The  enumeration  of  the  ^^"P"*^ '"j;°<*«f 
Rep.  67  a.-^  Id.  90  a.— 2  SaUc.  700.— Ld.  Raym.  to  be  justified,  must  depend  on  the  statements  m 
776.— Com.  Dig.  Return,  E.  1.  Execution,  C.  7.  the  declaration,  and  in  many  cases  may  be  whoUy 
—10  East,  7S.— 6  B .  &  C .  489.  ^.  ^  unnecessary. 

{r)  See  the  sections  of  the  General  Highway 
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1136  PLEAS    IN    BAR. 

TO  Kciz.    |](e  in  that  case  made  and  provided :  and  that  before  and  at  the  said  several 
tiines  when,  di&c«  the  highways  within  the  said  parish  of       '   being  out  of  re- 

■TATUTct.  pftir,  and  there  being  occasion  for  stones,  sand,  and  gravel,  to  repair  the  same, 
and  the  said  piece  or  parcel  of  land  in  the  introductory  part  of  this  plea  men- 
tioned, and  in  which,  d&c.  before  and  at  the  said  several  times  when,  &c.  being 
certain  waste  land  and  common  ground  in  the  said  parish  of he  the  said 

[*1137]  W.  S.  as  such  surveyor  as  aforesaid,  *and  the  said  W.  F.,  W.  P.,  and  I.  S.  as 
his  servants,  and  by  his  command,  at  the  said  several  times  when,  &c.  entered 
the  said  piece  or  parcel  of  land  in  the  introductory  part  of  this  plea  mentioned, 
in  which,  &c.  being  such  waste  land  and  common  land  as  aforesaid,  for  the 
purpose  of  searching  for,  digging  for,  getting,  and  carrying  away,  and  did  then 
and  there  dig  up  and  carry  away  the  said  stones,  gravel,  and  sand,  in  the  said 
declaration  mentioned,  from  and  out  of  the  said  piece  or  parcel  of  land  in  the 
introductory  part  of  this  plea  mentioned,  so  being  waste  land  and  common 
ground  as  aforesaid,  for  the  mending  of  the  said  highways  so  out  of  repair  a» 
aforesaid,  and  for  the  use  thereof,  the  same  being  fit  and  necessary  for  that  pur- 
pose, and  then  and  there  used  and  applied  the  said  stones,  gravel,  and  sand  so 
dug  up,  taken,  and  carried  away  as  aforesaid,  in  and  about  the  necessary  re- 
pairing and  amending  of  the  said  highways,  as  it  was  lawful  for  them  so  to  do. 
And  this,  &c.— [Conclude  with  a  verification^  as  ante^  907.} 

pftMbpiun-  [First  ptea^  general  isme^  itcond  pUa^  actio  noiuj — Because  they  say, 
■ad  taldo***  ^^^^  ^^®  ^^  plaintiff,  oUf  &c.  {day  when  rent  fell  rftie,)  and  for  a  long  space  of 
his  goodsi      time  then  last  past,  and  from  thence  until  and  at  the  said  time  when,  die.  held 

Koodi  htd     and  enjoyed  certain  premises,  situate  and  being  in  the  parish  of in  the 

iMUy^emo^  county  aforesaid,  as  tenant  thereof  to  the  said  C.  D,  under  and  by  virtue  of  a 
Ted  there  by  certain  demise  thereof,  before  then  made  by  the  said  C.  D.  to  the  said  plain- 

Muntinl  to  /•  /• 

prevent  a  tiff[/),  upon  which  demise  a  certain  yearly  rent,  to  wit,  the  rent  or  *sum  of  a—- 
,p5JJ5^  ^  was  reserved  and  made  payable  by  the  said  plaintiff  to  the  said  C.  D.  by  four 
^^^^*f  *^^^  &°^  equal  quarterly  payments,  to  wit,  on,  &c.  {slating  the  days  of  payment ;) 
other  juremi-  and  the  said  C.  D.  in  fact  further  says,  that  just  before  the  said  time  when, 
fore  defend-  &c.  to  wit,  on  the(ir]  da/  and  year  last  aforesaid,  a  large  sum  of  money,  to 

anddbtniBH  ^*»  *^  ®***"  ^^  ^ —  ^^  *^®  '^"^  aforesaid  for  [one  quarter]  of  a  year  of  the 
ed,  under  11  said  d^uise^  ending  on  the  day  and  year  last  aforesaid,  became  and  was  due, 
I9.(tt).  owing,  and  payable  from  the  said  plaintiff  to  the  said  C.  D.  and  from  thence 
[*1138]  until  and  at  the  said  time  when,  d^c.  remained  and  continued  due,  in  arrear, 
and  unpaid  ;  and  the  said  C.  D.  and  E.  F.  in  fact  further  say,  that  just  before 

(<)  This  statement  of  the  parties  to  the  orijginal  latter  case  it  will  not  be  necessary  to  state  how  the 

demise  seems  unnecessary,  and  should  be  omitted,  goods  were  disposed  of.    As  to  what  cases  are 

ifnot  clearly  the  fact.  wiihin  the  act,  and  what  wi!l  be  a  good  defence 

(«)  €ke  the  avowries,  ante,   1053,  and  noies.  under  liiis  plea,  see  ante,  496  b,  c. 
This  defence  cannot,  under  11   Geo.  2.  c.  19,  be        (to)  It  has   been  considered  that  the  stat.  11 

Siven  in  evidence  under  the  general  issue,  but  must  Geo.  2.  c.  19,  applies  only  to  removals  after  the 

e  pleaded  specially,  vide  f  Esp.  Rep,  257.-4  rent  is  actually  due  and  in  arrear,  t)ti/^  S  Esp.  N. 

Campb.  1S6.    If  t  third  person  sues  for  the  entry  P.  Rep.  16.     1  Sauid.284a. — Sed vide  4  C^mph, 

into  nis  house,  and  taking  the  goods  as  his  goods,  136 ;    and   the  words  of  the  statute  do  not  jusljiy 

the  justification  must  be  confined  to  the  entry  into  such  a  conclusion.    Rent  is  not  actually  due  uotu 

the  iiouse,  and  the  plaintiff's  property  in  the  goods  the  last  instant  of  that  day  on  which  it  is  made 

must  be  disputed  under  the  general  issue  ;  for  the  payable  ;  see  also  2  Saund.  2,  a,  b.    If  the  remo* 

statute  11  Geo.  2.  c.  19.  s.  1  &  2,  only  applies  to  val  was  before  the  rent  became  due,  then  omit  tho 

the  tenant's  goods  being  fraudulently  removed,  and  words  between  inverted  commas, 
even  protects  subsequent  bonu  Jidt  sales.    In  the 


IN    TRESPAdS   TO   RfiAL   tROPEllTY.  '138 

the  said  time  when,  &c.  that  ia  to  say,  "  after  the  said  rent  became  and    '^  ^■^*' 

was  due  and  payable,  and  when  the  same  was  actually  due,  in  arrear,  and  un-       

paid(io),  and"  within  thirty  days  next  before  the  said  time  when^  &c.  the  said  statutxi. 
plaintiff  fraudulently  and  clandestinely  conveyed  away,  and  carried  off  and  from 
the  said  premises  so  held  and  enjoyed  by  the  said  plaintiff,  as  such  tenant  thereof 
to  the  said  defendant  as  aforesaid,  the  said  goods  and  chattels  in  the  said  declara- 
ttOD  mentioned,  being  the  proper  goodi  and  chatUh  of  him  ike  anid  plainiiff{x)^ 
to  prevent  the  said  defendant  from  distraining  the  same  for  the  said  rent, 
60  *^  before  and  at  the  time  of  the  said  removal  actually"  due,  in  arrear,  and  un- 
paid as  aforesaid,  and  for  that  purpose  conveyed  the  said  goods  and  chattels  in 
the  said  declaration  mentioned,  to  the  said  [warehouse]  in  which,  &c.  wilhoiU 
leaving  any  other  goods  and  chaittU  in  the  said  premises,  so  held  by  the  said 
plaintiff  as  aforesaid^  tohereon  the  said  defendant  could  or  might  distrain  for  stick 
arrear  of  rent^  as  aforesatd,(y)  for  which  reason,  and  because  the  said  rent  still 
remained  in  *arrear  and  unpaid,  and  because  there  was  no  sufficient  distress  upon  [  *1 139  ] 
the  said  premises  so  held  by  the  said  plaintiff  as  aforesaid,  whereon  the  said 
G.  D.  could  distrain  for  such  arrear  of  rent(z),  and  because  the  said  goods  and 
chattels,  which  had  been  so  fraudulently  and  clandestinely  conveyed  away 
and  carried  off  by  the  said  plaintiff  as  aforesaid,  still  remained  and  were  iu  the 
said  [warehouse]  in  which,  &c.  to  which  the  same  had  been  so  conveyed  as 
aforesaid,  the  said  C.  D.  in  his  own  right,  and  the  said  E.  F.  as  the  servant  of 
the  said  C.  D.  and  by  his  command,  aflerwards,  and  while  the  said  rent  so  re- 
mained due,  in  arrear,  and  unpaid  as  aforesaid,  and  withir\,  thirty  days  (a)  next 
afler  the  said  goods  and  chattels  were,  and  had  been  so  fraudulently  and  clan- 
destinely conveyed  away  and  carried  off  as  aforesaid,  that  is  to  say,  at  the  said 
time  when,  dec.  entered  into  the  said  [warehouse]  in  which,  &c.  in  the  said 
declaration ^mentioned(&)  (the  outer  door  thereof  being  then  open(c),)  in  order 
to  seize  and  take  the  said  goods  and  chattels,  so  therein  being  as  aforesaid,  as 
a  distress  for  the  said  arrear  of  rent  so  due  and  owing  unto  the  said  C.  D.  as 
aforesaid,  and  did  thereupon,  at  the  said  time  when,  &c.  and  within  thirty  days 
next  aAer  the  said  goods  and  chattels  had  been  and  were  so  fraudulently  and 
clandestinely  conveyed  away  and  carried  off  as  aforesaid,  in  the  said  [ware- 
house] in  which,  &c.  take  and  seize  the  said  goods  and  chattels,  in  the  intro- 
ductory part  of  this  plea  mentioned,  so  there  found,  as  a  distress  for  the  said 
arrear  of  rent  (the  same  then  remaining  due,  in  arrear,  and  unpaid((Z),)  and  did 
impound  the  same  at  *a  small  and  convenient  distance  from  the  said  [ware- [*!  140] 
bouse,]  in  which,  &c.  and  did  thereupon  give  due  notice  of  such  distress,  and 

(ta)  See  preceding  note.  Geo.  2.  c.  19.  sec.  7.  to  break  open  in  the  day  time 

\x)  It  most  appear  that  the  goods  removed  wero  with  the  assistance  of  a  peace  qffieer^  any  piace' 

the  property  of  ttie  tenant,  for  it  seems,  by  analo-  where  goods^  fraudulently  removed,  are  deposited' 

gy  Wflib  the  decision  on  the  statute  8  Anne,  c.  14,  even  a  dwelhng-houf a,  "  oath  being  first  made  be- 

reported  in  Strange,  787,  that  the  statute  11  Geo.  fore  some  justice  of  the  peace  of  a  reasonable 

S.  c.  19.  8.  2,  does  not  extend  to  lodgers,  or  per-  ground  to  suspect  such  goods  tobetliercin."    See 

sons  not  being  immediate  tenants.    See  5  M.  &  also  2  Saund.  S84  b. 

S.  38.  (e)  This  averment  is  necessary,  see  11  Moore, 

iy)  These  words,  though  commonly  used,  appear  40. 

to  be  unnecessary.  {d)  The  stat.  11  Geo.  2.  c.  19,  s.  1,  directs,  that 

tx)  This  averment,  though  usual,  appears   to  the  goods  shall  bo  disposed  of  **  in  such  manner  as 

be  unnecessary.  if  they  had  been  distrained  on  the  premises,"  and 

(a)  The  statute  requires  the  distress  to  be  made  therefore  the  plea  proceeds  to  show  that  the  direc- 

within  thirtT  days  afler  the  removal.  tions  of  the  stat.  2  W.  It  >}.  s.  I.  c.  8|  have  been 

(6)  Lanolordf  aud  leators  arc  empowered  by  11  complied  with, 


1144)  PLEAS    IN    BAR. 

TO  EEAi.    of  the  cause  of  such  taking,  and  also  of  the  said  place  where  the  said  part  of  the 

^^ '  said  furoiture,  goods,  and  chattels  was  impounded,  unto  the  said  plaintiff,  and 

•TATUTEs.  ^^^  ^®^P  ^"^  detain  the  said  goods  and  chattels,  under  the  said  distress,  for  the 
space  of  five  days  next  after  the  taking  and  carrying  away  the  same  as  afore- 
said, in  order  to  give  the  said  plaintiff  an  opportunity  to  replevy  the  same,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided  ;  and  the 
said  plaintiff  not  having  replevied  the  said  part  of  the  said  goods  and  chattels, 
within  the  said  space  of  such  five  days,  the  said  C.  D.  in  his  own  right,  and 
the  said  £.  F.  as  his  servant,  and  by  his  command,  afterwards,  and  after  the 

expiration  of  the  said  space  of  five  days,  to  wit,  on  the day  of in  the 

year  aforesaid,  caused  the  same  to  be  in  due  manner  appraised  by  two  sworn 
appraisers (e),  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided ;  and  after  such  appraisement,  the  said  C.  D.  and  E.  F.  kept  and  de- 
tained the  same  for  the  use  of  the  said  C.  D.  in  satisfaction  of  the  said  rent  and 
the  charges  of  the  distress  and  appraisement  aforesaid(/),  as  they  lawfully 
might  for  the  cause  aforesaid,  inasmuch  as  the  said  plaintifi*  had  not  replevied 
the  said  part  of  ihe  said  furniture,  goods,  and  chattels,  or  paid  the  said  arrear  of 
rent,  together  with  fhe  charges  of  the  distress  and  appraisement  aforesaid,  to 
the  said  C.  D.  and  £.  F.  And  this  the  said  defendants  are  ready  to  verify, 
wherefore,  &c. — [Conclude  wHh  a  verification^  as  anUt  907.] 


t*ii4i]  *PLEA  IN  EJECTMENT. 


General  uh  In  Ihe  King^a  Bench  (or  "  C.  P.") 
■ue(g-).  *=•  ' 

C.  D.  1  Term,  —  WiU.  47 

ats.  I       And  the  said  G.  D.  by  E.  F.  his  attorney, 

John  Doe,  on  demise  of  A.  B.  \  comes  and   defends   the  force   and   injury* 
and  others.  ^  when,  6lc.  and  says,  that  he  is  not  guilty  of 

the  said  supposed  trespass  and  ejectment  [or,  if  several  ousters  are  laid  in  ihe 
declaration  **  of  the  said  supposed  trespasses  and  ejectments"]  above  laid 
to  his  charge,  or  of  any  part  thereof,  in  manner  and  form  as  the  said  John  Doe 
hath  above  thereof  complained  against  him ;  and  of  this  he  the  said  C.  D.  puts 
himself  upon  the  country,  &c. 

{e)  Qu€tret  if  it  should  not  bo  shown  by  whom  2  W.  &  M.  a.  I.  c.fi. 

sworn,  as  directed  by  the  stai.  2  W.  &  M.  6. 1.  c.  6.  {g)  See  form,  Tidd's  Forma,  208.    Aa  to  pl«ad- 

,  (/)  Quart,  if  a  sale  and  payment  of  the  over-  ing  to  the  jurisdiction,  aee  Tidd'a  Forma,  9th  ed. 

plus  ought  not  to  be  atated,  aa  directed  by  the  ataU  690. 


[    *1142    ] 


•REPLICATIONS  IN  ABATEMENT. 


e 


TO   CO- 
VERTVJl£. 

/«  Ih*  long's  Bench  (or  "  C.  P.")  T.  .  pie»  of 

agt.  >  And  the  said  plaiotiflf  aaitb,  that  his  said  bill  [or  "  the  said  writ,"]  faci(a), 
C.  D.  J  by  reason  of  any  thing  by  the  said  defendant  in  her  said  plea  above 
alleged,  ought  not  to  be  quashed,*  because  he  says,  that  at  the  time  of  the  ex- 
hibiting the  said  bill  [or^  if  in  C*  P.  or  by  ortgtno/,  «ai/,  <*  at  the  time  of  issuing 
of  the  said  writ,"]  against  the  said  defendant,  she  the  said  defendant  was  not 
married  to  the  said  £.  F.  in  the  said  plea  mentioned,  in  manner  and  form  as 
the  said  defendant  hath  above  in  her  said  plea  in  that  behalf  alleged.  And  this 
he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


TO   HOJf- 
JOIMDKR. 


[Commencement  ae  above^  to  the  aeleriek*] — Because  he  saith,  that  the  said 
several  promises  and  undertakings  were  not  made  by  the  said  defendant  jointly  '^^  ^  P^®*  ^^ 

-  ,  .11  •i-r«T^<  1^.  J^   noD-joinder 

and  together  with  the  said  £.  F.  \n  manner  and  form  as  the  said  defendant  hath  in  asBamp- 
above  in  his  said  plea  in  that  behalf  alleged.     And  this  he  the  said  defendant  proves 
prays  may  be  inquired  of  by  the  country,  dtc.  r'«'«  "*<*» 

fendant 
.      Q  alone  (fr). 

agt.    \     And  the  said  plaintiff  saith,  that  his  said  bill  [or^  if  in  C.  P.  or  by  ,j„„^^„ 

C.  D.  j  original^  aay^  **  the  said  writ,"]  by  reason  of  any  thing  by  the  said  £.  To  a  plea  of 

D.  in  his  said  plea  above  ^alleged,  ought  not  to  be  quashed,  because  he  saith,  thai  defend- 
that  the  said  E.  D.  long  before  and  at  the  time  of  the  exhibiting  the  bill,  [or,  if  ^^"^ 
tfi  C.  P.  or  by  original^  aay^  *'  issuing  of  the  said  writ"]  was,  and  still  is,  called  ^«U  ^j  the 
and  known  as  well  by  the  name  of  C.  D.  as  by  the  name  of  £.  D.  to  wit,  at,  the  oUier(c). 
dfrC.  {venue)  aforesaid.     And  this  the  said  plaintiff  prays  maybe  inquired  of  by  I  ^1143 J 
the  country,  d&c.(d) . 

A     -n  To  a  plea  of 

•^^  ■**•  ^  •  ^  misnomer, 

agt.   I     And  the  said  plaintiff  saith,  that  the  said  person  against  whom  the  ••toppei  by 
C.  D.  )  said  plaintiff  hath  exhibited  his  said  bill  by  the  name  of  C.  D.  ought  not  E^^f,"^ 
to  be  admitted  or  received  to  plead  the  plea  by  him  above  pleaded,  for  quash- 
ing the  said  bill  of  the  said  plaintiff;    because  he  saiih,  that  the  said   person 

(a)  See  the  plea,  and  notes,  ante,  899.    The  the  note  to  the  last  form, 
fbms  in  Lil.  Eot.  12S— 2  Rich.  C.  P.  1, 2—1  Mall.        (c)  See  Tidd's  Forms,  6th  edit.  SS6.—  Rastall's 

9,  conclude  with  a  formal  traverse  and  verification,  Entries,  54. — Thomp.  1. — I  Wentw.  Index.    Ev- 

bat  this,  according  to  the  general  rule  of  replying,  idence  of  the  defendant  having  been  once  or  twice 

in  1  Saund.  105  b,  n.  8,  b  unnecessary,  and  the  called  by  the  name  he  is  sued  by,  will  not  suffice, 

above  form  of  commencement  and  concfunoR  (in-  3  M.  &  B.  45S.    The  plaintiff  majr,  even  in  a  pe- 

serting  the  word  "irril"  instead  of  "  M//,**  when  nal  action,  amend  writ  and  declaration,  by  appljnng 

the  proceedings  are  in  the  Common  Pleas,  or  by  to  a  judge,  8  M.  &  S.  450. 
orinnal)  will  m  all  cases  suffice.    If  the  defendant        (d)  1  B.  &  P.  60.— Rast.  Ent.  106,  834.  Willes, 

had  been  married,  but  her  husband  dead,  the  latter  558. 
faot  should  be  replied.  (e)  As  to  this  replication,  see  Bac.  Ab.  Pleas, 

(6)  See  the  pleas  and  notes,  ante,  900,  and  the  I.  II.— Thonip.  Ent.  1.— Tidd's  Forms,  6th  ed. 

forms,  1  Wentw.  17,  33,  47.— t  Rich.  C .  P.  3,  and  267.— 1  Ld.  Raym.  249.-2  New  Rep.  463. 
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^        acftinst  whom  he  the  said  plaintiff  hath  exhibited  his  said  bill  by  the  name  of  C. 

D.  heretofore,  to  wit,  in  (he  Term  of last  past,  came  into  this  court  here, 

and  put  in  bail  at  the  suit  of  the  said  plaintiff  in  the  plea  aforesaid,  by  the  name 
of  C.  D.  as  by  the  record  thereof  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  Westminster  aforesaid,  more  fully  appears. 
And  this  he  the  said  plaintiff  is  ready  to  verify  by  that  record  ;  wherefore  he 
prays  judgment  if  the  said  person  against  whom  he  the  said  plaintiff  hath  exhi- 
bited his  said  bill  by  the  name  of  G.  D.  ought  to  be  admitted  or  received  to  his 
said  plea  for  quashing  the  said  bill,  contrary  to  his  own  acknowledgment  and 
the  said  record,  &c.  and  that  he  may  answer  over  to  the  said  bill. 

cAMETUR       And  hereupon  the  said  plaintifi^  inasmuch  as  he  cannot  deny  the  several  mat- 

"mvE^^  ters  above  pleaded  by  the  said  defendant,  but  admits  the  same  to  be  true,  prays 

^Mcivr     judgment  that  the  said  bill  [or^  if  in  C.  P.  or  by  original  »ay,  ••  writ,"]  of  (be 

bre9e{f).   said  plaintiff  may  be  quashed,  to  the  intent  that  he  the  said  plaintiff  may  exhibit  a 

better  bill  [or^  if  in  C.  P.  or  by  original,  say,  **  issue  a  better  writ,"]  against 

the  said  defendant ;  therefore  it  is  considered  by  the  court  of  our  said  lord  the 

king,  before  the  king  himself  [or,  if  in  C  P.  *'  of  the  Bench  aforesaid,"]  now 

here,  that  the  said  bill  [or,  **  writ"]  of  the  said  plaintiff  be  quashed,  d&c. 


[*1144]  •REPLICATIONS  IN  BAR. 


£ftot>pel  [The  replication  of  matter  of  estoppel  commences  differently  from  other  repli- 

cations,  and  is  as  follows  :] — **  And  the  said  plaintiff  saith,  that  the  said  defend- 
ant ought  not  to  be  admitted  or  received  to  plead  tbe  said  plea  by  him  [second- 
ly] above  pleaded,  as  to  so  much  thereof,  wherein  he  alleges  that,  &c.  \slaiing 
the  part  of  the  plea  to  which  the  estoppel  relates."} — Because  he  says,  that,  d&c. 
IJiere  state  the  ground  of  estoppel,  either  by  the  pleadings  and  verdict  in  a  for* 
mer  suit,  or'  by  a  bond,  ^c.  as  in  the  forms  referred  to  in  the  note(g),  and  ron- 
clude  as  follows  :]  and 'this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  ho 
prays  judgment  if  the  said  defendant  ought  to  be  admitted  or  received  against 
the  said  record  [or  "  against  his  own  acknowledgment  by  his  deed  aforesaid,"] 
to  plead  the  plea  by  him  [lastly]  above  pleaded  in  this  suit,  that,  &c.  [^slaiing 
and  concluding  with  the  allegation  in  that  part  of  the  plea  to  which  the  estoppel 
relates,] 


(/)  See  Tidd's  Forms,  6th  ed.  267.  817.— 2  Ld.  Raym.  1550;  if  not,  it  should    be 
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/ft  th€  K.  B.  (or  ••  C.  P.*')  IK 

OEirXRAL. 

A.  B.  N  Ttrm^ WUL  4.        l.  Special 

agt.   I     And  the  said  plaintiff  as  to  the  plea  of  the  said  defendant  by  him  •*^^^^h 
C.  D*  j  [first]  above  pleaded*  and  whereof  he  hath  put  himself  upon  the  coun- 
try, doth  the  like. 

*And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  bj  him  [se-  [*1145] 

condly]  above  pleaded,  saith,  that  the  said  plaintiff,  by  reason  of  any  thing  by^  mencement 

the  said  defendant  in  that  plea  alleged,  ought  not  to  be  baned  from  having  and  H^^  j^^^^^' 

maintaining  *  his  aforesaid  action  thereof  against  the  said  defendant,  because  special  plea 

he  saith  that,  d&c. — [Here  $taie  the  iubjecUmaUer  of  the  replication.]  edprecludi 

noH{i). 

In  the  K.  B.  (or  "  C.  P.") 

A.  B.  X  Term, WUL  4.      The  like, 

V.  \  And  the  said  plaintiff  prays  a  day  to  imparl  to  the  said  pleas,  and  {hf^i^JS^of 
C.  D.  j  then  to  reply  to  the  same,  and  it  is  granted  to  him,  &c. ;  and  thereup*  one  of  the 
on  a  day  is  given  to  the  parties  aforesaid  to  come  before  our  said  lord  the  king, 
at  Westminster,  on,  &c.  that  is  to  say,  for  the  said  plaintiff  to  imparl  to  the  said 
pleas,  and  then  to  reply  to  the  same,  &c.  at  which  day,  before  our  said  lord  the 
king  at  Westminster,  come  as  well  the  said  plaintiff  as  the  said  C.  D.  by  their 
attomies  aforesaid,  and  the  said  £•  F.  cometh  not,  and  hereupon  the  said  plain- 
tiff giveth  the  court  here  to  understand  and  be  informed,  that  after  the  last  con- 
tinuance of  the  plea  aforesaid,  and  before  this  day,  to  wit,  on,  d&c.  at,  d&c.  (ve- 
nue) aforesaid,  the  said  E.  F.  died,  and  the  said  C.  D.  survived  him,  which  al- 
legation the  said  C.  D.  doth  not  deny,  but  admits  the  same  to  be  true,  there- 
fore let  all  the  proceedings  in  this  cause  against  the  said  £.  F  be  stayed. 
And  the  said  plaintiff  as  to  the  said  plea  of  the  said  C.  D.  and  E.  F.  by  them 
first  above  pleaded,  and  whereof  they  have  put  themselves  upon  the  country, 
doth  the  like.  And  the  said  plaintiff,  as  to  the  said  second  plea,  &.c. — [^Same 
ae  in  the  above  form.'] 

And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  d&c.    Biantotl^ 

country. 

And  this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment,  ^^^ 
and  his  damages  by  him  sustained  on  ^occasion  of  the  non- performance  of  the  ferifieaUon 
said  several  promises  and  undertakings  in  the  said  declaration  mentioned,  to  be  sit. 
adjudged  to  him,  &c.  [  *n46] 

{k)  When  the  defendant  pleads  only  one  plea,  ing  the  words,  **  secondly,"  "  thirdly,"  &c.  "  aboTa 

and  concludes  to  the  country,  and  the  issue  is  im-  pleaded."  &c. 

mediately  made  up,  the  sitnilUer  is  not  framed  in        (t)  This  is  the  proper  mode  of  commencement 

this  mode,  but  the  words,  **  and  the  said  ptaintiff  when  the  replication  denies  or  contains  an  answer  to 

doth  the  like"  are  added  at  the  end  of  the  plea  the  whole  of  the  plea,  but  when  the  replication  con- 

with  an  award  of  the  venire,  Rich.  C.  P.  148 :  but  tains  only  an  answer  to  a  part  of  the  plea,  it  must, 

when  the  plaintiff  does  not  wish  immediately  to  in  the  commencement,  bo  qualified  accordingly, 

proceed  to  trial,  the  special  similUer  is  adopted :  because  a   replication  assuming  to  answer    the 

aud  when  thore  are  several  pleas,  some  concluding  whole  of  the  plea,  but  in  fact  only  answering  a  part, 

to  the  country,  and  others  with  a  verification,  the  is  insufficient,  1  Saund.28,  n.S.---Com.  Dig.  Plead- 

special  eimiltter  to  all  the  former  is  proper,  insert-  er,  F.  26.«Ante,  vol.  i.  lodes,  **  R^UcmonJ* 
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TO  UIUHF. 


[RepUcaiions  to  plea$,  ante,  909  a.     Fir»t  similiter  to  the  general  issue ;  ««- 
usury  to  an  cofid  similiter,  as  folloxcs ;] — And  the  said  plaintiffs  as  to  the  said  plea  of  the 
Sm  of  CX-*  s»'<^  defendant  by  him  [secondly]   above  pleaded  to  the  [first]  count  of  the 
A*b*n'  ^^*'  ^^^^  declaration  saith,  that  they  the  said  plaintiffs  by  reason  of  any  thing  by  the 
indorsed  to  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  having  and  main* 
without"       taining  their  aforesaid  action  thereof  against  him  the  said  defendant,  because  pro- 
of  usury^^    testing  that  such  usurious  agreement  was  not  made  as  in  the  said  plea  to  the 
and  for  val-  [first]  count  mentioned,  and  that  the  said  bill  of  exchange  in  the  said  [first] 
count  mentioned,  was  not  given  for  such  usurious  consideration  as  in  the  said 
plea  to  the  said  [first]  count  mentioned  for  replication,  nevertheless  the  said 
plaintiffs  say,  that  the  said  bill  of  exchange  in  the  said  [first]  count  mentioned 
was  indorsed  to  the  said  plaintiffs  afler  the  10th  day  of  June  in  the  year  of  our 
Lord  1830,  and  before  the  same  bill  became  due,  to  wit,  on  the  day  and  year 
in  the  said  declaration  in  that  behalf  mentioned,  to  wit,  at,  &c.   (venue)  afore- 
said, for  valuable  consideration,  that  is  to  say,  for  and  in  consideration  of  [the 
said  plaintiff  discounting  the  same,  and  paying  therefore  to  the  said  6.  H«  be- 
ing then  and  there  the  holder  thereof,  a  large  sum  of  money,  to  wit,  the  amount 
of  the  said  sum  of  money  in  the  said  bill  of  exchange,  less  the  legal  interest 
(hereon,  for  the  time  which  the  said  bill  then  had  to  run],  and  that  they  the  said 
plaintiffs  had  not,  at  the  time  of  the  said  bill  being  so  indorsed  to  the  said  plain- 
tifis  as  aforesaid,  or  at  the  time  of  so  discounting  the  same,  or  paying  such  con- 
sideration for  the  said  bill  of  exchange  as  aforesaid,  at  any  time  before  actual 
or  any  notice  that  the  said  bill  of  exchange  had  been  made,  accepted,  indorsed* 
or  given  for  the  usurious  consideration,  or  upon  the  usurious  contract  in  the 
said  plea  to  the  said  [first]  count  in  that  behalf  mentioned,  or  for  any  usurious 
consideration,  or  upon  any  usurious  contract  whatsoever.      And  this,  &c. — 
[Conclude  with  a  verification^  as  ante,  1145.] 

Dwiial  of 

dafettdant't  [Commencement  precludi  non,  as  ante,  1 145.] — Because  he  saith,  that  the  said 
in  ancy( ).  j^fenjant,  at  the  time  of  the  making  of  his  said  several  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  was  of  the  full  age  of  twenty-one  years, 
to  wit,  at,  &c.  (venue)  aforesaid,  and  not  within  the  age  of  twenty-one  years,  in 
manner  and  form  as  the  said  defendant  hath  above  in  his  said  second  plea  in 
that  behalf  alleged.  And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  d&c. 

To  plea  of  ,  , 

in&ncv,  [Similiter  to  general  issue,  if  pleaded,  as  ante^  1144.] — And  as  to  the  said 

*  *^    ^       plea  of  the  said  defendant  by  him  [secondly]  above  pleaded,  so  far  as  the  same 

(*)  Sea  68  Geo.  8.  c.  9S.  ( /)  See  the  forms,  2  Saund.  21 1 . 
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relates  to  the  several  promises  and  undertakings  in  the  said  [first,  secondi  third,  toi't^wct* 
fourth,  and  sixtb(»)]  counts  of  the  said  declaration  mentioned,  the  said  plaintiff  ^^^^^'^ 
saith,  that  he,  by  reason  of  any  thing  by  the  said  defendant  in  that  plea  above  varies,  and 
alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  nej  men- 
against  him,  in  respect  of  the  premises  in  those  counts  respectively  mentioned,  lix°h  count 
because  he  saith,  that  the  said  meat,  drink,  washings  lodging,  and  other  neces-  ^^^  paid  for 
saries  in  the  said  [first  and  second]  counts  of  the  said  declaration  respectively  andnoU^ 
mentioned  to  have  been  found  and  provided  by  the  said  plaintiff  for  the  said  countTfor  ^ 
defendant,  were,  at  the  time  of  finding  and  providing  the  same,  meat,  drink,  y^^^^,^^^^ 
washing,  lodging,  and  other  necessaries,  suitable  to  the  then  degree,  estate,  and  ceived,  and 
condition  of  the  said  defendant(o),  to  wit,  at,  &c.  (venue)  aforesaid,  and  that  giated(m)i 
the  said  goods,  waresj  and  merchandise,  in  the  said   [third  and  fourth]  counts 
of  the  said  declaration  respectively  mentioned  to  have  been  sold  and  delivered 
by  the  said   plaintiff  to  the  said  defendant  were,  at  the  time  of  the  sale  and  de- 
livery thereof,  also  necessaries  suitable  to  the  then  degree,  estate,  and  condition 
of  the  said  defendant,  to  wit)  at,  d&c.  (venue)  aforesaid  \  and  that  the  money  in 
the  said  [sixth]  count  of  the  said  declaration  mentioned  to  have  been  paid,  laid 
out,  and  expended  by  the  said  plaintiff  to  and  *for  the  use  of  the  said  defend-  r*il47l 
ant,  was  so  paid,  laid  out,  and  expended  by  the  said  plaintiff,  in  and  about  the 
purchase  of  necessaries,  fit  and  suitable  to  the  then  degree,  estate,  and  condi- 
tion of  the  said  defendant^  to  wit,  at,  &c.   {venue)  aforesaid.     And  this  he  the 
said  plaintiff  is  ready  to  verify,  wherefore  ho  prays  judgment^  and  his  damages 
by  him  sustained  on  occasion  of  the  not  performing  of  the  said  several  promi- 
ses and  undertakings  in  the  said  [6rst,  second,  third,  fourth,  and  sixth]  counts 
of  thiB  said  declaration  mentioned,  to  be  adjudged  to  him,  &c.     And  as  to  the  Nolipnu^ 
said  plea  of  the  said  defendant  by  him  [secondly]  above  pleaded,  so  far  as  the  ^f^SiSMtip). 
same  relates  to  the  said  several  promises  and  undertakings  in  the  said  [fiflh, 
seventh,  add  last]  counts  of  the  said  declaration  mentioned,  the  said  plaintiff 
saith,  that  he  will  not  further  prosecute  his  suit  against  the  said  defendant  in  re- 
spect of  the  said  last-mentioned  promises  and  undertakings,  or  any  of  them  ; 
therefore  as  to  the  said  last-mentioned  promises  and  undertakings,  let  the  said 
defendant  be  acquitted,  and  go  thereof  without  day,  &c. 

[Precludi  non^  as  anie^  1145,  jirat  ybrm.] -^Because  tie  says;  thai  the  said  RatiScatioii 
defendant,  af)er  the  making  of  the  said  several  promises  and  undertakings  in  ^^t  came  of 
the  said  declaration  mentioned,  and  before  the  commencement  of  this  suit(r),  H,^^i)' 
to  wit,  on,  di&c.  (day  of  his  becoming  ofage^  but  the  precise  day  is  not  material,) 
at,  &c.  (vtnue)  aforesaid,  attained  his  age  of  twenty-one  years.     And  the  sbid 
plaintiff  further  saith,  that  the  said  defendant,  after  he  had  so  attained  his  ag^ 
of  twenty-one  years,  and   before  the  commencement  of  this  suit(r),  to  wit,  on 

(m)  See  forms,  S  Wentw.  96,  and  Index,  iii.  iv.  (q)  See  forms,  S  Wentw.  98, 101 ;  and  see  Chit; 

t-1  Rich.  C.  P.  164.— 2  Rich.  C.  P.  4.— Mor^.  Jun.  on  Contr.  S6,S6.— 1  T.  R.  648.  as  to  the  law 

fSS.— Lil.  Ent.  107 ;  and  as  to  this  replication    m  and  evidence,  ftc.    Another   preferable  form  is 

g  eneral,  see  ante,  Index,  vol.  i. " /n/ancy."  pfen,  posi,  1148.— I  M.  &  S.  724.— S  M.  &  Si 

in)  This  must  depend  on  the  natqre  and  num-  480, 1.    The  replication  is  not  sustained  by  proof 

b  er  of  the  countt  in  the  declaration.  of  a  nromize  afier  action  brought.    4  P.  Si  R.S4S. 

(«)  Most  show  Uiat  eqoipatro  was  necessary,  2  —2  B.  &  C.  826,  S.  C. 

Slra.  1100.— Andr.  277.— Com.  Di^.  Pleader,  2  (r)  As  to  ihe  necessiry  for  this  avanneDt,  seal 

1/V.  12.— 8  T.  R.  67S.— Carth.  110.  M.  &  S.  724  -8  M.  &  ft.  477.-4  D.  &  R.  54*.— 

(»)  No  costs  are  payable  on  this  noli  prouqui,  2  B.  &  C.  826,  S.  €. 
l6Sast,129. 

Vol.  III.  29 
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ToiNFAircr.(||Q  ..^  ^^j  of  ^  J), at,  &c.  (oentie)  aforesaid,  assented  lo,  and 

then  and  there  ratified  and  confirmed  the  said  several  promises  and  under- 
takings in  the  said  declaration  mentioned.  And  this,  d&c. — [Conclude  with  a 
verification^  as  ante^  1145.] 

t*1148 1  *[Precludi  non,  a$  ante,  1145.] — Because  he  sajs,  that  the  said  defendant, 
no^«r  j|(^Q(.  iIjq  making  of  the  said  several  promises  and  undertakings  in  the  said  de* 
plying  to  a  deration  mentioned,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
oy^^uhr  (day  of  becoming  ofage^  or  about  it^)  at,  &.c.  (venue)  aforesaid,  attained  his  age 
^mdied^a^  of  twenty-one  years,  and  that  the  said  defendant  aAer  he  had  so  attained  bis  age 
ter  he  came  of  twenty-one  years,  and  before  the  commencement  of  this  suit,  to  wit,  on,  &c. 
.  at,  dtc.  (venue)  aforesaid,  undertook,  and  faithfully  promised,  in  manner  and 

form  as  the  said  plaintiff  hath  above  thereof  complained  against  hinu  And 
this,  dtc. — [Conclude  with  a  verification^  as  ante^  1145.] 


TO  ALnir 

XirEMT. 


R  ni'    ti  [Precludi  non^  as  ante^  1 145.] — Because  he  says,  that  before  and  at  the  time 

to  plea  of  al-  of  the  commencement  of  this  suit,  he  the  said  plaintiff  was,  and  still  is,  resident 
That  plaint  in  this  kingdom,  by  the  license  and  permission  of  our  said  lord  the  king,  to 
hfro  birl?  ^^  **'  ^^'  (venue)  aforesaid.  And  this,  &c. — [Conchde  with  a  verificatioUf 
ceiue(l).      asante^  1145.] 

TO  BAinc- 

aupTCT.  [Precludi  non^  as  ante,  1145.] — Because  he  says,  that  af\er  the  said  defend- 
cial pI?aor  ^^^  became  and  was  a  bankrupt,  as  in  i\m  said  last  plea  alleged,  and  before  the 
Aat^de?en5-  c<^n^''*6"c®'^6Dt  ^^  this  suit,  to  wit,  on,  &.C.  at»  6lc.  {venue)  aforesaid,  he  the 
^tpromiaed  said  defendant,  in  writing  signed  by  the  said  defendant,  ratified  and  confirmed 
came  bank-  the  said  promises  and  undertakings  in  the  said  declaration  mentioned,  and  un- 
rupt(ii).       dertook  and  then  and  there  faithfully  promised  the  said  plaintifi*  to  pay  him  the 

said  sums  of  money  in  the  said  declaration  mentioned.     And  thi^,  &c. — [Cm»- 

clude  Vfith  a  verification^  as  antCf  1145.] 

t**5«^^*^  [Pr^l^i  «<w»f  a»  «»'<»  1145.]— Because  he  says,  that  he  the  said  plaintiff 
(Mie™?!?*)  ^'^  °*^*  P*^^^®  under  the  said  commission  in  the  said  [last]  pica  mentioned,  the 
under  the  6  same  cause  of  action  in  the  said  declaration  mentioned,  as  for  a  debt  due  from 
10.8.59,'  ^h^  ^^i^  defendant  to  the  said  plaintifi*,  being  the  sana<3  debt  *for  the  recovery 
protiS  U?e^  whereof  this  action  is  brought,  nor  did  make  his  election  lo  lake  ihe  benefit  of  ihe 
same  debt  said  Commission,  with  respect  to  the  said  debt  in  the  said  declaration  mentioned, 
commiasbn  io  manner  and  form  ns  the  said  defendant  hath  in  his  said  last  p)ea  alleged. 
^*ISlSr'  -^"^  ^®  *^^  ^^^^  plaintiff"  prays  may  be  inquired  of  l»y  the  country,  &c. 

deTendant,  and  thereby  elected  to  come  under  the  commission,  denying  ihai  plaintiff  proved  puch  debtfto^. 

[♦1149]  ' 

moLTVK-       [Precludi  non,  as  a«/e,  1145.] — Because  he  says,  that  the  said  defendant  Mras 

Repl^'tion  °^*»  ^y  ^^^  ^^^^^  ^"   ^^^^   ['«^*]   P^®a  mentioned,  discharged   according  to  the 
to  plea  d* 
diadiarffe 

under  Itaiol-  -,,(*) ^'^*'  ^Pr*"  j'  8^^*^"  »"  consoqucnco  of  Lord  cation  like  that  to  \\w  plea  of  infancy,  ante,  1147, 

▼entAc^        Ellenborough'aobscrTaiions,inlM.&S.724.  8.     By  the  6  Geo.  4.  c.   16.  s.  ISl,  Uie  promise 

{t)  S  Campb.  245.— See  plea  and  notes,  ante,  must  be  in  «  riling,  and  signed  by  the  bankrupt,  see 

»!?•,  «         ,  ,  2  C.  &  P.  628.  ^  ^  *  ' 

(ttJSee    plea  and  notes,  ante,   911.     Quare        (to)  See  plea  and  notes,  ante,  917. 
whether  It  would  not  be  better  to  frame  the  repli- 
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said  act  of  parliament  in  the  said  [last]  plea  mentioned,  of  and  from  the  sever-   >'*oi'^«ir* 
a1  promises  and  undertakings,  and  causes  of  action  in  the  said  declaration  men-  7  Geo.  4.  c. 
tioned,  in  manner  and  form  as  the  said  defendant  bath  above  in  his  said  last  the  dvfeod? 
plea  in  that  behalf  alleged.     And  this  the  said  plaintiff  prays  maybe  inquired  of  ^^ge(x). 
by  the  country,  &c. 

*And  the  said  plaintiff,  admitting  the  truth  of  the  said  matters  by  the  said  de-  L*^^^^  ] 
fendant  in  his  said  plea  above  alleged,  prays  judgment  and  his  damages  by  him  insoWenf  ^ 
sustained  on  occasion  of  the  non-performance  of  the  said  promises  and  under-  Act^^,^it. 
takings  in  the  said  declaration  mentioned,  to  be  adjudged  to  him  according  to  ^  the  plea 
the  form  of  the  Statute  in  such  case  made  and  provided  ;  whereupon  it  is  con- 
sidered by  the  court  here,  that  the  said  plaintiff  ought  to  recover  his  damages 
on  occasion  of  the  not  performing  of  the  said  several  promises  and  undertak- 
ings against  the  said  defendant,  to  be  levied  not  on  the  person  of  the  said  de- 
fendant, but  on  his  lands,  goods,  and  chattels,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided.     But  because  it  is  unknown,  ftc*-*- 
[^Jivard  of  Inquiry 9  as  in  TiddPa  Prac,  FormSj  6th  td,  213.] 

And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  above|p1ea-  To  plea  of 
ded,  saith,  that  the  said  plaintiff,  by  reason  of  any  thing  by  the  said  defendant  in  j^^  tht^de- 
in  that  plea  alleged,  ought  not  to  be  barred  from  having  or  maintaining  his  afore-  ^®^^'  P'^ 
said  action  thereof  against  him  ;  because  he  saith,  that  after  the  day  of,  d&c.  {the  plainiiff  ai^ 
day  of  discharge  stated  in  theplea^)  and  after  the  said  defendant  was  discharg-  dbchargedT* 
ed,  as  in  the  said  plea  mentioned,  to  wit,  on,  &c.  at,  &c.  the  said  defendant  ^\gx^*^ 
undertook,  and  then  and  there  faithfully  promised   the  said  plaintiff  to  pay  him 
the  said  sums  of  money  in  the  said  declan^n  mentioned.     And  this,  &c.^<- 
[Conclude  loiih  a  verification^  as  ante,  1145.] 

And  as  to  so  much  of  the  said  plea  of  the  said  defendant  by  him  [lastly]  To  plea 
above  pleaded,  as  relates  to  the  first  count  of  the  said  declaration,  and  the  sum  vem  AcT^  ' 
of  ;^ —  parcel  of  the  several  sums  in  the  second,  third,  fourth,  and  last  counts  ^«tthepro- 

....  miMory 

of  the  said  declaration  mentioned,  the  said  plaintiff  saith,  that  he,  by  reason  of  note  was 
anything  by  the  said  defendant  in  his  said  second  plea  alleged,  ought  not  to  be  Stbl^'d'l'bta 
barred  from  having  and  maintaining  his  aforesaid  action  thereof  against  the  said  ^^^JJ^, 
^defendant,  because  the  said  plaintiff  saith,  that  the  said  promissory  note,  in  t^'«  Sis- 
the  said  first  count  of  the  said  declaration  mentioned,  was  made  and  delivered  derAeact 
by  the  said  defendant  to  the  said  plaintiff  after  the  supposed  adjudication  in  the  f'i\  151  -1 
said  last  plea  mentioned,  and  that  the  said  sum  of  <£ —  parcel  of  the  said  seve- 
ral sums  of  money  in  the  said  [second,  third,  fourth,  and  last]  counts  of  the 
said  declaration  mentioned,  accrued  due  af\er  the  said  supposed  adjudication, 

(7)  See  the  pleas,  ante,  919.    As  to  the  replica-  tiou,  although  that  fact  is  esiential  to  give  the 

tiroo,  see  8  Taunt.  2S7 ;  it  should  be  single.    In  a  court  jurisdiction,  4  C.  &  P.  274. 

late  case  it  was  hold,  that  where  the  defendant  {y)  But  note,  such  a  replication  would  bo  unpro- 

E leads  that  ho  was  "  duly  discharged  *'  under  the  per  to  a  plea,  under  the  7  Geo.  4.  c.  67.  s.  61,  which 

nsolvcnt  Debtors'  Act,  and  the  plaintiff  in  his  re-  gives  the  plea  in  bar  to  the  action  entirely, 

plication  denies  the  discharge  modo  eiforma^  it  is  {»)  See  plea,  ame,919. 

sufficient  for  the  defendant  to  prove  the  order  of  (a)  See  pica,  ante,  921,  and  notes ;  and  Z  M.  «, 


adjudication  for  his  discharge,  and  it  is  not  neces-     S.  551. 
sary  to  prove  the  (act  of  his  having  filed  his  peti- 
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TO  mBojs*  (q  ^t,  at,  &c.  {venuB)  aforesaid.     And  thU  he  the  said  plaintiff  is  ready  to  verifjFi 


▼*1IT 


pxBToa'f  wherefore  he  prays  judgment,  and  his  damages  by  him  sustained  on  occasion 
^^^'  of  the  premises  in  the  introductory  part  of  this  rephcation  mentioned,  to  be  ad- 
Judged  to  him,  &c. ;  and  the  said  plaintiff  saith,  that  he  will  not  further  prose- 
cute  his  suit  against  the  said  defendant  as  to  the  residue  of -the  said  seyeral 
sums  of  money  in  the  said  [second,  third,  and  last]  counts  of  the  said  declara* 
fion  mentioned  ;  therefore,  d&c, 

[SimUiUr  to  fhe  general  issue^  as  anle^  11^^  first  form.'] — As  to  the  said 
Denial  of      P^®^  ^^  ^^®  ^^^^  defendant  by  him  above  pleaded  as  to  the  said  sum  of  £ — 
tender(6).     parcel,  d&c  the  said  plaintiff  saith,  that  he,  by  reason  of  any  thing  by  the  si^id 
defendant  in  that  plea  above  alleged,  ought  not  to  be  barred  from  having  and 
maintaining  his  aforesaid  action  thereof  against  htm,  to  recover  further  da- 
niages  than  the  said  sum  of  £ —  parcel,  &c.  in  this  behalf^.     Because  he 
saith,  that  the  said  defendant  did  not  tender  or  offer  to  pay  to  the  said  plaintiff 
the  said  sum  of  £ —  parcel,  &;c.  in  manner  and  form  as  the  said  defendant 
hath  above  in  his  said  plea  in  that  behalf  alleged,  and  this  the  said  plaintiff  prays 
jV>2d«6(lto  i^^y  he  inquired  of  by  the  country,  &c.     And  as  to  the  said  plea  of  the  said 
^t^me)^^    defendant  by  (lii^  lastly  above  pleaded,  the  said  plaintiff  saith  that  he,  by  reason 
of  any  thing  by  the  said  defendant  in  that  plea  above  alleged,  ought  not  to  be 
r«^lg2  1  harred  from  having  and  maintaining  his  said  action  thereof  against  *him ;  be- 
cause h^  saith,  that  he  was  not  nor  is  indebted  to  the  said  defendant  in  manner 
and  form  as  the  said  defendant  hath  in  his  said  last  plea  above  alleged.     And 
this  the  said  plaintiff  also  prays  may  be  inquired  of  by  the  country,  6lc, 

A  writ  iMu-i  [Simililer  to  the  gsneral  issue,  as  antst  1 1 44^  first  form,  and  precludi  non,  as 
fhe^K!  B.  or  ^^  '^^  above  form^  to  the  asterisk,]  Because  he  saith,  that  after  the  making  of 
O.F.  before  \\^q  sai(i  promises  and  undei takings  in  the  said  declaration  mentioned,  a^  to 
(d).  the  said  sum  of  £ —  and  before  the  making  of  the  said  supposed  tender  in  the 

said  plea  mentioned,  to  wit,  on,  &c.  {the  teste  of  the  xorit{e),)  he  the  said 
plaintiff,  for  the  recovery  of  his  damages  by  him  sustained,  by  reason  of  the 
pot  pcrfarming  the  said  several  promises  and  undertakings  in  the  said  declara- 
tion mentioned,  as  to  the  said  sum  of  £ —  parcel,  dz^c.  sued  and  prosecuted 
out  of  the  court  of  our  said  lord  the  king,  d&c. — J[State  the  issuing  of  the  Bill  of 
MLiddlesex,  or  kUitat,  or  special  original,  or  capias^  out  of -the  King^s  Bench 
or  Common  Pleas,  as  ante,  446  to  451,  examining  with  the  tmt  actuaUy  issued 
in  M^h  particular  ease  ^].  And  the  said  plaintiff  further  saith,  that  the  said 
precept  (ar,  f*  writ  of  latitat,"  &c.)  was  so  sued  and  prosecuted  by  the  said 

{b)  See  theplea, ante, 922 ;  and  precedents ofro-  may  reply  a  capitu,  wilbottt  an  original  writ  first 

pUcations,  3  Wentw.  Indoi,  xv.  &c.  and  see  repU-  sued  out  to  a  plea  of  tender,  2  Saund.  1,  In  notes : 

pations,2M.&  S.  551.  If  the  pica  was  of  a  tender,  and  as  to  this  replication  in  (general,  see  Id.  ana 

**before  the  exhibiting  of  the  taid bill"  in9te%d  of  ante,  1151, 922.     This  replication  does  not  seem 

**  commencement  of  this  »uit^  and  there  was  in  necessary  if  the  pica  is,  of  a  tender  *  before  the 

fact  a  lender  between  the  issuing  of  the  writ  and  commencement  of  this  suit,"  instead  of  "exhibiting 

}he  time  to  which  the  title  of  the  declaration  re-  this  bid,"  see  5  B.  &  A*  452. 

ales,  then  the  issuing  of  ihe  writ  must  be  replied  (e)  If  the  actual  day  of  issuxn^^  the  writ  can  be 

specially,  as  post,  1152.    See  5  B.  &  A.  452.  readily  ascertained,  it  maybe  advisable  to  insert  it 

(c)  See  the  plea,  ante,  931.  instead'of  the  teste,  in  order  to  prevent  the  delay 

(d)  See  the  forms,  1  Wils.  141.— 8  Wentw.  179,  occasioned  by  a  special  rejoinder, 8  Wentw.  lOS,  in 
and  of  the  rejoinder  to  the  above  replication,  1  the  notes,  ana  1  yTiIb.  142. 

Wils.  142.     In  the  Common  Pleas  tne  plauniif 
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plaintiff  against  the  said  defendant  as  aforesaidt  with  intent  to  implead  the  said  '^^.  TcaDCR. 
defendant  upon  and  for  the  said  several  causes  of  action  in  the  said  declaration 
mentioned,  as  to  the  said  sum  of  £r^  parcel,  ^c.  and  to  cause  him  to  appear 
in  the  said  court  here,  and  upon  his  said  appearance  to  declare  against  him  for 
the  said  several  causes  of  action  in  the  said  ^declaration  mentioned,  as  to  the 
said  sum  of  £ —  parcel,  d&c.  And  the  said  plaintiff  further  saith,  that,  accord- 
ing to  his  said  intent,  the  said  plaintiff  afterwards,  to  wit,  in Term,  in  the 

year  of  the  reign  of  our  said  lord  the  king,  exhibited  his  said  bill,  and  de- 
clared thereon  ^against  the  said  defendant  as  aforesaid,  to  wit,  at,  &c.  (venue)  [^1153  ] 
aforesaid.  And  the  said  plaintiff  further  saith,  that  the  said  defendant  did  not, 
at  any  time  before  the  suing  forth  of  the  said  precept,  [or^  **  writ,"  or^  if  several 
vniU  6e  meniionedi  '*  the  said  first-mentioned  writ,"]  tender  or  offer  to  pay  to 
the  said  plaintiff  the  said  sum  of  £ —  parcel,  d&c.  And  this  the  said  defend- 
ant is  ready  to  verify,  wherefore  he  prays  judgment,  and  his  full  damages  which 
he  hath  sustained  by  reason  of  the  non-performance  of  the  said  several  pro- 
mises and  undertakings,  as  to  the  said  sum  of  £ —  parcel,  dpc.  to  be  adjudged 
to  him,  d&c* 

[Same  a$  the  above  form,  to  the  end  of  ike  statement  of  the  writ  at  ike  aste*  A  writ  wUh 
riskf  and  iken  proceed  as  follows :] — At  which  day,  that  is  to  say,  on,  &c.  2»c«r(/). 
{tke  return  day  of  the  tortV,)  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  [or  in  C  P.  ^^  before  the  said  justices  of  our  said  lord  the  king  of 
the  Bench,"]  at  Westminster  aforesaid,  came  the  said  plaintiff  by  ^-^  his  attor- 
ney, and  offered  himself  against  the  said  defendant  in  the  plea  and  bill  [or,  if 
in  C.  P.  omit  the  words  ^^and  bill"]  aforesaid,  and  the  said  sheriff  of to  „  , 

-*  Return  mm 

wit, esq.  at  that  day  returned  to  the  said  coqrt,  that  the  said  defendant  eatinven- 

W9S  not  found  in  his  baiUwick,  nor  did  the  said  defendant  come  or  appear  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  [or,  in  C.  P.  **  be- 
fore the  said  justices  of  the  Bench,"]  according  to  the  exigency  of  the  said 
writ  Whereupon  the  said  plaintiff  prayed  another  writ  of  our  said  lord  the 
king,  to  be  directed  to  the  sheriff  of  the  said  county  of -r-r —  in  form  aforesaid, 
and  it  was  granted  to  him,  returnable  before  our  said  lord  the  king  at  Westmins- 
ter aforesaid,  [or,  m  C  P.  '*  before  the  justices  of  our  said  lord  the  king  of 
the  Bench  aforesaid,"]  on,  &c.  {the  first  special  or  general  return  day  in  the  en- 
suing  Term,  depending  on  the  nature  of  the  proceedings,  ^whether  by  original  [  *1164 1 
or  by  billt)  for  the  said  defendant  to  answer  to  the  said  plaintiff  in  the  plea  afore- 
said ;  the  same  day  wns  given  to  the  said  plaintiff  there,  d&c.  At  whicli 
day,  that  is  to  say,  on,  d&c.  {Ike  return  day  last'mentioned)  in  the  court  of  our 
said  lord  the  king,  before  the  king  himself  [or,  in  C  P.  **  before  the  justices  of 
pur  said  lord  the  king  of  the  Bench  aforesaid,"]  at  Westminster  aforesaid, 
came  the  said  plaintiff  by  his  attorney  aforesaid,  and  offered  himself  against 

(/)  See  the  fono,  S  Wentw.  177,  in  which,  how-  process,  and  the  continuance  need  not  bo  by  aiiat 
ever,  the  return  of  the  fint  proress  is  not  stated ;  and  plurUt  wnts,  4  B.  &  C.  625.  The  continu- 
bat  according  to  the  replicationi  to  a  plea  o^  the  ances  need  not  be  stated  when  the  action  is  by  ori- 
Statnte  of  Limitations,  where  the  plaintiff  replies  ginal,  1  Wils.  167,  8.  When  once  a  writ  is  re- 
more  than  one  process,  the  first  should  be  stated  to  turned,  tho  subsequent  continuances  may  be  enter- 
liaire  been  returned,  see  i  8aund.  63  d.  e.— Willes,  ed  at  any  time,  and  need  not  be  proved  on  the  trial, 
I6S.— t  B.  k,  P»  167,  and  the  forms  and  cases  there  6  T.  R.  617.  5  B.  &  A.  46S.  As  to  when  return 
cited ;  obeeiTe  the  notes  to  the  preceding  form,  may  be  made,  5  B.  It  A.  4S9. 
As  ac  tfiom  writ  is  s  ^ood  continuance  of  conmon 


Another 
writ. 
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TO  TBiroER.  the  gaid  defendant  in  the  plea  aforesaid.     And  the  said  sheriff  of did  not 

send  the  said  last-mentioned  writ,  nor  did  he  do  any  thing  thereupon,  nor  did 
the  said  defendant  come  or  appear  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  [or,  in  C.  P.  "  before  the  said  justices  of  the  Bench,"] 
according  to  the  exigency  of  the  said  last-mentioned  writ.  Whereupon  the 
said  plaintiff  prayed  another  writ  of  our  said  lord  the  king,  to  be  directed  to  the 

sheriff  of  the  said  county  of in  form  aforesaid,  and  it  was  granted  to  him, 

returnable  before  our  said  lord  the  king  at  Westminster,  [or,  in  C.  P-  "  before 

the  justices  of  our  said  lord  the  king  of  the  Bench  aforesaid,"]  on (^), 

for  the  said  defendant  to  answer  to  the  said  plaintiff  in  the  plea  aforesaid,  the 
Apptamnce  same  day  was  given  to  the  said  plaintiff  there,  &o.  At  which  day,  (that  is  to 
ant/  *"  "  say)  on,  &c.  in  the  court  of  our  said  lord  the  king,  before  the  king  himself  [or, 
inC.P.  "before  the  justices  of  our  said  lord  the  king  of  the  Bench  afore- 
said,"] at  Westminster  aforesaid,  came  the  said  plaintiff  by  his  attorney  afore- 
said, and  the  said  defendant  by his  attorney,  also  came,  according  to  the 

exigency  of  the  said  last-mentioned  writ.  And  the  said  plaintiff  offered  him- 
self on  the  fourth  day  against  the  said  defendant  in  the  plea  aforesaid.  As  by 
the  record  and  proceedings  thereof  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  [or,  if  in  C.  P.  "  before  the  justices  of  our 
said  lord  the  king  of  the  Bench  aforesaid,"]  more  fully  and  at  large  appears. 
And  the  said  plaintiff  further  saith,  that  the  said  several  writs  were  respectively 
so  sued  and  prosecuted  by  him  the  said  plaintiff,  against  the  said  defendant  as 
aforesaid,  with  intent,  &c. — [Same  as  the  last  form  to  the  asterisk^  ante,  1152» 
to  the  end»1 

A  prior  de-  [Similiter  to  the  general  issue,  as  ante^  1144.  To  plea  of  tender,  precludl 
^S^i^h).^  °  ^0"*  ^  ^^^^9  1151,  to  the  asterisk.] — Because  *he  saith,  that  the  said  defend- 
[  *1 165  ]  ant  was  not  always,  from  the  time  of  making  the  said  promises  and  undertak- 
ings in  the  said  declaration  mentioned,  ready  and  willing  to  pay  the  said  sum  of 
£ —  parcel,  &c.  to  the  said  plaintiff,  in  manner  and  form  as  the  said  defendant 
hath  in  his  said  plea  above  alleged,  but  on  the  contrary  thereof  the  said  plain- 
tiff saith,  that  after  the  making  of  the  said  promises  and  undertakings  in  the 
said  declaration  mentioned,  as  to  the  said  sum  of  £ —  parcel,  &c.  and  after 
the  time  when  the  said  causes  of  action  in  the  said  declaration  mentioned,  ac- 
crued to  the  said  plaintiff  in  respect  thereof,  and  before  the  said  defendant  did 
tender  and  offer  to  pay  the  same  as  in  his  said  plea  in  that  behalf  is  above  alleg- 
ed, to  wit,  on,  &c.  at,  &c.  [venue)  aforesaid,  the  said  plaintiff  demanded  the  said 
sum  of  £ —  parcel,  &c.  of  and  from  the  said  defendant,  and  then  and  there  re- 
quested him  to  pay  the  same  unto  the  said  plaintiff,  but  the  said  defendant  did 
not  nor  would  then  pay  the  same  or  any  part  thereof  unto  the  said  plaintiff,  but 
then  and  there  wholly  neglected  and  refused  so  to  do,  and  then  and  there  un- 
justly detained  the  same  from  the  said  plaintiff;  by  reason  whereof  the  said 

{g)  There  is  no  occasion  in  the  dtifereot  con-  ger  sam  will  not  support  this  plea,  see  5  B.  &  A. 

tinuances  to  mention  the  year  of  the  reign,  4  T.  690. — 1  fisp.  Rep.  115.— 1  Campb.  181.     Qumre 

R.  205.  if  a  personal  demand    be  not  necessary,  Ky.  & 

{h)  At  to  this  replication,  see  8  East,  168. — 1  Mooay,  C.  N.  P.  S60. — See  a  replication  to  a  ple« 

fijaand.  33,  n.  $.— Bui.  N.  P.  156.    1  Campb.  478.  in  an  action  on  a  bill  of  exchange,  stating  that  the 

Chit.  jun.  Conlr.  907.    A  prior  demand  of  a  lar-  bill  was  presented  when  it  fell  due,  8  East,  168. 
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plaintiff  then  and  there  sustained  damages  by  reason  of  the  non-payment  of  ibe  ^^  txkdk». 

said  sum  of  £ —  parcel,  dtc.  in  manner  and  form  as  he  the  said  plaintiff  hath 

above  in  his  said  declaration  in  that  behalf  alleged,  to  wit,  at,  Slc.  {venue)  afore* 

said.     And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judg-* 

ment  and  his  full  damages  by  him  sustained,  by  reason  of  the  non-pajrment  of 

the  said  sum  of  £ —  parcel,  &c.  to  be  adjudged  to  him,  &c. 

[SimiUier  io  the]  general  iseue^  as  an/e,  1144.     The  plea  of  tender^  precludi  ^'^f'^ 
non,  as  ante^  1151,  to  the  asterisk."] — Because  he  saith,  that  afler  making  of  in&nd(j)< 
the  said  tender  in  the  said  last  plea  mentioned,  and  before  the  exhibiting  of  the 
said  bill,  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  the  said  plaintiff  demanded 
of  and  requested  the  said  defendant  to  pay  to  the  said  plaintiff  the  said  sum  of 
£ —  parcel,  &C  in  the  said  last  plea  mentioned,  but  the  said  defendant  then  and 
there  wholly  refused,  and  hath  thence  hitherto  wholly  refused,  to  pay  the  same 
or  any  part  thereof  to  the  said  plaintiff,  to  wit,  at,  d&c.  {venue)  aforesaid.     And 
this  the  said  ^plaintiff  is  ready  to  verify,  wherefore  be  prays  judgment  and  his  [  *1156  ] 
damages  by  reason  of  the  non-payment  of  the  said  sum  of  £ —  to  be  adjudg- 
ed to  him,  &c. 

[^Similiter  to  the  general  issue  as  ante,  1144.] — And  the  said  plaintiff,  inas-  SimiHterto 
much  as  he  cannot  deny  but  that  the  said  defendant  did  tender  and  offer  to  pay  ro^^|[dini»- 
to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  d&c.  in  manner  and  form^as  j^^^*^ 
the  said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged,  freely  award  of 
takes  and  accepts  the  same  out  of  court  here,  therefore  as  to  the  said  sum  of  try  the  b- 
£ —  the  said  plaintiff  is  satisfied  ;  and  in  order  to  try  the  said  issue  above  join-  '"*<*)' 
ed  between  the  parties  aforesaid,  let  a  jury  thereupon  come  before  our  said  lord 

tbe  king  at  Westminster,  on next  afler ,  [some  return  day  before  the 

tnal ;  and  if  the  trial  is  to  be  at  the  assizes  or  sittings  after  Term,  the  Icut  re-' 
turn  day  of  the  preceding  Termt]  by  whom,  &c.  and  who  neither,  Slc.  to  re- 
cognize, 6lc,  because  as  well,  6lc.  the  same  day  is  given  to  the  parties  afore- 
said, at  the  same  place. 

If  the  proceedings  are  by  original,  tJien  say,  '*  and  in  order  to  try  the  said 
bsue  above  joined  between  tbe  parties  aforesaid,  the  sheriff  is  commanded 

that  he  cause  to  come  before  our  lord  the  king,  on wheresoever  our  said 

lord  the  king  shall  then  be  in  England,  twelve,  &c.  by  whom,  &c.  and  who 
neither,  &c.  to  recognize,  &.c.  because  as  well,  d&c.  the  same  day  is  given  to 
the  parties  aforesaid,  dLC."  ro  Aecamtf 


rACTioir. 


[Precludi  non,  as  ante,  l\45,  first  form.] — Because  he  saithi  that  the  said  To  plea  of 
defendant  did  not  deliver  [or,  if  a  bond  were  pleaded,  say,  "  make  and  seal,  MtitracUoDf 
and  as  his  act  and  deed  ^deliver  to  the  said  plaintiff,  the  said  pipe  of  wine,-  [oKf  deuUry  of* 
'*  the  baid  supposed  writing  obligatory ,'']  in  the  said  plea  mentioned,  in  full  sat-  ^^«|?°^* 

[*1167] 

(i)  See  the  form,  3  Wentw.  180.    What    sub-  {k)  Thw  replication  is  propor  when  the  plaintiff 

sequent  demand  is  sufficient,  1  Campb.  181.    To  admits  a  tender  can  be  proved,  and  when    the 

support  this  issue  the  plaintiff  must  prove  a  de-  plaintiff  ia  prepared  to  prove  more  to  be  due. 

mand  of  the  precise  aom  tendered,  6  Earn,  h  Aid.  (I)  See  die  forms,  1  Lil.  Ent.  106  JU)6,  4M.^ 

690.  Plead.  A.  t46.^Morg.  Free.  taS.   SWtntw.  135, 


f  ( 
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TO  AccoMD  isfaction  and  discharge  of  the  said  several  promises  and  undertakings  in  the 
FACTiov.    said  declaFation  mentioned  ;  in  manner  mad  form  as  the  said  defendant  hath 
above  in  his  said  plea  in  that  behalf  alleged.     And  this  the  said  plaintiff  prays 
may  be  inquired  of  by  the  country,  &c. 

TeTivef  ^of°^  [Prec/udt  nony  aa  ante,  1 146.] — Because  he  saith/that  the'said  bill  of  exchange, 
a  bill  ot  ex-  in  the  said  plea  mentioned,  bore  date  on  a  certain  day  and  year^therein  in  that 
ceptl?by^  behalf  mentioned,  that  is  to  say,  the  [19th]  day  of  [February,]  in  the  year  of 
pavilMntl^*"  our  Lord  [1828,]  and  that  the  same  became  and  was  due  and  payable  long 
staunga       before  the  commencement  of  this  suit :  and  the  said  plaintiff  further  saith,  that 

presentment  .      .  .  .      '  i     /v 

and  dishon*  after  the  said  bill  became  due  and  payable,  accordmg  to  the  tenor  and  effect 
(m).  ^'^  ^  thereof,  and  before  the  commencement  of  this  suit,  to  wit,  on  the  [22d]  day  of 
[July,]  in  the  year  aforesaid,  to  wit,  at,  &c.  (venue)  afor^said^  the  said  bill  of 
exchange  was  shown  and  presented  to  the  said  defendant  for  payment  there-  . 
of,  but  that  he  the  said  defendant  did  not  nor  would,  when  he  was  so  requested  as 
oforesaid,  or  at  any  other  time  before  the  commencement  of  this  suit,  pay  the 
said  sum  of  money  in  the  said  bill  specified,  or  any  part  thefeof,  but  wholly  nd- 
glected  and  refused  so  to  doi  add  the  said  sum  of  money,  in  the  said  bill  men- 
tionedi  at  the  time  of  the  commencement  of  this  suit,  was  and  still  is  wholly 
due  and  unpaid  ;  and  the  said  plaintifff  at  the  time  of  (he  commencement  of  this 
suit,  was  and  still  is  the  holder  of  the  said  bill,  to  wit,  at  London  aforesaid. 
And  this  the  said  plaintiff  is  ready  to  verify,  dtc. — [Conclude  with  averificaiiont 
as  ante^  1145.] 


iro  AWARD  [Precludi  noiij  as  antet  1146,  first  Jorm.] — Because  he  saith,  that  the  said 
BiTBAMciTT;  arbitratof  did  not  make  any  such  award  of  and  concerning  the  premises,  in 
ri^urfmln^t^  manner  and  form  as  the  said  defendant  hath  above  in  his  said  plea  in  that 
awi^fn)'^^  behalf  alleged.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  dtc. 


TO  juDG-        [Preeludi  non^  as  anle^  I IA5^  first  form.] — Because  he  saith,  that  there  is(p) 
^mnii'    ^^^  ^^Y  record  of  the  said  supposed  recovery  In  the  stf  id  plea  mentioned,  re- 

told  w'  1m  '""""'"if  '"*  *^^  ®"'^  ^^^^  ^^  ^^^  ^^^^  ^^^^  ^®  ^^^S^  before  the  king  himself,  [or, 
bf  judgment  fit  C.  P.  ♦•  of  the  Bench  aforesaid,"]  at  Westminster  aforesaid,  in  manner  and 

lame  a>urt"  ^'^^^  ^^  ^^^  ^^^^  defendant  hath  above  in  his  said  plea  alleged,  and  this  he  the 

<<>)•  said  plaintiff  is  ready  to  verify  *  when,  where,  and  in  such  manner  as  the  court 

here  shall  order,  direct,  or  appoint^  and  because  the  court  of  our  said  lord  the 

and  Id.  Index,  vi.    It  hat  been  usual  to  prottet  the  nolic*  thereof ;  and  see  the  next  form, 
delivery  and  traverse  the  accepunce,  (Morg.  MS.        (m)  See  the  plea,  and  notes,  ant  e,  M. 
Stephen  on  Pleading,  236  ;)    and  this  u  proper        (n)  See  the  plea,  ante,  927, 469,  and  die  fimns  of 

where  there  has  in  fact  been  a  delivery,  but  no  ac-  replications,  8  Wcntw.  Ind.  viii.— Clift.  Ent.  195. 

ceptance  in  satisfaction,  but  in  oUier  cases  the  The  replications  usually  protest  the  facts  of  the 

above  form  seems  most  correct  .though  either  form  plea  not  immediately  denied,   but  this  seems  un* 

will  suffice,  Bac.  Ab.  Accord,  C.  and  Com.  Dig.  necessary,  and  the  replication  may  at  once  deny 

Accord,  O — 6  Mod.  86.— Lil.  Ent.  105.~Bro.  the  fact  intended  to  be  put  in  issue,  see  the  eeii- 

Red.  9S.— Bro.  Vad.  Mec.  92.    1  Stra.  2S.— Sty.  eral  rule,  1  Saund.  lOS  b. 
2S9.    Where  a  bill  or  note  has  in  fact  been  given        (o)  See  the  forms,  Tidd's  Prac.  Forms,  6th  edit. 

in  payment,  and  is  so  pleaded,  the  replication  must  S08.— 1  Rich.  C.  P.  206.-^  2  Id.  20 S  Went. 

not  traverse  the  dolivery  or  acceptance  in  satis-  Index,  ix.— 1  Saond.  92.  n.  S,  and  Tidd*s  Prac. 

faction,  bat  most  st«le  the  dishooor  of  such  bill  9th  edit.  717,742.    See  pless,  ante,  929. 
whsn  the  same  became  due,  and  if  the  defendant        (p)  This  is  sufficient  without   averring    there 

were  drawer  or  indorser,  should  aver  that  he  had  was  no  record  at  the  time  of  the  plea  pleactod. 
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king  now  here,  [or,  i»  C.  P.  "  before  the  justices  of  the  Bench,"]  will  advise   ro  jud». 
themselves  upon  the  inspection  and  examination  of  the  said  record,  by  the  said  "corriiKD' 
defendant,  in  his  said  plea  alleged,  a  day   is  given  to  the  parties  aforesaid,  be- 
fore our  said  lord  <he  king,  [or,  in  C.  P.  "  before  the  justices  of  the  Bench,"] 

at  Westminster  aforesaid,  until     next  after [or,  by  original^  "  until 

♦ wheresoever,  d&c."  or,  in  C.  P.  '♦  until ,"]  to  hear  the  judgment  of  I  *1158  ] 

said  court  thereupon,  for  that  the  said  court  of  our  said  lord  the  king  now  here, 
are  not  yet  advised  thereof,  &c. 

[Same  as  the  abovtfonm^  to  the  asteriak.] — And  hereupon  the  said  defendant  '^^  ^^  <<* 
is  commanded  that  he  have  the  said  record  before  our  said  lord  the  king,  [or,  juii^ent 

in  C.  P.  "  before  the  justices  of  the  Bench,"]  at  Westminster,  on next  ]^a!il^  *" 

after  ,  [or,  by  original^  "  on  ,  wheresoever,  &c.  or  in  C.  P.  "  on  ««»"(9)- 

,"]  and  that  he  fail  not  at  his  peril,  the  same  day  is  given  to  the  said  plain- 

tiflfhere,  d&c.  [or,  by  original^  ^*  at  the  same  place,  &c."] 

[Precludi  non^  as  anle^  \  146.] — Because  he  saith,  that  the  said  several  promi-  T^  *  P'*^  ^ 
ses  and  undertakings  in  the  said  declaration  mentioned,  were  not,  nor  was  any  recovered, 
or  either  of  them,  any  of,  or  any  one  of  the  same  identical  promises  and  under-  irwalTfor 
takings  as  those  or  any  of  those  in  the  said  plea  mentioned,  and  for  and  in  re*  ^{^J^^^o- 
spect  whereof  the  said  supposed  judgment  in  the  said  plea  mentioned  was  re-  uoD(r). 
covered,  in  manner  and  form  as  the  said  defendant  hath  above  in  his  said  plea 
alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country, 
&c. 

TO 
SVLSAIB. 

[PreckuU  non^  as  an/e,  1145,  first  form.] — Because  he  aaith,  that  the  said  To  a  plea  of 
supposed  writing  of  release,  in  the  said  last  plea  mentioned,  was  not  nor  is  the  tttfaeim 
deed  of  him  the  said  plaintiff.     And  this  the  said  plaintiflf  prays  may  be  inquired  ^*^' 
of  by  the  country,  &,c. 

IPrecludi  non,  as  ante^  1146,  first  form,] — Because  he  saith,  that  the  said  J2?eaML*thtt 
supposed  writing  of  release,  in  the  said  plea  mentioned,  was  had  and  obtained  it  wasob- 
froro  the  said  plaintiff  by  the  fraud  and  covin  of  the  said  defendant,  to  wit,  at  frai]d(ori)- 
&c.  (venue)  aforesaid.    And  this,  &o.— [Concitfde  tsitk  a  vsrificationt  as  ants^ 
1146.] 

[SimiUter  to  the  general  tsnce,  as  ante^  1146,  and  precludi  non,  cm  on/e,  1146,  ^**^^^ 
first  form.] — Because  he  saith,  that  he  the  said  plaintiff  was  not  nor  is  indebt*  m^o^  «•! 

{q)  See  the  forms  and  the  law  referred  to  in  the  diflerent  form,  2  Rich.  C.  P.  71. 

note  to  the  last  form,  and  ante,  929,  note ;  and  1  (I)  Replication  that  tetease  wasohtainad  by  du- 

Rich.  C.  P.  SOS.— Morg.  US.    Plamtiff  may  pray  ress,  t  Rich.  C  P.  7S. 

that  the  eoort  will  inspect  the  record  without  givw  (it)  See  the  form.  Morg.  ftSL^Where  in  ai- 

ing  defendant  an  opportunity  to  rejoin  by  traverv-  snmpeit,  for  goods  sold  and  delivered,  the  defendant 

iog  the  record,  7  Taunt.  SO.-^  Marsh.  M,  S.  C.  pleaded  a  se(i>off  for  more  money  due  to  him  front 

-4  B.  ft  P.  SOS.— 1  Saund.  9S  a.  the  plainti^  and  plaintiff  replied  that  the  goods 

(r)  That  plaintiff  may  reply  this,  see  S  B.  ft  B.  were  to  he  paid  for  in  ready  montsf,  U»e  replicatioa 

tS5.<-*-6  T.  R.  607 :  and  see  form  of  new  assign-  was  holden  bad  on  demurrer,  as  being  no  answer 

ment,  poet,  ItlS.— See  the  notes,  ante,  9t9.  to  the  plea,  1  East,  S76. 

(«)  See  the  forms,  8  Wentw.  Index,  xii.  and  a 

(1)  ^  See  the  note,  ante,  96S,  vol.  ii.  ^ 

Vol.  III.  80 
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T08BT-orr.  ed  to  the  said  defendant  in  manner  and  form  as  the  said  defendant  hath 
above  in  his  said  last  plea  in  that  behalf  alleged*  And  this  the  said  plaiotiff 
prays  may  be  inquired  of  by  the  country,  6lc. 

To  a  plea  of      [Prec/tfdt  nofi,  tt9  anit,  1145,  first  form*'] — Because  as  to  so  much  of  the 

rocogni-"  ^  said  plea  of  the  said  defendant,  by  him  secondly  above  pleaded,  as  relates  to 

ed  and"^-'  '^^  ^^^^  ^^^  ^^  ^ — *  therein  alleged  to  be  due  and  owing  from  the  said  plaintiff 

pie  contract,  to  the  said  defendant,  on  the  said  supposed  recognizance  in  *that  plea  mention- 

eordandmZ  ed,  the  said  plaintiff  saith,  that  there  is  not  any  such  record  of  the  said  supposed 

T^\b9 1  I'^^^ognisuince  in  the  said  plea  mentioned,  remaining  of  record  in  the  said  court 

of  our  said  lord  the  king,  before  the  king  himself,  [or,  in  C.  P.  "  of  the  Bench 

-  aforesaid,'^]  in  manner  and  form  as  the  said  defendant  hath  above  in  his  said 

*     plea  in  that  behalf  alleged,  and  this  he  the  said  plaintiff  is  ready  to  verify,  when, 

where,  and  in  such  manner  as  the  said  court  shall  here  direct  and  award. — 

[Here  itaert  the  time  for  the  production  of  the  record  in  the  $ame  or  another 

courtf  as  in  the  form»^ante^  1158,  9,  and  then  proceed  as  follows  :] — ^And  the  said 

plaintiff  as  to  the  residue  of  the  said  plea  of  the  said  defendant,  saith,  that  he 

was  not  nor  is  indebted  to  the  said  defendant  in  the  said  sum  of  £ — ,  or  any 

part  thereof,  in  manner  and  form  as  the  said  defendant  hath  above  in  that  part 

of  his  said  plea  in  that  behalf  alleged  ;  and  this  the  said  plaintiff  prays  may  be 

inquired  of  by  the  country,  d&c.     And  the  said  defendant  doth  the  like,  therefore, 

d&c. — [Jiward  of  venire  by  biU  or  original^  as  anie^  1156.] 

Statute  of  [Prechuli  non^  as  ante^  ll46f  first  form.'] — Because  he  saith,  that  the  said 
toapiea^of  Several  supposed  debts  and  causes  of  set-off  in  the  said  [last]  plea  mentioned, 
■et-<tfi\x).  ^{^  QQi^  j^Q^  ^i^  3Qy  Qf  either  of  them,  arise  or  accrue  to  the  said  defendant  at 
any  time  within  six  years  next  before  the  exhibiting  of  the  bill  of  the  said 
plaintiff  in  this  suit,  [or,  if  in  C,  P.  or  by  original^  '*  the  commencement  of  this 
suit,'']  in  manner  and  form  as  the  said  defendant  hath  above  in  his  said  [last] 
plea  in  that  behalf  alleged.  And  this,  &c. — [Conclude  with  a  veiHficalionf  as 
ante^  1145.] 

covRT  OF        fPrecludi  non^  as  ante^  1145,  jiraf/orm.] — Because  he  saith^that  thesaid  de- 

ACT.       fendant,  at  the  time  of  thp  commencement  of  the  said  action  of  the  said  plain-  - 
Couit^oT^^    tiff  was  indebted  to  the  said  plaintiff  upon  and  by  virtue  of  each  and  every  of 
AcL  defend-  *^^®  ®^**^  several  promises  and  undertakings  in  the  said  declaration  mentioned* 
ant  indebted  in  a  larger  sum  than  the  sum  of  40s,  to  wit,  in  the  said  sum  o(  £ — ,  in  each  and 

in  more  than  />    i.  • « 

40».(3f).        every  of  the  said  respective  counts  of  the  said  declaration  mentioned,  in  man- 
[  ^1160]  ner  and  form  as  he  the  said  plaintiff  hath  above  in  his  declaration  in  that  behalf 
complained  against  the  said  defendant,  to  uit,  at,  &c.  {venue)  aforesaid.     And 
this  the  said  plaintiff  prays  may  be  inquired  of  Ly  (he  country,  &c. 

(t0)  See  plea,  ante,  935.    As  to  this  replication,  cannot  be  taken  adrantajge  of  under  the  seneral 
see  1  East,  869.    The  replication  of  nul  tiel  re-  replication  of  nil  debet.    The  above  form  of  repii- 
cord  is  unnecessary  and  improper,  unless  the  plea  cation  is  sufficient,  t  Str.  1271 ;  but  where  there 
state  the  recognizance  is  enrolled  of  record,  ante,  are  mutual  accounts,  it  will  be  seldom  available,  tt 
936 ;  if  it  does  not,  nil  debet  is  sufficient,  1  B.  &  T.  R.  189.— See  plea  of  statute,  ante,  940. 
A.  163.  ^y)  See  the  plea,  ante,  939 ;  and  forms  of  repli- 
es] In  the  late  case  in  1  Crompt.  &  Jerv.  1,  it  cations,  3  Went w.  Index,  zriii.— Com.  Dig.  Coun* 
was  fully  established  that  the  statute  of  Limitations  ty,  C.  8. 
must  be  replied  specially  to  a  plea  of  set-oifl',  and 
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TPrecludi  fwn,  as  atUe^  1 145,  first  form,] — Because  be  saith*  that  the  said  de-  tostatutc 

OP     T.lMtTA» 

fendant  did^  within  six  years  next  before  the  exhibiting  of  the  bill  of  the  said      tiors. 

plaintiff  in  this  behalf  [or  in  C.  P.  or  by  origvud^  ^*  before  the  commencement  twnM-  ^ 

of  this  suit,"]  undertake  and  promise  in  manner  and  form  as  be  the  said  plain-  '^^'V^  »i- 
■*  '  •  •  jra  s€X  an^' 

tiff  bath  above  thereof  complained  against  him,  to  wit,  at,  &c.  {venue)  afore-  not.  U\at  de- 
said.     And  this  he  the  said  plaintiff  prays  may  be  inquired  of  by  the  coun-  undertake, 
try,  &c.  **'•<*>• 

[Precittdi  non^  as  anU^  1145,  first  form,] — Because  he  saith,  that  the  said  i^^^^ 
several  causes  of  action  in  the  said  declaration  mentioned,  and  each  and  every  jcereotf  tn- 
of  them,  did  accrue  to  the  said  plaintiff  within  six  years  before  the  exhibiting  of  nMjth&tthe 
the  said  bill  of  the  said  plaintiff,  [or,  "  next  before  the  commencement  of  this  ti^n'did  ao^ 
suit,"]  [foUomng  the  language  of  tke  plea']  in  manner  and  form  as  the  said  ?^^  ^^ 
plaintiff  hath  above  complained  against  the  said  defendant,  to  wit,  at,  d&c.  {venue) 
aforesaid.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country, 
&c. 

*[Precludi  non^  as  ante^  1145,  first  form.'] — Because  he  saith,  that  within  [^^^^ 
six  years  next  aAer  the  said  several  causes  of  action  in  the  said  declaration  out  within 
mentioned  accrued,  and  each  and  every  of  them  did  accrue,  to  the  said  plaintiff,  f^x^^" 
to  wit,  on,  &c. — [Here  st<tte  the  issuing  of  the  process  out  of  K,,  S.<,  C.  P.,  or 
Exchequer^  and  the  proceedings  thereon^  and  the  purpose  far  vfhich  they  were 
issuedj  and  that  the  plaintiff  declared  on  the  writ^  as  in  the  replictUions  to  the 
pleas  of  tender^  ante^  1 162, 3,  mutatis  mutandis,  and  then  proceed  as  follows :] — 
And  the  said  plaintiff  further  saith,  that  the  said  several  causes  of  action  in  the 
said  declaration  mentioned,  and  each  and  every  of  them  did  accrue  to  the  said 
plaintiff  within  six  years  next  before  the  issuing^  of  said  first-mentioned  precept 
[or  *'  writ"]  out  of  the  said  court  of  our  said  lord  the  king  here,  in  manner  and 
form  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  defen- 
dant.    And  this,  d&c. — [^Conclude  with  a  vtrificc^ion^  as  ante^  1145.] 


[Precludi  non,  as  ante^  1146,  first  form.] — Because  he  saith,  that  at  the  time  Tbatp/mn- 
wheo  the  said  several  causes  of  action  in  the  said  declaration  mentioned,  and  t^road, 

and  the  ac- 
tion was 

It)  See  the  plea,  ante,  940;  and  see  fonn  of  re-  to  the  last  form,  and  a  form,  1  Rich.  C.  P.  149.—  !Sf«Sr^ 

plication,  1  Rich.  C.  P.  149.— 2  Id.  34.— Morg.  218.  Plead.  A.  462.— See  plea,  ante,  941.  veaxB  aScr 

If  the  time  when  the  process  was  issued  be  mate-        (6)  When  this  is  necessary,  see  sopra,  note  d,  7.    .^t^^ 

rial,  it  must  be  replied  specially,  as  in  the  case4>f  a  See  a  precedent  of  one  writ  issued,  2  Burr.  951.—  .  . 

tender,  ante,  1152,  S ;  see  the  following  forms,  and  1  WUs.  141.— S  Wentw.  203.— Id.  Index,  ix.  and  ^^'' 

2  Saund.  1,  note  1 ;  68d,  e.    So  if  the  infancy  of  ante,  1162,  and  of  a  writ  with  eontinuancea,  ante. 

the  plajntifi;  &c.  be  material,    6  T.  R.  198.-2  1163.— Lil.  Ent.  S2.  104.— Thomp.  Enl.  151.— 5 

Saond.  127,  note  6.    The  plaintiff  may  give  in  ev-  T.  R.  662.-3  Wentw.  Index,  xx.    When  conlino- 

idenco  a  promise  afteraction  brought,  2  JBurr.  1099,  ed  process  is  pleaded,  the  first  roust  be  shown  to 

recognized  in  4  D.  &  R.  646.-3  B.  &  C.  826,  have  been  returned, see  ante,  1163,  n./.— 2 Saund. 

S.  C,  63  d,  e,  f,  g.— 7  T.  R.  7.-6  T.  R.  617 ;  and  2.  B. 

(a)  This  form  IS  adopted  when  in  fact  the  bill  was  &.  P.  127.-6  3.  &  A.  489 ;   and  2  Saund.  1,  n.  1, 

filed  within  the  six  years.    If  the  plaintiff  relics  on  where  see  the  mode  of  replying  a  writ  m  general, 

the  issuing  of  the  writ,  it  must  be  replied  specially,  An  ac  eHam  writ  is  a  good  continuance  of  common 

unless  indeed  the  defendant  in  his  plea  avers  that  process,  and  the  continuance  need  not  be  by  o/iot 

the  causes  of  action  did  not  accrue  within  six  years  and  pluriet  writs,  4  B.  &  C.  626. — 7  D.  R.  26,  8. 

*"  btfore  the  commencement  of  ihi9  9uit^bli.h  A,  C.     The  continuances  may  be  entered  at   any 

462.^1  D.  &  R.  27,  S.  C.    Tliia  plea  will  suffice  time,  6  T.  R.  617.— 6  B.  &  A.  462,    As  to  when 

in  an  action  at  the  suit  of  an  administrator,  when  return  may  be  made,  6  B.  &  A. -^9. 
the  cause  of  action  did  not  accrue  till  after  taking        (c)  See  the  form,  8  Wentw.  205.    This  replica- 

out  administration,  6  B.  &  A.  204.    See  Ute  note  tion  is  founded  on  the  lUtute  of  21  Jac.  1.  c.  lo. 
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TotTATOTs  each  and  every  of  them((f)  did  accrue  to  the  said  plaiotiflf,  the  said  plaintiff  was 
Tiovt.  in  parts  beyond  the  seas,  to  wit,  at,  d&c.  {venue)  and  that  the  said  plaintiff  after- 
wards, to  wit,  on,  &c.  returned  from  the  said  parts(d)  beyond  the  seas  into  this 
kingdom,  and  ii^ich  said  return  of  the  said  plaintiff  was  his  first  return  into  this 
kingdom  from  the  said  parts  beyond  the  seas,  after  the  accruing  of  the  said 
causes  of  action,  and  every  of  them((2)  to  the  said  plaintiff,  and  that  the  said 
plaintiff  exhibited  his  said  bill  against  the  said  defendant  within  six  years  nex^ 

[^1162]  afler  the  said  plaintiflPs  first  return  into  this  kingdom  *from  beyond  the  seas, 
after  the  accruing  of  the  said  several  causes  of  action  aforesaid,  or  any  of  them, 
unto  the  said  plaintiff.  And  this,  S^c, — [C<mclude  with  a  verification^  as  ante^ 
1145.] 

TIm  lik«  in  [^Precludi  non^  as  anie^  l\46,  first  form,] — Because  he  saitb,  that  at  the  time 
form.*'^  when  the  said  several  causes  of  action  in  the  said  declaration  mentioned,  and 
each  and  every  of  them  did  accrue  to  the  said  plaintiff,  he  the  said  plaintiff  was 
in  parts  beyond  the  seas,  to  wit,  at,  &c.  (venue) ;  and  that  the  said  plaintiff  did 
not  at  any  time  from  the  time  the  said  causes  of  action  accrued,  and  each 
and  every  of  them  did  accrue,  until  within  six  years  of  the  day  of  exhibiting  the 
said  plaintiff's  bill,  come  or  return  into  this  kingdom.  And  this,  &c. — [Con* 
elude  mth  a  verificatiofki  as  ante^  1145.] 

Thatdffm*  {^Precludi  non^  as  ante,  1145,  first  /orm.] — Because  he  saith,  that  the  said 
aSoad^  d  <I®^®Qd^'>^  before  and  at  the  time  when  the  said  several  causes  of  action  in  the 
the  action  said  declaration  mentioned,  accrued  to  the  said  plaintiff,  was  in  parts  beyond 
manced  *  the  seas,  to  wit,  at  ■,  and  that  the  said  defendant  afterwards,  to  wit,  on,  &c« 
yMr?ai^  returned  from  the  said  parts  beyond  the  seas  into  this  kingdom ;  which  said  re- 
fiis  r«turo  turn  of  the  said  defendant  was  his  first  return  into  this  kingdom  from  the  said 
parts  beyond  the  seas,  after  the  accruing  of  the  said  several  causes  of  action, 
and  each  and  every  of  them(/),  to  wit,  at,d&c.  {venue)  aforesaid.  And  the  said 
plaintiff  further  saith,  that  the  said  plaintiff  exhibited  his  bill  in  this  cause,  and 
brought  his  said  action  thereupon  against  the  said  defendant,  within  six  years 
after  his  the  said  defendant's  first  return  into  this  kingdom,  after  the  accruing  of 
the  said  several  causes  of  action,  and  each  of  them,  to  wit,  at,  d&c.  {venus) 
aforesaid.     And  this,  &c. — [Conclude  with  a  vtrifi^iation,  as  ante,  1145.] 


(«). 


RftplieatioA  [Precludi  non^  as  ante,  1145,  first  fomi,'} — Because  they  say,  that  hereto- 
m  Enaction  fore,  and  in  the  life-time  of  the  said  J.  H.,  to  wit,  on  the  [10th  day  of  May,  A* 
to  a  pioa  of  D.  1825,]  the  said  defendant  in  this  suit,  being  indebted  to  the  said  J.  H.  in  re- 
limitations,  ^P^^^  ^^  ^^^  ^^^^  several  promises  and  undertakings  and  causes  of  action  in 

that  the  tos- 


a.  7,  see  2  Saund.  ISl  a,  b.    See  the  note  to  the  If  the  defendant  were  in  this  kinf^m  at  the  time 

next  form  but  one.    See  a  form  where  the  writ  was  the  cause  of  action  accrued,  this  replication  will  be 

issued  eut  with  continuances  six  years  afler  the  insufficient,  for  when  once  the  Statute  of  Limita- 

return,  4  B.  &  C.  825. — 7  D.  &  R.  25,  S.  G.  tions  begins  to  run,  no  subseauent  disability  pre* 

(d)  It  seems  best  to  insert  these  words,  though  vents  its  operation,  1  Wils.  134.— 4  T.  R.S10;  and 

the  omission  of  them  is,  if  at  all,  only  objectional^e  see  19  Ves.200. — S«e  1  Show.  99.— 1  Salk.  420.— > 

on  special  demurrer,  4  B.  &  C.  634.— 7  D.  ^  R.  Carth.  1S7. — 19  Ves.  200:  and  see  the  authorities 

25,  8.  C.  and  notes  collected  in  1  Chit.  Col.  Stat.  706,  and 

(<)  See  the  forms,  1  Wentw.  327.    This  repli-  4  Ring.  686. 

caaon  is  founded  upon  the  4  Ann.  e.  16.  s.  19,  and  (/)  See  4  B.  &  C.  635.-7  D.  &  R.  25>  S.  C— 

not  on  the  21  Jac.  I  c.  16.    See  2  Saund.  121  B,b.  Supra, note  g. 
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the  said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  mentioned,  toitatutc 
for  the  recovery  of  his  damages  sustained  on  occasion  of  the  non- performance      tioks. 
bj  the  said  defendant  of  the  said  several  promises  and  undertakings  in  the  tercom- 
said  first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  mentioned,  rclbn  wiih- 
8ued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the  jJjj'^u^^uT* 
king  himself,  a  certain  precept  [or  **  writ'']  of  our  said  lord  the  king,  called  a  ed  by  death, 
[bill  of  Middlesex,]  whereof  the  sheriff  of  [Middlesex]  was  commanded  that  wiihina 
he  should  take  the  said  defendant  if  he  should  be  found  in  his  bailiwick,  and  fho%r^en( 
that  the  said  sheriff  should  keep  him  the  said  defendant,  so  that  he  might  have  ^c^ioQ  w^. 

coniinencdd 

his  body  before  our  said  lord  the  king  at  Westminister,  on  [Wednesday]  next  by  plaintiffs 
after  [five  weeks  from  Easter-day]  then  next  following,  to  answer  to  the  said  ^rsfl)!^' 
J.  H.  in  a  plea  of  trespass,  and  that  the  said  sheriff  should  then  have  there 
that  [precept,]  which  said  [precept]  so  sued  out  and  prosecuted  as  aforesaid, 
was  so  sued  out  and  prosecuted  as  aforesaid,  out  of  the  said  court,  by  the  said 
J.  H.  with  intent  that  the  said  defendant  might,  by  virtue  thereof,  appear  at  the 
return  of  the  said  [precept,]  and  that  the  said  J.  H.  might  thereupon  declare 
against  him  upon  and  for  the  said  several  promises  and  undertakings  and  cau- 
ses of  action  in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the  said  decla- 
ration in  this  suit  above  mentioned,  at  which  day  of  the  return  of  the  said 
[precept,]  that  is  to  say,  on  [Wednesday]  next  after  [five  weeks  from  Easter- 
day,  A.  D.  1825]  aforesaid,  before  our  lord  the  king  at  Westminster,  came 
the  said  J.  H.  by  G.  L.  his  attorney,  and  according  to  his  said  intent  offered  him- 
self against  the  said  defendant,  in  the  said  plea  ;  and  the  said  defendant  also  at 
that  day  appeared  also  in  the  said  court  there,  according  to  the  tenor  of  the 
[precept]  aforesaid,  to  answer  to  the  said  J.  H.  according  to  the  exigency  of 
the  said  [precept.]  And  thereupon  the  said  J.  H.  according  to  the  said  intent, 
afterwards,  to  wit,  in  that  same  [Easter]  Term,  A.  D.  [1825]  aforesaid,  exhi- 
bited his  bill,  and  by  his  said  attorney  declared  against  the  said  defendant  in  a 
plea  of  trespass  on  the  case,  upon  promises,  of  and  for  the  not  performing  of  the 
same  identical  promises  and  undertakings  in  the  said  [first,  third,  fourth,  and 
fifth]  counts  of  the  said  declaration  in  this  action  above  mentioned.  And  the 
said  defendant  thereupon,  afterwards,  to  wit,  in  [Trinity]  Term,  in  the  year  last 
aforesaid,  pleaded  to  the  said  declaration  of  the  said  J.  H.  and  the  said  suit  was 
continued  depending  and  undetermined,  until  the  said  J.  H.  afterwards,  and 
before  the  said  plea  was  determined,  and  within  six  years  next  before  the  exhi- 
biting of  the  said  bill  of  the  said  plaintiffs  as  executor  and  executrix  as  aforesaid, 
against  the  said  defendant  in  this  behalf,  to  wit,  on  the  [27th]  day  of  [January, 
A.  D.  1827,]  died,  to  wit,  at,  &c.  (venue)  aforesaid;  and  thereupon  the  said 
suit  of  the  said  J.  H.  was  thereby  abated,  and  the  said  proceedings  therein  ceas- 
ed, and  were  and  are  wholly  determined,  discontinued,  and  ended.  And  the 
plaintiffs,  executor  and  executrix  as  aforesaid,  further  say,  that  they  the  said 
plaintiffs,  as  executor  and  executrix  as  aforesaid,  afterwards,  and  within  a  reason- 
able, time  after,  and  within  the  space  of  much  less  than  a  year  next  after  the 
death  of  the  said  J.  H.,  to  wit,  on  the  [12th]  day  of  [November,  A.  D.  1827,] 

ig)  Aa  to  this  plea,  see  2  Saund.  64,  notei.—    Raym.  1101.— Bui.  Vi.  P- jSO—^  Eait,  400.-. 
1  Wantw.  257.— 3  Id.  804, 294.— 1  Salk.  M.— 2  Ld.    Tidd,  9th  ed.  2S.  See  form  of  rejoinder,  poet,  1162. 
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•TATVTs  OF  fQf  (he  recovery  of  the  damages  sustained  by  them  as  executor  and  executrix  as 

LI  MIT  A*  .  • 

Tioira.  aforesaid,  by  reason  of  the  non- performance  of  the  said  promises  and  undertak- 
ings in  the  said  [first,  third,  fourth,  and  fiAb]  counts  of  the  said  declaration  id  this 
action  above  mentioned,  sued  and  prosecuted  out  of  the  said  court  of  our  said 
lord  the  king,  before  (he  king  himself,  a  certain  [precept]  of  our  said  lord  the  king, 
called  a  [bill  of  Middlesex,]  whereby  the  sheriff  of  [Middlesex]  was  command- 
ed that  he  should  take  the  said  defendant  if  he  should  be  found  in  his  bailiwick, 
and  that  the  said  sheriff  should  keep  him  safely,  so  that  he  might  have  his 
body  before  our  lord  the  king  at  Westminister,  on  [Wednesday]  then  next  after 
[the  Morrow  of  St.  Martin,  to  answer  to  the  said  plaintiffs,  executor  and  ex- 
ecutrix as  aforesaid,  in  a  plea  of  trespass,  and  that  the  said  sheriff  should  then 
have  there  that  [precept,]  which  said  writ  and  precept  were  so  sued  out  and 
prosecuted  by  the  said  plaintiffs,  executor  and  executrix  as  aforesaid,  with 
intent  to  implead  the  said  defendant  upon  and  for  the  said  several  causes  of 
action  in  the  [first,  third,  fourth,  and  fifth]  counts  of  the  said  declaration  ia 
this  suit  above  mentioned,  and  to  cause  him  to  appear  in  the  said  court  here, 
and  upon  such  appearance  to  declare  against  the  said  defendant,  for  the  said 
several  causes  of  action  in  those  counts  mentioned.  And  the  said  plaintifis,  ex- 
ecutor and  executrix  as  aforesaid,  further  say,  that  at  the  return  of  the  said  last- 
mentioned  [precept,]  the  said  plaintiffs,  as  executor  and  executrix  aforesaid, 
according  to  their  said  intent,  exhibited  their  said  bill,  and  by  T.  6.  their  attor- 
ney declared  thereon  against  the  said  defendant  in  manner  and  form  aforesaid. 
And  the  said  plaintiffs,  executor  and  executrix  as  aforesaid,  aver  that  the  said 
several  causes  of  action  in  the  said  [first,  third,  fourth,  and  fifth]  counts  of  the 
said  declaration  in  this  suit  mentioned,  did  accrue  to  the  said  J.  H.  within  six 
years  next  before  the  suing  out  of  the  said  first-mentioned  [precept]  by  the  said 
J.  H.  as  aforesaid.  And  this  they  the  said  plaintifis,  executor  and  executrix,  are 
ready  to  verify,  wherefore  they  pray  judgment  and  their  damages  by  reason  of 
the  non- performs  nee  of  the  said  several  promises  and  undertakings  in  the  said 
[first,  third,  fourth,  and  fifth]  counts  in  the  said  declaration  in  this  suit  men- 
tioned, to  be  adjudged  to  them,  &c. 


Idmitations. 


Other  re-  Tlu  other  repHcotiofiM  to  the  Statute  of  Limitaiioru  may  6e,  thai  the  debli  or 
Statute  of  accounts  were  due  between  merchants^  in  which  cases  the  Statute  does  not  affect 
the  remedy,  see  the  forms,  6  T.  jB.  193.— 2  Saund.  124, 127,  n.  6.-3  fVUs.  79  ; 
or  the  plaintiffs  infancy,  2  Sound  118. — Lulw.  243;  or  that  he  obtained 
ajudgmetit  which  was  arrested  or  reversed,  and  that  he  nitw  sues  within  a  year 
after  such  retersal,  ^c,  2  Saund.  63  A.  (1).  As  to  the  replication  in  an  ac- 
tion against  husband  and  wife,  see  I  B.  ^  C,  248. — 2  D,  ^  JR.  563,  S.  C. — 
Tidd,  9th  ed,  1 250.     See  the  notes,  1  ChiL  Col.  Stat.  700  to  708. 


[*1163]  *lPrecludi  non,  as  ante,  1145, first  form] — Because  he  saith,  that  the  said 
BY  cxEcu-  defendant  at  the  time  of  the  exhibiting  of  the  said  bill  of  the  saidplaintiff,  [or, 
Thl^daeo-  ^f  *"  ^'  ^'  ^*'  ^  original,  say,  "  at  the  time  of  the  commencement  of  this 

^  (1)  It  has  been  decided  in  MoMOChutetU^  that  the  st.  1793.  c.  75.  §  3.  which  enables  a  party, 
whoM  action  has  failed  thrpugh  uoavoidabie  accident,  informality,  &c.  to  commence  a  new  action,  which 
bat  ibr  thig  statute  would  have  been  carried  by  the  statute  of  limitations,  does  not  apply  to  actions  of 
slander,  or  other  actions  arising  ex  delicto.    Cook  v.  Darling,  8  Pick.  Rep.  606.  } 
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8uit,"1  was,  and  from  thence  hitherto  hath  been,  and  still  is,  executor  of  the  last    ^^  <*'-■*" 

"■  •  BY   EXCCCT- 

wilt  and  testament  of  the  said  E.  F.  deceased,  and  hath  adminidtered  divers      toiu. 
goods  and  chattels,  which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  ^^^ "  e^- 
death,  as  executor  of  the  last  will  and  testament  of  the  said  E.  T.  to  wit,  at, 
&c.  (venue)  aforesaid.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by 
the  country,  &c. 

[Precludi  non^  as  anie^  Il4i5,first  form.] — Because  he  saith,  that  the  said  To piene 
defendant,  on  the  day  of  exhibiting  the  bill  of  the  said  plaintiff  in  this  behalf,  ^^ha/del 
[or,  if  in  C.  P.  or  by  original,  say,  "  at  the  time  of  the  commencement  of  this  <«ndant  had 
suit,"]  had  divers  goods  and  chattels  (I)  which  were  of  the  said  £.  F.  deceased, 
at  the  time  of  bis  death,  in  the  hands  of  the  said  defendant,  as  executor  [or, 
*^  administrator,"]  as  aforesaid,  to  be  administered,  of  great  value,  to  wit,  of  the 
value  of  the  damages  sustained(-A:)  by  him  the  said  plaintiff,  by  reason  of  the  pre- 
mises in  the  said  declaration  mentioned*,  and  wherewith  the  said  defendant,  as 
executor  [or  *^  administrator,"]  as  aforesaid,  could  and  might,  and  ought  to  have 
satisfied  those  damages.     And  this  the  said  plaintiff  prays  may  be  inquired  of 
by  the  country,  &c. 

[Same  m  the  above  to  the  end.] — And  the  said  defendant  doth  the  like  ;  and  Replication 
inasmuch  as  the  said  defendants  as  executors  as  aforesaid,  do  not,  nor  doth  ei-  of  ventre 
tber  of  them,  in  or  by  the  aforesaid  pica,  deny  the  aforesaid  action  of  the  said  J^*'2'^]j^ 

plaintiff,  nor  but  that  the  said did  undertake  and  promise  in  manner  and  admnuiro' 

form  as  the  said  plantiff  hath  in  his  said  declaration  alleged  and  above  declared  ed.     '^      ~ 
against  the  said  defendants  as  executors  as  aforesaid,  nor  but  that  the  said  plain- 
tiff ought  to  recover  his  damages  occasioned  by  the  non-performance  of  those 
promises  and  undertakings,  the  *said  plaintiff  prays  judgment,  and  his  damages  r«iX64  1 
by  him  sustained  on  occasion  of  the  not  performing  of  the  said  promises  and 
undertakings  to  be  adjudged  to  him,  to  be  levied  of  the  goods  and  chattels 

which  were  of  the  said deceased,  at  the  time  of  his  death.     Therefore  it 

is  considered  that  the  said  plaintiff  do  recover  his  damages  aforesaid,  by  him 
sustained,  by  reason  of  the  premises  to  be  so  levied,  but  because  it  is  not  known 
what  damages  the  said  plaintiff  hath  sustained  on  occasion  of  the  non-perform- 
ance of  the  several  promises  and  undertakings  aforesaid ;  and  because  it  is 
also  unknown  at  present  whether  the  said  defendants  or  either  of  them  will  or 
will  not  be  convicted  of  the  premises  above  put  in  Issue  between  the  said  plain- 
tiff and  the  said  defendants  respectively,  to  be  tried  by  the  country,  and  because 
until  the  aforesaid  issues  are  tried,  final  judgment  herein  cannot  be  given,  there- 
fore let  the  giving  of  juogment  herein  be  stayed  until  the  issues  above  joined 

(A)  See  Uie  plea,  ante,  941,  and  the  forms  of  re-  the  debt,  be  entitled  to  take  judgment  of  assets 

filications,l   Wentw.  201.-— 3  Id.  ill,  and  224.—  quando  flurcWmnl,  Aough  he  should  fail  on  the 

last.  Ent.  S22  b.— 1  Rich.  C.  P.  466.  plea  of  p/ene  administrami,  12  East,  2S2.— Ante, 

(t)  Asjto'this  replication,  see  Com.  Dig.  Plead-  943^  n.    If  assets  have  come  to  the  defendants 

er,  2  D.  9.— See  the  forms,  2  Saund.  221.-2  Rich,  hands  since  the  commencement  of  the  suit,  the  fact 

C.  P.  247.— 1  Rich.  C.  P.  466.    It  is  observable,  should  be  replied  specially,  (6  T.  R.  10.— S  Wentw. 

that  this  replication  does  not  deny  the  words  in  the  224,)  see  the  following  forms.    The  conclusion  to 

plea,  ante,  94S,  4,  within  brackets ;  the  reason  is,  the  country  is  sufficient,  1  Lutw.  101. 

that  those  words  are  superfluous,  and  not  the  ma-  {k)  The  form  of  debt  is  precisely  similar,  sub- 

terial  allegation  to  be  traversed,  see  2  Saund.  220,  stituting  the  word  "  debt,"  for  «  damaget  euekanedi 

n.  3.    The  plaintiff  will,  at  all  events,  if  he  proves  ^." 


{  (l)Vide  the  People  v.  Dunlap,  IS  Johns.  Rep.  440.  > 
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TO  pLXAs   are  determioed,  and  as  well  to  try  the  said  issuea  above  joined^  as  to  ioquire 
TORI,      what  damages  the  said  plaintiff  has  sustained  by  reason  of  the  premises  afore- 
said, let  a  jury  thereupon  come  [or,  by  original^  ^*  the  sheriff  is  commanded  that 

be  cause  to«coroe"]  before  our  lord   the  king,  at  Westminster,  on nest 

after [or,  if  by  ortgtna/,  "  on (a  general  relnrn  day)  whercso^er« 

&c.  twelve,  d&c."]  by  whom,  6lc,  and  who  neither,  dec.  to  recognize,  dtc.  be- 
cause as  well,  &c.  the  same  day  is  given  to  the  parties  aforesaid,  at  the  same 
place  [or,  by  original^  "  there,  &c."] 

Replication  [Precludi  uon^  OB  on/e,  1145,  Jirsl  form.] — Because  he  saith,  that  the  said 
plmea^^  G.  H.  {the  first  executor^)  in  his  life-time,  did  not  fully  administer  all  and  singu- 
miniitravit   lar  the  goods  and  chattels  which  were  of  the  said  E.  F.  (the  first  testator.) 

byanezecu-    ,  ,        .  .  ^        ^  y 

tor  of  an  ex-  deceased,  at  the  time  of  his  death,  and  which  came  to  the  hands  of  him  the  said 
the  execu'     G.  H.  {the  first  executoT^)  as  such  executor  as  aforesaid,  to  be  administered  ; 
fully  ad-°^^    nor  hath  the  said  defendant,  executor  as  aforesaid,  since  the  death  of  the  said 
mbister(0.    G.  H.   (the  first  executory)  deceased,  fully  adminisstered  all  and  singular  the 
goods  and  chattels  which  were  of  the  said  £.  F.  {the  first  testator^)  deceased, 
at  the  time  of  his  death,  and  which  have  come  to  the  hands  of  him  the  said  de- 
fendant, as  executor  as  aforesaid,  to  be  administered,  but  that  he  the  said  de- 
{*1I65  ]  fendant,  as  executor  as  aforesaid,  on  the  ^day  of  exhibiting  of  the  bill  of  the 
said  plaintiff  in  this  behalf,  had  in  his  hands  divers  goods  and  chattels  which 
were  of  the  said  £•  F.  {the  first  testator^)  deceased,  at  the  time  of  his  death  to 
be  administered,  of  great  value,  to  wit,  of  the  value  of  the  damages  sustained 
by  the  said  plaintiff,  by  reason  of  the  premises  in  the  said  declaration  mention- 
ed, and  wherewith  those  damages  could,  might,  and  ought  to  have  been  satis- 
fied, to  wit,  at,  6lc.  {venue)  aforesaid.     And    this  the  said  plaintiff  prays  may 
be  inquired  of  by  the  country,  6lc. 

9 

aptoao/^        [.^ome  as  theform^  ante,  1163,  to  the  asterisk^  and  (hen proceed  as  follotDs:] 
^1^^'  ^^      — Over  and  beyond  the  said  goods  and  chattels  in  the  said  first  plea  admitted 
ouutanding.  to  be  in  the  hands  of  the  said  defendant,  to  be  administered,  and  more  than  suf- 
ficient to  satisfy  and  pay  the  monies  duo  and  owing  upon  and  by  virtue  of  the 
said  writings  obligatory,  and  judgments  in  the  said  first  plea  mentioned,  and 
wherewith,  dl&c. — [Conclude  as  in  theform^  ante^  1163, yrom  the  asterisk. 

^t^had^"**  ^^^  ^^  defendant  pleads  that  he  had  no  assets  at  the  time  of  exhibiting  the 
Mscts  at  die  liii^  nn  j  ^n  point  of  fact  he  had  assets  at  the  time  he  had  notice  of  the  action^ 

tine  be  Had  i  t    /»  *      m*  >i»»/» 

notice  oTUie  and  before  the  plaintiff  declared^  unduly  paid  other  debts  of  equal  or  inferior 
degree  Vfithout  a  judgment  having  been  obtained  for  them  {see  Com,  Dig.  Ad- 
ministration, C.  2.— Dyer,  32  c— 1  P.  Wms.  296.-3  P.  Wms.  401.— 1  T. 
R.  690.)  the  plaintiff  may  reply  the  issuing  of  the  urit,  and  the  service  thereof 
on  the  defendant^  and  that  he  then  had  assets,  see  Ihefoims,  3  Wentw.  214,239; 
but  as  it  appeal's  from  Dyer,  32  a.  Com.  Dig.  Mministration,  C.  2.  that  under 
the  general  plea  of  plene  administravit,  the  defendant  is  not  at  liberty  to  give  in 
evidence  any  payment  after  notice  of  the  plaintiff^ s  action,  this  special  replication 
may  not  be  necessary. 

(l)  Soe  the  plea,  ante,  944. 
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[Precludi  non,  as  anU^  1146,  jlr«</rtrm.]— Because  be  satth,  ihathe  exhibit-  *«  '"At 
ed  his  bill  in  this  suit  against  the  saicT  defendant  as  executor  as  aforesaid,  here-  '^^if.*^' 
tofbre,  Ihat  is  to  say,  upon,  dtc.  and  that  after  the  exhibiting  the  said  bill,  and  That  afior 
♦before  the  time  of  pleading  the  said  plea  of  the  said  defendant,  to  wit,  on,dLC.  Inl  of^thll*" 
aforesaid,  and  on  divers  other  days  and  times  between  that  day  and  the  day  of  J*"'*"**^- 
pleading  the  said  plea,  divers  goods  and  chattels  which  were  of  the  said  £.  F.  useis  cam* 
at  the  time  of  his  death,  of  great  value,  to  wit,  of  the  value  of  the  said  dam-  anef^hwdi 
ages  in  the  said  declaration  mentioned,  came  to,  and  were  in  the  hands  of  the  W*,   ^^  , 
said  defendant  as  executor  as  aforesaid,  to  be  administered,  to  wit,  at,  6lc,  (re- 
nue)  aforesaid,  and  wherewith  he  could  and  might,  and  ought  to  have  satisfied 
the  damages  aforesaid.     A  nd  this  the  said  plaintiff  is  ready  to  verify ;  where- 
fore he  prays  judgment,  and  his  damages  aforesaid,  to  be  levied  of  the  said 
goods  and  chattels,  which  were  of  the  said  £•  F.  at  the  time  of  his  deathi 
which  have  so  come  to  the  hands  of  the  said  defendant  as  executor  as  afore- 
said, to  be  administered,  since  the  exhibiting  of  the  bill  aforesaid,  6lc, 

[Precludi  non^  as  ante^  ll46i  first  form*] — Because  he  saith,  that  the  saidT^P'*^^ 
judgment  in  the  said  first  plea  mentioned  to  have  been  recovered  against  the  recovered 
said  defendant  by  the  said  £.  F.  was  had  and  obtained  by  the  fraud  and  covin  Mutor,  that* 
of  the  said  defendant,  and  with  the  intent  to  defraud  the  said  plaintiff  of  his^^^-^'t 
debts.     And  the  said  plaintiff  further  saith,  that  the  said  judgment  in  the  said^raud(n). 
first  plea  mentioned  to  have  been  recovered  against  the  said  defendant  by  the 
said  6.  H.  was  had  and  obtained  by  the  fraud  and  covin  of  the  said  defendant, 
and  with  the  intent  to  defraud  the  said  plaintiff  of  his  said  debt.     And  this,d&c. 
[Conclude  toitk  a  verificaiion^  as  ante^  1145.] 

*lPrecludi  non^  as  anie^  1145,  first  form.] — Because  he  saith,  that  the  said  L*^^^^  ] 
£.  F.  in  his  life-time,  and  at  the  time  of  his  death,  was  indebted  to  the  said  Cr.  jodgmenf 
H.  in  a  much  less  sum  of  money  than  the  said  sum  of  £ — ,  to  wit,  in  the  sum  iJ^Jirt^- 
of  £ — only,  and  no  more,  to  wit,  at,  &.c.  (venue)  aforesaid,  and  that  the  said  ecutor.that 

he  fraudu- 


to  pass  against  him  the  said  defendant  for  much 


defendant  permitted  and  suffered  the  said  judgment  in  the  said  plea  mentioned,  lently  wnff- 

i  more,  to  wit,  for  the  sum  of  [^^^^  ^ 
£ — more  than  was  due  and  owing  from  the  said  E.  F.  in  his  life-time,  and  at  »>«  ot>t«in©d 

"  against  him 

the  time  of  his  death,  to  the  said  G.   H.  by  the  fraud  and  covin  of  the  said  for  mora 
defendant,  and  the  said  6.  H.  in  order  to  cover  and  protect  the  goods  and  i^o)^ 
chattels  whicH  were  of  the  said  £.  F.  at  the  time  of  his  death,  which  had  or 
might  come  to  the  hands  of  the  said  defendant,  to  be  administered  from  the 
payment  and  discharge  of  the  damages  sustained  by  the  said  plaintiff  by  reason 
of  the  non-performance  of  the  said  several  promises  and  undertakings  in  the 

{m)  This  should  be  replied,  6  T.  R.  10.    See  ed  by  covin,  without  showing  the  special  matter, 

another  form,  S  Wcnlw.  824, 245,  and  the  opinion  and  that  it  was  by  ihe  covin  of  the  executor  or  ad- 

therein  given,  and  the  observations  of  Aahlnirst,  J.  minislralor  only,  9.  Rop.  1 10.    If  several  judgmenta 

6  T.  R.  10,  II.— 1  Saund.  336  a.— 2  Id.  216,  n.  1 ;  ^e  pleaded, ihe  plainiitf  may, m  his  rephoaiion, an- 

il9,  n. « ;  and  see  the  form  of  the  judgment,  1  swer  one  on'.y,  or  every  judrment  separately,  2 

Saund.  338  a.  f>aund.  48, 49.— 1  Saund.  354,  33-5,  337  b.  n.  2. 

(n)  Soo  tho  form^  1  Lmw.  660.— 2  Sauni.  49.  (o)  See  iho  nolo  to  iho  above  form,  and  Lil. 

—Plead.  Assist.  373.— 1  Lil.  Bnt.  159.    As  to  this  Ent.  159.    When  any  ihinc  was  due  at  the  time 

replication  in  general,  see  Com.  Dig.  Pleader,  2  the  judgment  was  obtamed,  but  »i  was  coofeaKd 

D.  9.-5  T.  R.  80.    It  is  sufficient  to  alUgo  gen-  fraudulcntW  for  too  large  a  sum,  'Jus  repUcaUon  tt 

•rally,  that  the  judgment  was  obtained  or  conitnu-  proper,  5  T.  R.  8.2. 
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TO  PLEAi  guij  declaration  mentioned,  and  to  prevent  the  said  plaintiff  from  recovering  h is 
ECUT0R8.  damages  aforesaid.  And  the  said  plaintiff  further  saith,  that  the  said  defendant 
now  hath,  and  at  the  time  of  the  commencement  of  this  suit  had,  divers  goods 
and  chattels,  which  were  of  the  said  £.  F.  deceased,  at  the  time  of  his  deatbt 
in  his  hands  to  be  administered,  sufficient  to  satisfy  all  the  money  really  doe 
and  owing  from  the  said  £.  F.  at  the  time  of  his  death,  to  the  said  6.  H.  and 
the  damages  aforesaid,  by  the  judgment  aforesaid,  in  form  aforesaid  recovered, 
and  also  the  damages  sustained  by  the  said  plaintiff  by  reason  of  the  non-perfoi- 
mance  of  the  said  several  promises  and  undertakings  in  the  said  declaration 
mentioned,  to  wit,  at,  6lc.  (venne)  aforesaid.  And  this,  &c. — [CanchuU  vfiih 
a  vcriJicaiion{p)t  as  ante^  1145.] 

bonS^^ut^^         [Prec/tMit  non^  as  anie^  1146,  first  form.] — Because  ho  saith,  that  aHer  the 

■unding,       making  of  the  said  writing  obligatory  in  the  said  plea  mentioned,  and  before  the 

beenpaid,      pleading  of  the  said  plea,  to  wit,  on,  dLC.  the  said  writing  obligatory  to  the  said 

u°«iUy  kept  ^*  ^'  ^°^  ^^'  money  thereon  due  and  payable  was  fully  paid  off,  discharged, 

on  foot  {q).    hqJ  satisfied,  to  him  the  said  G.  H.  to  wit,  at,  dLC.  {venue)  aforesaid.     And 

the  said  plaintiff  in  fact  further  saith,  that  notwithstanding  such  payment  and 

[*1168]   discharge  of  the  said  writing  obligatory  to  the  said  6.  H.  as  ^aforesaid,  the 

said  writing  obligatory  is  still  kept  on  foot  uncancelled,  by  the  fraud  and  covin 

of  the  said  defendant,  with  intent  to  defraud  the  said  plaintiff  of  the  damages  by 

him  sustained  on  occasion  of  the  premises  in  the  said  declaration  mentioned. 

And  thid,  d&c— [Conc/tMie  xoiih  a  verificaiion,  as  a»/e,  1146.] 

Replica^n  [Precludi  fion^  as  ante,  1146.] — Because  he  saith,  that  the  said  supposed  ia- 
retainer  on  dcnturc  was  made  and  entered  into  and  executed  by  the  said  £.  F.  deceased. 
urO|Uiattho  for  the  purpose  and  with  the  intent  of  the  said  E.  F.  and  others  in  collusion 
rSd^for**  ^^^  ^*"*»  ^^  defraud  the  said  plaintiff  and  others,  the  creditors  of  the  said  E.  F. 
fraud.  of  their  just  and  lawful  debts  and  claims  against  the  said  E.  F.  and  therefore 

the  same  was  and  is  void  in  law.     And  this,  d&c. — ^Conclude  mlh  a  verifica- 

iion^  as  ante^  1 146.] 

^'"'^*'^i  Uf  '^^  defendant  have  pleaded  the  general  issue^  as  toell  as  plene  administrO' 

iMue,  and  to  vtf,  and  the  plaintiff  is  not  certain  of  being  able  to  prove  thai  the  defendant  has 

pUmMod^      received  assets^  he  should  not  take  issue  on  the  latter  plea^  but  should  reply  as 

minutravU  JqUows,  upon  which  the  defendant  usually  withdraws  the  general  issue^  or  wiU 

judgment  of   have  to  pay  the  costs  of  the  trials  in  case  the  plaintiff  obtains  the  verdict ;  see 

quandoae-   ante^  944.] — And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by 

cidennt{r)m  jjim  first  above  pleaded,  and  whereof  he  hath  put  himself  upon  the  country, 

doth  the  like.     And  as  to  the  said  plea  of  the  said  defendant,  b)  him  lastly 

above  pleaded,  the  said  plaintiff,  inasmuch  as  ho  cannot  deny  the  said  several 

allegations  of  the  said  defendant,  in  his  said  lust  plea,  prays  judgment,  and 

bis  damages  by  him  sustained,  on  occasion  of  the  not  performing  of  the  said 

several  promises  and  undertakings  in  the  said  declaration  mentioned,  to  be 

(f>)  Quare  as  to  this  conclusion,  see  1  Saund.  ferrcd  to,id.  S34,  note  9. 

109,  n.  S.  (r)  As  to  this  replication,  see  CoUi.Dig.  Plead- 

(9)  See  the  form,  S  Wentw.  243,244,  and  other  er,  2   D.  9.— No  interest  is  recoveralile  on  this 

more  special  forms^  Lai.  Ent.  68.^Bro.  Red.  56.—  judgment,  soe  8  Ves.  1S5. 
1  Saund.  88S  to  386,  and  the  law  and  the  fonns  re- 
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adjudged  to  him  to  be  levied  of  the  goods  and  chattels  which  were  of  the  '>'o  '^k^b 

BIT     EX~ 

said  6.  H.  at  the  time  of  his  death*  and  which,  since  the  pleading  of  the  said  scvtors. 
aecood  plea  of  the  said  defendant,  have  come(«),  or  which  shall  hereafter 
come,  to  the  hands  of  the  said  defendant,  as  executor,  {or^  **  administrator,") 
as  aforetiaid,  to  be  administered  (or,  if  the  plea  vf ere  of  bonds^  ^c.  oulstandingj 
and  plene  adminiatravit  *prateri  here  add  the  following  worde^  **  after  satisfy-  [^1169  ] 
ing  the  monies  due  and  owing  on  the  said  several  judgments  and  writings  obli- 
gatory in  the  said  last  plea  mentioned.") — ^But  because  it  is  uncertain  whether 
the  said  defendant  will  be  convicted  upon  the  said  issue  above  joined  between 
the  parties  aforesaid,  therefore  let  judgment  be  thereupon  stayed  until  the  trial 
and  determination  of  the  said  issue,  and  in  order  to  try  the  said  issue  let  a  jury 
come,  &c. — [Award  of  venire  bybiUor  original^  as  ante^  1156.] 

And  hereupon  the  said  plaintiff,  inasmuch  as  the  said  defendant  hath  not  deni*  1*!|^1*^« 
ed  the  said  action  of  him  the  said  plaintiff,  nor  but  that  the  said  £.  F.  in  his  life-  ofinquiry, 
time  did  undertake  and  promise  in  manner  and  form  as  he  the  said  plaintiff  hath  general  it- 
above  in  that  behalf  alleged,  and  inasmuch  as  he  the  said  plaintiff  cannot  pi^eaded."^^ 
deny  but  that  the  said  defendant  had  not  any  goods  or  chattels  which  were  of 
the  said  £.  F.  at  the  time  of  his  death,  in  his  hands  to  be  administered,  in  man- 
ner and  form  as  the  said  defendant  hath  aboye  in  his  said  plea  in  that  behalf  al- 
leged, prays  judgment,  and  his  damages  by  him  sustained,  on  occasion  of  the 
not  performing  of  the  said  several  promises  and  undertakings  in  the  said  decla- 
ration mentioned,  to  be  adjudged  to  him,  to  be  levied  of  the  goods  and  chattels 
which  were  of  the  said  E.  F.  at  the  time  of  his  death,  and  which,  since  the  plead- 
ing of  the  said^second  plea  of  the  said  defendant,  have  come,  or  which  shall  here- 
after come  to  the  hands  of  the  said  defendant  to  be  administered,  (or,  if  the  plea 
were  ofbofide^  4-c.  outstanding,  and  plene  adminietravit  prater^  here  add  ihefoU 
lowing  worda^  "  after  satisfying  the  monies  due  and  owing  on  the  said  several  Th«  judg- 
judgments  and  writings  obligatory  in  the  said  last  plea  mentioned.")     There-  ™®''^' 
fore  it  is  considered  that  the  said  plaintiff  ought  to  recover  against  the  said  de- 
fendant his  damages  by  him  sustained  on  occasion  of  the  premises,  to  be  levi- 
ed in  form  aforesaid,  but  because  it  is  unknown  to  the  court  of  our  said  lord 
the  king,  now  here,  what  damages  the  said  plaintiff  hath  sustained  by  means  of 
the  premises,  the  sheriff  is  commanded,  that,  by  the  oath  of  twelve  good  and 
lawful  men  of  his  bailiwick,  he  diligently  inquire  what  damages  the  said  plain- 
tiff hath  sustained  by  means  of  the  premises,  and  that  he  send  the  inquisition 
which  he  shall   thereupon  take    to  our  said  lord  the  king  at  Westminster,  on 

_  next  after under  his  seal  and  the  seals  of  those  by  whose  oath  he 

shall  take  that  inquisition,  together  with  the  writ  of  our  said  lord   the  king,  to 
him  thereupon  directed,  the  same  day  is  given  to  the  said  plaintiff,  and  to  the 

said  defendant,  at  the  same  place.  to  f^plSa'S- 

pUneat^ 
ndnutraoU, 

See  a  form,  3  WiU,  62.  fratermy 

ing  judg- 
msnt  u  to 
(«)  See  6  T.  R.  10.^1  S&und.  SS6  a.  the  10^^  and 

averring  aa- 
seU  extra, 
sufficient  to 
pay  the  debt. 


[     •1170    ] 
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Common  f^e  common  nmUiter  in  debt,  io  a  pha  concluding  to  the  country,  is  the 

SSJa"^  same  as  in  the  form  in  assumpsit,  ante,  1144.     When  the  replication  concludes 

ficaUon.        ^,^^  ^  verification  othenoise  than  of  matter  of  record,  the  form  is  asfolloxos :]— 

And  this  he  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment 

and  his  debt  aforesaid,  together  with  his  damages  by  him  sustained,  on  occasion 

of  the  detention  thereof,  to  be  adjudged  to  him,  &c. 


FOH 
S8CAPSI 


BepHcaiion  vprscludi  nofi,  as  ante,  1145.] — Because  he  says,  tnat  afler  the  commitment 
Muonfor et-  of  the  said  E.  F.  to  the  custody  of  the  said  defendant,  in  execution  as  aforesaid, 

to?hk**^\"  that  is  to  say,  on  the day  of in  the year  of  the  reign  of  our  said 

dtfii!dant!of  Jord  the  king,  (the  said  defendant  then  and  still  being  marshal  of  the  Marshalsea 
hiaown  of  our  sovereign  lord  the  king,  before  the  king  himself,  as  aforesaid,)  at,  &c. 
OTunfy'^V  {venue)  aforesaid,  he  the  said  defendant,  of  his  own  wrong  (a)  permitted  and 
MM/toai-  suffered  the  said  E.  F.  to  go  at  large  whither  he  would,  and  to  escape  out  of  the 
cape,  and  custody  of  the  said  defendant,  in  manner  and  form  as  the  said  plaintiff  hath 
the  prison-  above  complained  against  him  ;  without  this,  (hat  the  said  E.  F.  forcibly,  and 
eaMtpi"**^*  without  the  knowledge,  consent,  or  permission  of  the  said  *defendant,  and 
SSant'B*'  against  his  will,  escaped  from  and  out  of  the  custody  of  him  the  said  defendant, 
will.  IIS  such  marshal  as  aforesaid,' in  manner  and  form  as  the  said  defendant  hath  in 

TraTerM  of  ^*^  ^^^^  P^®*  ^7  ^'"^  Secondly  above  pleaded  in  bar  alleged.     And  this,  dtc. — 

the  fordbla    [Conclude  with  a  verification,  as  in  preceding  form,] 

Mcape. 

Replication        [Replication  to  first  plea,  similiter;  to  second  plea,  the  plaintiff  admitting 
MSoETfor      ^^^  ^^^  escape  was  without  the  privity  of  the  defendant,  and  that  the  return  to 
***^*Sck*^"    P^^^  ^^  voluntary,  alleges,']  "  that  the  said  E.  F.  had  not  from  thenceforth 
cape,  that     been  kept  and  detained  in  the  custody  of  the  said  defendant,  but  that  af\er  he 
•icape  and   the  said  E.  F*  had  so  returned  into  custody,  and  afler  the  said  defendant  bad 
prlsoner^^    notice  of  the  former  escape,  and  before  the  exhibiting  the  said  bill  in  this  behalf, 
H^^  o'ca^  the  said  defendant  permitted  and  suffered  the  said  E.  F.  to  escape  and  go  at 
plaintiff       large,  in  manner  and  form  as  the  said  plaintiff  hath  above  complained  against 
■uei(  ).       1^.^  ^Y^^  g^i^  defendant  (c),  which  said  last-mentioned  escape  is  another  and  dif- 
ferent escape  than  the  escape  mentioned  in  the  plea  of  the  said  defendant  so 
by  him  lastly  above  pleaded  m  bar  as  aforesaid,  and  was  and  is  the  very  same 
identical  escape  for  which  the  said  plaintiff  brought  this  action  and  exhibited 
bis  aforesaid  bill.     And  this,  &c. — [Conclude  with  a  verification,  as  ante^  1170.] 

(a)  Qiftfre,  if  it  should  not  be  alleged,  that  the  since  the  escape  he  had  kept  the  prisoner  safely,  1 

defendant  "vo/untori/v,  permitted,"  £c.  B.  &  P.  417.    As  to  the  evidence  requisite  on 

tb)  See  1  B.  &  P.  414.  part  of  plaintiff,  and  that  be  must,  on  a  traTerse 

(e)  What  follows  in  this  plea  is  not,  perhaps,  of  the  above  allegation,  prove  the  prior  or  first 

•tnctly  necessary.    The  rephoatioD  might  shortly  escape,  see  1   B.  ft  P.  418,  n.  a,  and  id.  Indoi, 

traTerse  the  allegation  in  defendantHi  plea,  that  "  EmdenetJ"  pi.  10. 


■\ 


r 
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[Precludi  nofi,  as  ante^  1 145.] — Because  he  saith,  that  the  said  now  defend-  '^^ 

ant  did  noti  before  the  exhibiting  of  the  said  bill  against  the  said  now  defendant  j^^  ucation 

ID  this  behalf,  retake  the  said  E.  F.  upon  the  said  pursuit,  or  again  have  or  de-  to  a  pi«a  of 

tain  him  the  said  E.  F.  in  the  custody  of  the  said  now  defendant  in  execution,  escupe  and 

«t  the  suit  of  the  said  plaintiff  for  the  damages,  costs,  and  charges,  so  by  him  ^^^action '° 

recovered  as  as  aforesaid,  by  virtue  of  the  said  commitment  of  the  said  £.  F.  against  ihe 

•                   •                 ^           •  t    •                             •*•                  !•  naarshal, 

in  execution  as  aforesaid,  m  manner  and  form  as  the  said  defendant  hath  above  that  the  bill 

in  his  said  plea  in  that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  fbrepHsont' 

be  inquired  of  by  the  country,  &c.  *.'''■  '«cap- 

[Precludi  non^  as  ante^  1145.] — Because  he  saith,  that  the  said  E.  F.  did  Replication 

not,  after  the  said  escape  in  the  said  fJrst  count  mentioned,  and  before  the  com-  j^aMe" 

mencement  of  this  suit,  return  back  again  into  (he  custody  of  the  said  defend-  ^\l^^*^  ^ 

ant,  nor  did  the  said  defendant,  at  the  time  of  the  commencement  of  this  suit,  ▼oiuntary 

keep  or  detain  the  said  E.  F.  in  his  custody  as  such  warden  as  aforesaid,  in  ex-  the  bill  was 

ecution  at  the  suit  of  the  said  plaintiff,  under  and  by  virtue  of  the  said  commit-  ^e  retura! 
ment  and  receipt  in  execution  as  aforesaid,  but  on  the  contrary  thereof  the  said 
£.  F.  at  the  time  of  the  commencement  of  this  suit,  continued  so  escaped  and 
at  large  out  of  the  custody  of  the  said  defendant  as  such  warden  as  aforesaid* 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

[PrecJtfcU  fu>n,  as  ante,  1 145^  first  form,] — Because  he  saith,  that  the  said  fbauo. 

writing  obligatory  in  the  said  declaration  mentioned,  was  obtained  fairly  and  deeS  ^^ 


was 


honestly  by  the  said  plaintifi\e),  and  not  by  the  said  plaintiff  and  others  in  col-  ^a^,^"that^it 
lasion  with  him,  by  fraud,  covin,  or  misrepresentation,  in  manner  and  form  as  ^^  ^*^^y  o^ 

tainedtu), 

the  said  defendant  hath  in  his  said  plea  by  him   [lastly]  above  pleaded  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  d&c. 

^[Prechidi  non^  as  an/e,  ll45f first  form. — Because  he  saith,  that  the  said  r  «]  ^1^2  1 

defendant  of  his  own  free  will  made  and  sealed,  and  as  his  act  and  deed  deliv-  dub  ess. 

ered  to  the  said  plaintiff  the  said  writing  obligatory  in  the  said  declaration  men-  deeiTwas  ^ 

tinned  fg),  and  not  by  reason  or  in  consequence  of  the  said  supposed  menaces  ^^^^^es  ^^ 

or  threats  in  the  said,  [second]  plea  mentioned,  or  in  fear  or  apprehension  that  defend* 

thereof  in  manner  and  form  as  the  said  defendant  hath  in  his  said  [second]  plea  executed  it 

in  that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  ^'''' 
the  country,  &c. 

[Prsc/tcdt  non,  as  ante,  1146^  first  form.'} — Because  he  saith,  that  the  said  J"V'^''^- 
defendant  at  the  time  of  the  making  of  the  said  writing  obligatory  in  the  said  inrancv,  diat 
declaration  mentioned,  was  of  the  full  age  of  twenty-one  years,  and  not  within  ^^^||^ 

(*). 

{d)  Sea  the  plea,  ante,  968  ;  see  a  rejoinder  that  X  W.  19, 90,    See  replieation  to  plea  of  duress 

a  deed  was  duly  obtained,  i  Rich.  C.  P.  78 ;  and  of  impnsoninent,  S  Rich.  C.  P.  78.^Morg.  bS5^ 

repAeations  to  that  effect,  Morg.  686, 688.  687. 

{§)  It  would  sutfiee  merely  to  deny  the  words  of  {g)  It  would  seem  luiBcient  merely  to  deny  the 

the  plea.  words  in  the  plea. 

<  / )  See  pleas  of  menace,  &o.  ante,  964.    The  {h)  See  the  plea,  ante,  966,  and  the  forms,  Rast. 

repUeations  to  the  other  pleas,  ante,  964,  will  near-  Bnt.  168  a.— 7  Wenlw.  677,  678.^Com.  Dig. 

lyreeemble  the  above  form;  see  the  forms  in  7  Pleader,  2  W.  2t,  and  the  rephcations  in  assump- 

Wentw.  897, 600  to  696,  and  Cora.  Dig.  Pleader,  sit,  ante,  1140. 
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age,  in  mnnner  nnd   form  aa  the  said  defendant  hath  above  in  his  said  plea  al- 
leged.    And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  de«. 

USURY.  &c.  [Precludi  non^  tu  anU^  1145,  first  form.] — Because  he  saitb,  that  the  said 
usury,  or  writing  obligatory  in  the  said  declaration  mentioned,  was  made  by  the  said  de« 
ity,^tha?the  f^Qcl&i^t  for  a  good  and  legal  consideration,  and  not  in  pursuance  of  or  upon  the 
bond  was  g^id  corrupt  and  unlawful  agreement,  or  for  the  purpose  in  the  said  plea  of  the 
legal  COR.     said  defendant  mentioned,  in  manner  and  form  as  the  said  defendant  hath  above 

in  bis  said  [second]  plea  in  that  behalf  alleged.     And  this  the  said  defendant 

prays  may  be  inquired  of  by  the  country,  &c. 

To  a  plea  of  [Similiter  to  general  issue^  as  auie^  ll44  ;  replication  to  plea  of  tender^  as 
P«l'l 73 1  fi^^o^^  •] — And  the  said  plaintiff,  as  to  the  *satd  plea  of  the  said  defendant  by 
him  above  pleaded,  as  to  the  said  sum  of  £ — ,  residue  of  the  said  sum  of  ^ — 
above  demanded,  saith  that  he  the  said  plaintiff  ought  not,  by  reason  of  any 
thing  by  the  said  defendant  in  that  plea  alleged,  to  be  barred  from  having  and 
maintaining  hi#  aforesaid  action  against  the  said  defendant  to  recover  damages 
by  reason  of  the  nonpayment  of  the  said  sum  of  £ —  because  he  saith,  that, 
&c. — [Here  state  the  subject-matter  of  the  replication^  as  in  the  forms  in  assump- 
sit^ ante^  1151  to  1157,  using  the  words^  "  after  the  said  several  causes  of  action 
in  the  said  declaration  mentioned,  and  each  and  every  of  them,  accrued  to  the 
said  plaintiff  as  to  the  said  sum  of  ^ — ^**  instead  oftlie  words  *'  aAer  the  making 
of  the  said  promises  and  undertakings  in  the  said  declaration  mentioned,"  and 
then  conclude  as  follows .-] — And  this  he  the  said  plaintiff  is  ready  to  verify, 
wherefore  he  prays  judgment,  and  his  damages,  by  reason  of  the  non-payment 
of  the  said  sum  ot£ —  to  be  adjudged  to  him,  d&c*  [but  if  the  replication  msre- 
ly  deny  the  tender^  then  conclude  to  the  country. 1 

sE-r-orr.         [^Precludi  non,  as  ante^  1145.] — Because  protesting  that  at  the  time  of  ex- 

to  a  plea  of   hibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of  money  than  the 

SebTon*       said  sum  of  ^575  due  and  owing  for  principal  money  and  interest,  upon  and  by 

bond,  deny-  virtue  of  the  Said  writing  obligatory,  and  the  said  condition  thereof,  to  wit,  the 

oiffl/}.  said  sum  of  £ —  to  wit,  at,  &c.  {venue)  aforesaid,  for  replication  in  this  behalf 

he  says,  that  he  the  said  plaintiff  was  not  nor  is  indebted  to  the  said  defendant 

in  manner  and  form  as  the  said  defendant  hath  above  in  his  said  plea  alleged. 

And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 

to'plliror"        [Precludi  non,  as  ante,  1145.]— Because  protesting  that  at  the  time  of  ex- 
8eH>ff  to      hibiting  the  said  bill  there  was  and  still  is  a  much  larger  sum  of  money,  than 

(t)  See  the  plea,  ante,  966|  and  tbe  form,  2  Rich,  when  it  concludes  to  the  country,  is  precisely  sim- 

C.  P.  S7.— Morg.  Free.  229,  290.— 1  Bro.  Ent.  ilartothatin  asaumpsit,  ante,  1168)  Sic.    Where 

188.— 2  T.  R.  438.— Sid.  426.-7  Wentw.  Index,  the  let-offis  to  debt  on  bond,  the  replication  may 

628,  S29.  690.— Com.  Dig.  Pleader,  2  W.  23.  either  deny  the  aubject-matter  of  the  defendant^ 

•    Some  of  the  forms  conclude  with  a  formal  traverse  set-off.  or  allege  that  more  was  due  on  tbe  defoa- 

and  yerification,  Lil.  Ent.  184. — ^Morg.  231,  but  dant's  bond  than  the  sum  mentioned  in  the  plea, 

see  2  T.  R.  439,  and  1  Saund.  103  b,  n.  3.  see  3  T.  R.  65.-6  Id.  460.— Ante,  968.    If  the 

Ik)  See  the  plca^  ante,  955,  and  the  forms,  7  replication  conclude  with  a  verification,  such  con- 

Wentw.  577,  580, 589,  584.  elusion  will  be  as  ante,  1170.    As  to  the  repiict- 

(2)  See  form,  2  Rich.  C.  P.  31.    The  replica-  tion  to  a  plea  of  set-ofi'  in  general,  see  ante,  vol.  i. 

lion  to  a  plea  of  set-off  to  debt  on  simple  contract,  Index,  ''  Set-off." 
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the  said  sum  of£ —  due  and  owing  for  principal  money  and  interest,  upon  nnd    •sr-orr. 
by  virtue  of  the  said  writing  obligatory,  and  the  said  condition  thereof,  to  wit,  debtotabond 
the  sum  of  £ —  to  wit,  at,  dec.  (venue)  aforesaid,  nevertheless  for  replication  thai^m 
in  this  behalf,  the  said  plaintiff  saith,  that  the  said  plaintiff  was  not,  nor  is  in-  p'^^H^^^on 
debted  *to  the  said  defendant  in  manner  and  form  as  the  said  defendant  hath  th«  bond 
above  in  his  said  plea  alleged.    And  this  the  plaintiff  prays  may  be  inquired  of  mm  adnit- 
by  the  country,  &c.  i^iStt" 

States  that 
plaintiff 
IB  not  indebted  to  dep>ndanl(in). 

y  [*1174J 

And  because  the  said  plaintifi*  doth  not  deny  the  said  plea  of  the  said  de-    'qiIkiIt 
fcndant,  but  admits  the  same  to  be  true,  therefore  let  the  plea  of  the  said  ,^*'"'*  .^^- 
plaintiff,  and  all  proceedings  thereon,  be  stayed  until  the  full  age  of  the  said  de*  demurrer, 

/.      1      .    o  confesaion 

fendant,  &c.  ofpiea(n). 

[Precludi non^  ae  ante^  \  145^  first  foitn.] — Because  he  saith,  that  the  said  de-  h>J**"*L. 
fendant  hath,  and  at  the  time  of  the  exhibiting  of  the  said  bill  of  the  said  plain-  •cenffth^t 
tiff,  [or  if  in  C.  P.  or  6;^  original^  **  at  the  time  of  the  commencement  of  this  had  assets 
suit,"]  had  sufficient  lands,  tenements,  and  hereditaments  by  descent  from  his  !:i!^l!!^^^^ 

'J  '  '  'f  commence- 

said  father,  [or  ^*  brother,"  ^c,  according  to  thefaclj^  in  fee  simple,  wherewith  m«Btof  the 
the  said  defendant  could  and  might  and  ought  to  have  satisfied  the  said  debt  of 
the  said  plaintiff  above  demanded.     And  this  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country,  6lc. 

[Prechtdi  non,  (u  atUe^  1145,  first  form.] — Because,  according  to  the  form  of  To  plea  of 
the  Statute  in  such  case  made  and  provided,  he  saith,  that  the  said  defendant  ^^F^J^j^ 
aAer  the  death  of  the  said  £.  F.  his  father,  and  before  the  day  of  exhibiting  *the  defendant 
said  plaintiff's  bill  in  this  behalf,  [or,  if  in  C.  P.  or  by  original^  say^  **  before  before  the 
the  commencement  of  this  suit,"]  to  wit,  on,  &c.  at,  dLc.   (venue)  aforesaid,  ^'^o2^ 
bad  divers  lands  and  tenements  by  hereditary  descent  as  heir  to  the  said  E.  F.  ^wt(p). 
in  fee  simple,  whereby  he  might  have  satisfied  the  said  plaintiff  the  debt  and  *-         ^  J 
damages  aforesaid.     And  this,  &c.(9). — [Conclude  with  a  vei'ification,  as  ante^ 
1170,](1). 

[Precludi  non^  as  ante^  1 146^  first  form,] — Because  he  saith,  that  the  said  de- 
fendant did  not  pay  to  the  said  plaintiff  the  said  sum  of  ^ —  in  the  said  condi-  To|>iea  of 

(m)  See 2  Rich.  C.  P.  SI.    When  it  it  aopre-  had  assets  between  the  death  of  his  ancestor,  and  ^i^mL^ 

bended  that  the  plaintiff  is  not  indebted  to  defen-  before  the  commencement  of  this  auit  as  in  the  Stnvbfftne 

dant  in  a  sum  equal  to  that  admitted  in  the  plea  to  next  form,  see  Bac.  Ab.  Heir  and  Ancestor,  F.         |^^„{    * 
be  due  on  the  bond,  the  abore  replication  is  pre-        ip)  See  forms,  6  Wentw.  S73. — 1  Rich.  C.  P.  nientsM 

ferable.  451. — 2  Id.  296,  and  the  note  to  the  preceding  ^  '* 

(n)  See  the   plea,  ante,  973;  aud   Rast.  Ent.  form,  5  Mod.  122,3. 
360,  362.  (q)  Thid  seems  necessary,  see  2  Saund.  8  a.^ 

(o)  See  the  plea,  ante,  973,  and  forms  of  repli-  Garth.  353,  4. 
cation,  1  Rich.  C.  P.  451.— 2  Rich.  C.  P.  38.—  (r)  See  the  plras,  ante,  974.  See  form  of  ro- 
Mor|{.  666.—  2  Mod.  227^  8.-7  Wentw.  609^  4, 6.  plication.  Plead.  Assist.  360.  To  annuity  bond, 
And  see  sereral  forms,  of  replications  and  rejoind-  se^  form,  2  New  Rep.  362.  To  bond  »r  pay- 
era,  Morg.  664  to  660.  If  the  defendant  had  not  ment  of  mortgage,  5  Moore,  198.  In  the  latter 
aneta  at  the  time  of  exhibiting  the  billj  but  had  case,  to  debt  on  bond,  the  defendant  crarcd  oyer, 
them  at  the  time  the  writ  issued  the  issumg  of  the  and  after  reciting  a  mortgage  deed,  which  showed 
writ  should  be  replied  specially,  as  ante,  1161,  and  tlie  condition  to  be  for  payment  of  a  sum  of  money 
under  the  3d  k  4tn  W.  s  M.  c.  I^  if  the  heir  plead  on  a  day  specified,  according  to  the  tenor  of  a  pro- 
Hen  per  lUteetU,  the  plaintiff  may  reply  tiiat  he  viso  contamed  in  the  indenture,  and  for  the  per- 


(1)  {  Af  to  this  condttROBi  Tide  Labach  et  ux,  v.  Cantioe  et  al.  13  Jo^oa.  Rop.  27S.  y 
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tion  meDtioDed,  with  lawful  interest  for  the  same,  in  manner  and  form  as  the 
said  defendant  hath  above  in  his  said  plea  in  that  behalf  alleged.  And  this  the 
said  plaiotifi*  prays  may  be  inquired  of  by  the  country,  &c. 


[  *  1 176  ]      *[Prec/«dt  now,  08  anie^  1 145,  jSr*/ /arm.]— Because  he  saith,  that  the  said  E. 
AWARDf.    F.  and  G.  H.  the  said  arbitrators  in  the  said  condition  of  the  said  writing  obli- 
mTawd***'  gatory  mentioned,  after  the  making  of  the  said  writing  obligatory,  and  within 
was  made,    ^^  ^^^^  limited  and  appointed  by  the  said  condition  for  the  making  of  their 
the  award     award  of  and  concering  the  premises,  that  is  to  say,  on,  &c.  at,  dec.  (venue)  afore- 
••(«)/      *  said,  having  taken  upon  themselves  the  burthen  of  the  said  arbitrament,  did 
in  due  manner  make  their  award  in  writing  under  their  hands,  of  and  concern- 
ing the  premises  in  the  said  condition  mentioned,  and  thereby  referred  to  them 
by  the  said  plaintiff  and  defendant  ready  to  be  delivered  to  the  said  parties  in 
difference,  or  such  of  them  as  should  require  the  same,  by  which  said  award 
they  the  said  E.  F.  and  G.   H.  the  arbitrators  aforesaid,  did  then  and  there 
award  and  order,  d&c.     [Here  set  forth  the  whole  award  ver6a/tm,  in  the  past 
ten8e]{i). — Of  which  said  award  the  said  defendant  afterwards,  to  wit,  on  the 
Breaches  of  said,  &,c,  at,  &.C.  {venue)  aforesaid,  had  notice.     Nevertheless  the  said  plaintiff 
(«}.  in  fact  saith,  that  the  said  defendant  did  not,  &*c.     [Here  state  the  defendanV$ 

breach  of  the  awards  according  to  the  facta  of  the  partictdar  case^  and  which 
may  be  as  in  the  declaration^  ante^  395,  and  if  there  have  been  several  breaches 
of  the  awardf  state  the  second  or  other  breach  as  follows  :] — And  for  assigning 
a  further  breach  of  the  said  award,  according  to  the  form  of  the  Statute  in  that 
case  made  and  provided(tiy},  the  said  plaintiff  in  fact  further  saith,  that,  &*c. 
[Here  state  the  other  breach^  and  conclude  as  follows:"] — And  this  the  said  plain- 
tiff is  ready  to  verify  ;  wherefore  he  prays  judgment  and  his  debt  aforesaid,  to- 
gether with  his  damages  by  reason  of  the  detention  thereof,  to  be  adjudged  to 
him,  dec. 

r*ll771 
oir  BAIL        *[Precludi  non^  as  ante^  1146^  first  form.'] — Because  he  saith,  that  the  said 

To  plea'of  defendant,  as  bail  or  surety  for  the  said  £.  F.  before  the  return  of  the  said  writ 
^"^tod'br  ^  ^^  ^'^^^  declaration  mentioned,  and  on  the  day  of  the  date  of  the  said  writing 
on  bail  obligatory,  to  wit,  on,  d&c.  at,  6lc,  (venue)  aforesaid,  sealed,  and  as  his  act  and 
bond  was     deed,  delivered  the  said  writing  obligatory  in  the  said  declaration  mentioned* 

duly  execut- 

^  '*            fonnance  of  the  covenants  therein,  pleaded  that  44.— Morg.  Prec.  627.-- 7  Wentw.  Slil  to  590, 

there  were  no  negativo  or  disjunctive  covenants  and  of  an  umpirage,  1  Saund.  6S. 

in  the  indenture,  and   that  he  paid  the    money  (t)  The  whole  award  must  be  statedi  II   East, 

mentioned  in  the  condition  on  the  day  therein  spe-  188. — 1  Salk.  72,  S. — ^2  Saund.  62  b,  n.  6. 

ciiied,  according^to  the  effect  thereof,  and  perform-  (u)  A  breach  must  be  stated,  though  the  defen- 

od  all  the  covenants  and  provisoes  in  the  indenture  dant  pleaded  no  award,  and  could  not  traverse  the 

on  his  part  to  be  performed.    The^defendant  in  his  breacn,  this  is  an  anomalous  case,  1  Saund.  103,0. 

replication  took  issue  generally  on  the  non-pay-  1;  317,  n.  4. — 1   Marsh.  95. — ^  Taunt.  45,47.-5 

ment  of  the  money,  and  concluded  to  the  coun-  Taunt.  386. — See  form,  2  Rich.  C.  P.  46. — ^Morg. 

try.    On  special  demurrer,  assigning  for  causes  that  528.    The  breach  may  frequently  be  assigned  in 

it  should  have  concluded  with  a  verification,  and  the  terms  of  the  award,!  Price,   109;  but  see  6 

that  no  breach  of  the  condition   was  assigned  ac-  Taunt.  45, 47. 

cording  to  the  stat.  S  &  9  Wm.  3.  c.  11.  s.  8.  it  {u>)  See  the  preceding  nole. 

was  held  that  such  replication  was  good,  as  the  (X)  See  the  plea,  anic,  981,  and  the  replication 

only  point  in  i<«suo  was  the  payment  of  the  money,  and  nole,  5  Wentw.  468;  and  cte  the  forms,  1 

and  as  the  plaintiffhad  therem  denied  the  wholo  Saund.  159,  18. — 7  Wcntw.  613,  14. — Ccm.  Dig. 

substance  of  the  defendani*a  plea.  Pleader,  2  VV .  25.    The  ease  and  favor  is  in  gene- 

($)  See  the  plea,  ante,  977,  and  the  forms  of  re-  ral  the  most  material  traverse,  1  Saund.  163,  n.  2. 

?lication  of  an  award  and  breach,  1  Saund.  165,  Most  of  the  forms  conclude  with  a  formal  traverse. 
W.— f  Id.  184, 185.— 2  was.  267.-2  Rich.  C.  P. 
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and  in  manner  and  form  as  the  said  plaintiff  hath  in  his  said  deelaration  alleged,    ^^  ^^^^ 
and  not  after  the  return  of  the  said  [writ]  in  the  said  declaration  mentioned,  in 
manner   and   form  as  the  said   defendant  hath  above  in  his  said  plea  alleged. 
And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  d&c. . 

[Precludifwn^  aa  ante,  1 146^  first  form,] — Because  he  saith,  that  there  is  no  To  plea  of 
record  of  the  said  appearance  of  the  said  E.  F.  before  our  lord  the  king  [or  in  a^'^^ie- 

C.  P.  "  before  his  majesty's  justices,"]  at  "Westminster,  on ,  in  the  said  "^^J,  ^® 

condition  of  the  said  writing  obligatory  mentioned,  remaining  in  the  said  court  pearance(y). 
of  our  said  lord  the  king,  before  the  king  himself,  [or  in  C,  P.  '*  before  his  said 
majesty's  justices,"]  at  Westminster  in  manner  and  form  as  the  said  defendant 

hath  above  in  his  said plea  alleged.     And  this  the  said  plaintiff  is  ready  to 

verify,  &c. —  [Conclude  as  inform^  ante,  1167 ^  from  the  asterisk,] 

on  BABTilA- 
DY   BOITDB. 

[Precludi  non^  aa  ante^  1145,  first  form.] — Because  he  saith,  that  the  said  £•  Xo  plea  of 
F.  in  the  said  condition  mentioned,  at  the  time  of  making  the  said  writing  obliga-  ^^^y^"^ 
tory,  was  pregnant  with  a  certain  child,  whereof  the  said  defendant  was  the  re-  debt  on  baa- 
puted  father,  and  that  the  said  E.  F.  after  the  making  of  the  said  writing  obli-  statwg  that 
gatory,  and  before  the-  commencement  of  this  suit,  to  wit,  on,  6lc.  at,  dec.  lonenT^era 
(venue)  aforesaid,  was  delivered  of  the  said  child,  who  was  then  and  there  born  damnified 

a  bastard,  in  the  said  parish  of ,  and  that  neither  the  said  defendant,  nor 

any  person  on  his  behalf,  for  a  long  space  of  time  after  the  birth  of  the  said 
child,  to  wit,  from  the  time  of  the  said  birth  of  the  said  child,  until  the  com- 
mencement of  this  suit,  did  provide  any  food  or  nourishment  *for  the  said  child  ;  [  ^1178] 

by  reason  whereof  the  inhabitants  and  parishioners  of  the  said  parish  of , 

during  the  time  aforesaid,  lest  the  said  child  should  perish  for  want  of  necessa- 
ry food  and  nurture^  were  forced  and  obliged  to  expend,  and  did  necessarily  ex- 
pend, a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  lawful  money  of  Great 
Britain,  for,  in,  and  about  the  procuring  necessary  food  and  nourishment  for  the 
said  child,  to  wit,  at,  &*c.  (venue)  aforesaid  ;  and  so  the  said  plaintiff  saith,  that 

the  said  inhabitants  and  parishioners  of  the  said  parish  of ,  were  and  are  * 

damnified  by  reason  and  on  account  of  the  maintenance  and  bringing  up  the 
said  child,  within  the  true  intent  and  meaning  of  the  said  condition  of  the  said 
writing  obligatory,  to  wit,  at,  d&c.  {venue)  aforesaid. — [Conclude  witk  a  verifi" 
cation,  as  ante,  1170.] 


09  IITDKM- 
HITT  BOHDS. 


[^Precludi  non,  as  ante,  1 146,  first  form.] — Because  he  saith,  that  the  said  de-  '^^  &bii*^ 
fendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said  JUaitu  to 
E.  F.  his  executors,  administrators,  or  assigns,  the  said  sum  of  £ — ,  and  the  to  inJ^mni- 

fy  plaintiff 
against  a 

and  Torification  but  this  seems  unnecessary,  see  6  {z)  See  the  plea  and  notes,  ante,  98S)  and  the  surety  bond, 

Wentw.  482, 483, 468.— 1  Saund.  106,  a,  b.  forms  of  replications,  2  Saund.  82.-7  Wentw.  615^  stating  bow 

If  the  defendant  in  an  action  by  the  assignee  of  616;  and  the  asncnmenl  of  breaches,  ante,  984.  plaintiff  was 

the  bond,  denies  the  issuing  of  the  process,  the  If  only  one  broach  be  assigned,  it  is  not  necessary  damnified 

plaintiff  should  reply  it  was  issued,  as  stated  in  to  state  it  in  terms  to  be  according  to  the  form  of  (a), 

the  declaration,  and  aver  the  existence  of  the  writ  the  statute  (8  &  9  W.  3.  c.  11,  s.  8.),  II  East,  I  ; 

by  the  record,  see  Tidd,  9lh  ed.  743.    In  such  case  neither  would  it  bo  if  more  than  one,  qumre^  vol.  i. 

it  the  action  be  at  the  suit  of  the  sheriff,  the  writ  Index,  °  Breaches,**    The  plaintiff  cannot  sii£rg'««t 

should  be  set  out  fully,  and  plaintiff  should  alvo  cmdasBign  a  breach  in  the  same  replication,  ante, 

aver  its  existence,  ftc.by  the  record.  vol.  i.  Index,  **  Breaches .^ 

(y)  Seeaform,  Lil.  Ent.498.  (a)  See  last  note,  and  the  plea,  ante,  984,  and 

Vol.  in.  32  • 
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OH  iHBBM-  interest  thereof  on  the  days  and  times,  andiin  the  manner  limited  and  appointed 
iiiTYBOKDt.  .^  ^^^  ^^  ^^  ^^.^  condition  of  the  said  writing  obligatory  so  made  and  execut- 
ed to  the  said  E.  F.  as  aforesaid,  and  according  to  the  true  intent  and  meaning 
thereof,  but  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  dtc.  (venue)  afore- 
said ;  whereupon  and  whereby  the  said  plaintiff,  aHerwards,  to  wit,  on,  &c.  at, 
dtc.  {venue)  aforesaid,  was  called  upon,  and  forced  and  obliged  to  pay,  and  did 
then  and  there  pay,  to  the  said  E.  F.  the  said  sum  of  ^— ,  and  the  interest 
thereof,  together  with  the  costs  of  a  certain  action  before  then  brought  by  the 
said  E.  F.  against  him  the  said  plaintiff  for  the  recovery  thereof,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of£ — ,  of  lawful  money  of 
Great  Britain,  and  thereby  he  the  said  plaintiff  was  and  is  damnified  to  the 
[  *1179  ]  amount  thereof,  by  reason  and  means  of  the  said  in  part  *recited  obligation  and 
the  condition  thereof,  to  wit,  at,  &c.  (venue)  aforesaid.  And  this,  &c. — [Con- 
clude with  a  verification^  ds  ante,  1170.] 

To  plea  of  [Precludi  non^  as  ante^  1 145^  first  form.] — Because  he  saith,that  the  said  E. 
to  deb"on  F.  remained  and  continued  in  the  service  and  employ  of  the  said  plaintiff  as 
S^nld^foJE".  such  clerk,  ns  in  the  said  condition  of  the  said  writing  obligatory  mentioned,  for 
F.'Bduiyto  n  JQng  space  of  time,  to  wit,  from  the  day  and  year  aforesaid,  until  and  upon 

cTerViiL"     the day  of ,  A.  D. (c)  ;  and  that  during  the  said  time  that  the 

^fed^onfc""  said  E.  F.  so  remained  and  continued  in  the  eaid  service  and  employment  of 
which  he       ^Yie  said  plaintiff  as  such  clerk  as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other 

has  not  ac-  "^  •  *  ,  /.  *     t* 

eountcd  for    days  and  times,  [between  that  day  and  the  said day  of         ,  A.  D. 

to  wit,  at,  &c.  (venue)  aforesaid,  the  said  E.  F.  as  such  clerk  as  aforesaid,  had 
and  received,  for  and  on  the  account  of  the  said  plaintiff,  divers  sums  of  mo- 
ney, an:ounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  ^^ — , 
of  lawful  money  of  Great  Britain(d),  yet  the  said  G.  H.  although  oflen  request- 
ed so  to  do,  hath  not  yet  accounted  for  or  paid  the  same  or  any  part  thereof  to 
the  said  plaintiff,  but  hath  therein  wholly  failed  and  made  default ;  and  the  said 
sum  of  money  so  had  and  received  by  the  said  E.  F.  as  aforesaid,  is  still  wholly 

«L  1130  J  unpaid  and  unsatisfied  to  the  said  plaintiff,  contrary  to  the  *form  and  effect  of 
the  said  condition  of  the  said  writing  obligatory,  to  wit,  at,  d&c.  aforesaid.  And 
this,  &c. — [Conclude  uith  a  vert/icah'on(e),  as  anie^  1170.] 

the  forms,  1  Saund.  I15.—7  Wentw.  616  to  621 ;  in  1  Price,  109,  seems  oTerniled  by  that  in  1  Marsh, 

and  on  a  sheriff's  bond,  1  East,  385.    The  above  441. — 6  Taunt.  45. — Ante,  vol.  i.  Ind.    **  Jndfm* 

was  the  replication  in  Holmes  v,  Rhodes,  1  B.  &  nify."    Special  statements  of  breaches,  1  SaunR. 

P.  6S1  ;  and  was  specially  demurred  to,  because  it  55,  6,  316.  On  sheriff's  bond,  Cowp.  575. — 1  East, 

did  not  state  in  what  court  the  plaintiff  was  sued,  385.    When  liability  ceases,  2  Taunt.  175.— 4  Id. 

and  what  sums  he  was  obliged  to  pay  for  interest  593,  673.    The  replication  must  not  merely  deny 

and  costs  distinctly,  but  the  plaintiff  nad  judgment  the  general  performance,  as  stated  in  the  plea,  but 

on  a  defect  in  the  plea.    As  to  this  objection,  see  must  OMign  and  not  uuggt$i  a  breach  or  breach* 

1  Saund.  117,  n.  5.— 1  Lev.  195.  9.  Wils.  11, 12  ;  es,  1  Marsh.  95.-5  Taunt.  386.— Willes,  12.— 

and  note  d^  post,  1179.  Cowp.  575. — ^2  Saund.  187  b,  5th  edit. — See  the 

(6)  The  averments  in  pleas  of  this  nature  must  note  iniiage  440,  ante, 
depend  on  the  nature  of  the  indemnity  bond,  see        (c)  Unless  it  appear  from  the  condition  of  the 

the  pleas  of  performance,  ante,  985  to  989,  and  the  bond  that  E.  F.  has  already  accepted  the  office,  an 

forms  of  replications  and  the  law,  8  T.  R.   459,  acceptance  thereof  should  be  stated. 
460.— 1  B.  &  P.  640,  641.— 2  New  Rep.  176,  177.        {d)  A  receipt  of  money  must  be  shown,  6  Taunt. 

—3  East,  485.-6  Id.  507.— 1  Saund.   101.-2  Id.  47.-1  Marsh.  441, overruling  1  Price,  109. 
410.— 3  Wils.  385.-7  Wentw.  537,  605,  616.— 1        («)  This  is  proper,  see  2  fiurr.  774.— 1  Saund. 

Marsh.  95.    5  Taunt.  386.-6  Id.  47.-2  Chit.  101, i 
Rap.  697^—5  Moore,  198.— 13  East,  1.    The  case 


f 
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TSame  as  the  above  form  to  the  end  of  the  venficattoUf  and  then  etate  the  «e-  ^^  iwdbm- 
cond  breach^  asfoUows  :j — And  for  assigning  a  further  breach  of  the  said  con-  rp^^  ^^^ 
dition  of  the  said  writing  obligatory,  according  to  the  form  of  the  Statute  in  "taung  ser- 

oral  broach* 

that  case  made  and  provided(^),  the  said  plaiDtiffsailh,  that  afler  the  making  of  e«(/). 
Che  said  writing  obligatory,  and  whilst  the  said  £.  F.  remained  and  continued 
in  the  said  service  and  employ  of  the  said  plaintiff  as  such  clerk  as  aforesaid, 
to  wit,  on,  d&c  at,  &c.  (venue)  aforesaid. — \^State  the  breach  according  to  the 
factf  and  conclude  with  a  verification^  as  in  the  preceding  form.] 

OH  CHAR- 

TSA    PA.K* 

[And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendants,  by  them       ties. 
[secondly]  above  pleaded  in  bar,  says,  [precludi  non^  as  ante,  1 145.] — Because  S*pie?to" 
be  says,  that  the  said  defendants,  within  the  space  of  sixty-five  running  days,  ^^^^^  ^ 
and  ten  days  after  the  expiration  of  the  said  sixty -five  running  days,  from  the  nr,thatd*- 
arrival  of  the  said  ship  at  the  port  of  S.  did  not  offer  and  tender  to  the  said  not  offer  a 
plaintiff*  goods  and  merchandizes  to  load  on  board  the  said  ship,  on  her  homeward  ^^^^' 
voyage  from  the  said  port  of  S.  for  her  return  to  the  port  of  London,  and  to  dis- 
patch the  said  ship  with  the  same  from  the  said  port  of  S.  for  her  return  to  the 
port  of  London,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said   [second]    plea  alleged.     And  this  the  said  plaintiff*  prays  may  be  in- 
quired of  by  the  country,  &c.     And  the  said  plaintiff*,  as  to  the  said  plea  of  the  lUpUcatiM, 
said  defendants,  by  them  [lastly]  above  pleaded,  says,  [precludi  non^  as  ante^  g^Ued  Mml 
1145  ;]  because  he  says,  that  the  said  plaintiff*  did  not,  within  the  space  of  six-  ^^^^^^ 
ty-five  running  days,  and  ten  days  af\er  the  expiration  of  the  said  sixty-five  run-  time. 
ning  days,  from  the  arrival  of  the  said  ship  at  the  port  of  S.  with  the  said  ship, 
quit  the  said  port  of  S.  in  manner  and  form  as  the  said  defendant  bath  above  in 
his  [last]  plea  alleged.     And  this  the  said  plaintiff*  prays  may  be  inquired  of  by 

the  country,  &c. 

ow  LEAass. 

IPrecludi  non^  as  ante,  1146,  first  /orm.]— Because  he  saith,  that  the  said  Srj^cU^on 
plaintiff  did  not,  before  the  said  rent  became  due,  eject,  expel,  put  out,  or  l*)- 
amove  the  said  defendant  from  the  possession  of  the  said  demised  premises,  or  I-  -I 

aoy  part  thereof,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  in  that  behalf  alleged.  And  this  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c. 

• 

[Precludi  non,  as  ante,  1 1 45,  ^r^iyorm.]— Because  he  saith,  that  he  the  said  To  a  plea  by 
plaintiff*  did  not  accept  or  receive  of  and  from  the  said  G.  H.  the  said  rent  in  }5I5*Sff^ai 
the  said  plea  mentioned,  or  any  part  thereof,  or  accept  the  said  G.  H.  as  his  ^•Jl^^J^^ 
tenant  of  the  said  demised  premises  with  the  appurtenances,  in  manner  and  tenant,  tra- 
form  as  the  said  defendant  hath  in  his  said  plea  in  that  behalf  alleged.     And  I^ptMc/ 
this  the  said  plaintiff*  prays  may  be  inquired  of  by  the  country,  &c.  (»)• 

(/)  Thia  replication  it  given  by  the  statute  8  {r)  See  IS  Eosf,  S.  .,,-,,- 

Ic  9  W.  S.  c.  n.  8.  S^See  «  Saund.68,  n.  1.—  (S)  Sco  the  plea,  ante, 995.— 2  Saund.  176, 177. 

1  Saund.  187  a.  n. ».  Aat«,  1177,  n.  y.— IS  East,  (t)  See  the  plea,  ante,  99S. 
1  .—See  form,  Morg.  596. 
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REPLICATIONS    IN    D£BT. 


oir 

RECORDS. 

OH  &SCOO- 
IflZAVCEl. 

To  a  ploa  of 
TUil  tiel  re- 
cord in  th« 
same  count 
■tatins  the 
recora(A:). 


[Precludi  non,  as  ante^  1 145 ^  first  form,] — Because  he  saith,  Ihat  there  ia 
such  a  record  of  the  said  recognizance,  [or,  if  a  judgment  say^  «*  recovery,"] 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
[or,  tfi  C.  P.  **  of  the  Bench  aforesaid,"]  as  he  the  said  plaintiff  hath  above  in 
his  said  declaration  in  that  behalf  alleged(/).  And  this  the  said  plaintiff  is  rea- 
dy to  verify  by  the  said  record,  (of Term,  in  the year  of  the  reign 

of  our  said  lord  the  king,  in  the roll,  and  he  prays  that  the  said  term  and  roll 

aforesaid,  may  be  inspected  and  seen  by  the  said  court  [or,  in  C.  P.  *'  by  the 

justices,"]  here.)     And  because  the  said  court  [or,  in  C.  P,  "  the  said  jus* 

tices,"]  are  not  yet  advised  what  judgment  to  give  of  and  upon  the  premises, 

[  *1182  ]  *a  day  is  therefore  given  to  the  parties  aforesaid,  before  our  said  lord  the  king, 

at  Westminster,  until [or,  by  original^  in  K.  B,  "  until  —  wheresoever, 

&c."]  to  hear  the  judgment  of  the  said  court  thereupon,  for  that  the  said  court 
of  our  said  lord  the  king  now  here,  are  not  yet  advised  thereof,  &c.  [or,  in  C, 

P.  **  a  day  is  therefore  given  to.  the  parties  aforesaid  here,  until to  hear 

the  judgment  thereupon,  for  that  the  said  justices  here  are  not  advised  thereof," 
&c.] 


The  like  in  [Precludi  fiofi,  c»  fln^e,  1145^  first  form,] — Because  he  saith,  that  there  is 
co^fmT'  ®"^^  record  of  the  said  recognizance,  [or,  if  a  judgment^  «•  recovery,"]  re- 
maining in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself* 
[or,  "  of  the  Bench  aforesaid,"]  as  the  said  plaintiff  hath  above  in  his  said  de- 
claration in  that  behalf  alleged  ;  and  this  the  said  plaintiff  is  ready  to  verify  by 
the  said  record,  when,  where,  and  in  such  manner  as  the  court  [or,  in  C.  P. 
^*  the  justices,"]  here  shall  direct  and  award,  and  he  prays  that  the  said  record 
may  be  seen  and  inspected  by  the  court  [or,  in  C,  P.  **  by  the  said  justices,"] 
here  ;  and  because  the  said  plaintiff  hath  not  the  said  record  now  ready  here  in 
court,  he  is  commanded  to  have  the  same  here,  on,  d&c.  [or,  by  original^ "  on, 
&c.  wheresoever,  &c."]  and  that  he  fail  not  at  his  peril,  the  same  day  is  given 
to  the  said  defendant  at  the  same  place,  [or,  in  C  P.  **  here,  &c."] 


To  plea  of 
no  ca.  «a. 
a^imt 
principal, 
setting  out 
ca,  »a.{n). 


[Precludi  non,  as  ante,  1145,  first  form,] — Because  he  saith,  that  the  said 
plaintiff,  after  the  recovery  of  the  said  judgment  against  the  said  E.  F.  as  in  the 
said  declaration  is  mentioned,  and  before  the  commencement  of  this  suit,  to 

wit,  on  the day  of in  the  — --  year  of  the  reign  of  our  said  lord  the 

king,  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  the  said  court  then  and  still  being  holden  at  Westminster,  in  the 


(A)  See  the  plea,  ante,  994,  and  the  forms  of  re- 

{>licationB,  7  Weutw.  68.— I  Rich.  C.  P.  441.— 2 
d.218.— Lil.  Ent.  182,  404,  and  474.— 1  Saund. 
92,  3.— Tidd's  Forms,  4lh  ed.  304.— Com.  Dig. 
Pleader,  2  W.  13 ;  and  as  to  the  form  of  this  reph- 
cation,  2  Marsh.  354.  It  may  be  as  well  to  observ^e 
that  a  recognizance  is  not  a  reeord  -until  it  is  ouroll- 
cd,  1  B.  &  Aid.  153.  The  forms  vary  from  the 
above  in  1  Rich.  C.  P.  441.— 2  Rich.  C.  P.  218.— 1 
Lil.  Ent.  182, 183.  The  conclusion  is  thus :  "  and 
thia  the  said  plaintiff  i»  ready  to  verify  by  the  eaid 
record^  and  ne  prayeth  that  the  said  record  may 
be  seen  and  injected  by  the  court  (or  ''Justicee^) 
here,  and  beeaiue  the  eaid  plaintiff  hoik  not  the 
said  record  now  ready  here  in  court,  it  i$  told  by 


the  taid  court  here,  to  the  taid  plaintiff,  that  he 

have  the  taid  record  here  on the  eame  day 

is  given  to  the  said  defendant,  here,  4^e. 

ll)  Some  of  the  forms  here  refer  to  the  term  and 
roll,  see  Tidd's  Forms,  4th  edit.  305.-1  Saund.  92, 
3;  but  others  do  not,  see  2  Rich.  G.  P.  218.— 7 
Wentw.  68. 

(m)  See  forms,  7  Wentw.  114.-1  Saund.  92, 3. 
—Tidd's  Forms,  4th  edit.  305. 

(n)  See  theplea,  ante,  995,  and  the  forms  of  re- 
plications, 7  Wentw.  69,  and  Indez,6SI,  Clifl.  Ent. 
188.    The  defendant  cannot  rejoin  that  the  ca.  ea, 
did  not  lie  in  the  sheriff's  office  four  clear  days,  7 
B.  &  C.  800. 
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county  of  Middlesex  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called       ^^ 

a  capias  ad  iotUfaciendum^  upon  the  said  judgment  against  the  said  E.  F.  di-      

rected  to  the  sheriff  of (being  the  county  in  which  the  venue  in  the  said  ^iTizAHCM." 

action  against  the  said  E.  F.  was(o)  laid,)  by  which  said  writ  *our  said  lord  the  [  *1183  ] 

king  commanded  the  said  sheriff  o(l(p) that  he  should  take  the  said  £.  F. 

if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  might 

have  his  body  before  our  said  lord  the  king,  at  Westminster,  on, to  satisfy 

the  said  plaintiff  £ —  for  his  damages  which  he  had  sustained,  as  well  by  rea- 
son of  the  not  performing  certain  promises  and  undertakings  then  lately  made 
to  the  said  plaintiff  by  the  said  E.  F.  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended ;  whereof  the  said  E.  F.  was  convicted,  as  ap- 
peared to  our  said  lord  the  king  of  record,  and  that  the  said  sheriff  should 
have  there  that  writ.  Which  said  writ  afterwards,  and  before  the  said  return 
thereof,  to  wit,  on,  &c.  at,  d&c.  (venue)   aforesaid,  was  delivered  by  the  said 

plaintiff  to esq.  who  then  and  there,  and  from  thenceforth  until,  and  at,  and 

after  the  return  of  the  said  writ,  was  sheriff  of aforesaid,  to  be  executed 

in  due  form  of  law.  At  which  day,  to  wit,  on,  d&c.  {the  return  day  of  the  writ) 
before  our  said  lord  the  king,  at  Westminster,  came  the  said  plaintiff  in  his  own 

proper  person,  and  the  said  sheriff,  to  wit, ,  esq.  on  that  day  returned  to 

the  said  court  of  our  said  lord  the  king,  at  Westminster  aforesaid,  on  the  said 
writ,  that  the  said  defendant  was  not  found  in  his  bailiwick(l).  As  by  the  said 
writ  of  capias  ad  satisfaciendum^  and  the  return  thereof  duly  affiled (9),  and  re- 
maining of  record,  in  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  more  fully  appears.  And  this  the  said  plaintiff  is  ready  to  verify  by 
the  said  record,  wherefore  he  prays  judgment,  and  his  debt  aforesaid  together 
with  his  damages  by  him  sustained  on  occasion  of  the  detaining  thereof,  to  be 
adjudged  to  him,  dz;c.(r). 

[Precludinan^  as  ante^  114&,  first  form.] — Because  he  saith,  that  after  the  re-  Je^^Jj^Jf®*^ 
coyery  of  the  said  judgment  against  the  said  E.  F.  and  before  the  exhibiting  of  Drincipal 
the  said  bill  of  the  said  plaintiff  in  this  behalf,  [or,  in  C.  P.  ''  before  the  com-  tura'^of  eo. 

mencement  of  this  suit,"]  to  wit,  on  the day  of *in  the year  J*ca.**ii?* 

of  the  reign  of  our  lord  the  now  king,  he  the  said  plaintiff  sued  and  prosecuted,  ^nd  ^^^^^ 
d&c. — Instate  the  issuing  of  the  ca,  sa.  and  the  sheriff^s  return  o/non  est  inven-  principal 
tus,  and  the  reference  to  the  writ  and  return^  as  in  the  above  form."] — And  the  ii^g(/° 
said  plaintiff  further  saith,  that  the  said  E.  F.  at  the  time  of  issuing  of  the  said  [  *1184  ] 
writ  of  capicu  ad  satisfaciendum^  and  at  the  return  thereof,  was  living,  to  wit, 
at  Westminster  aforesaid,  in  the  county  aforesaid.     And  this,  &c. — [Conclude 
vnth  a  verification(t)  as  ante^  1 170.] 

(o)  If  this  b«  not  so,  the  defendant  may  traverse  by  the  Court  of  King's  Bench  on  special  demur- 

Ihe  aUegation  or  rejoin  the  fact,  16  East,  39.  rer  ;  but  see  2  T.  R.  676. 

Cp)  Examine  carefully  with  the  writ  of  ca.  »a,  («)  See  the  plea,  ante,  996,  and  the  forms  of  re- 

(ff)  StmbUf  the  allegation   of  filing  is  unneces-  plications,  Morg.  646.-2  East,  312.— C  lift,  188.— 

Mury,  Tidd's  Prac.  9ih  edit.  1099.  7  Wentw.  Index,  631 .  -Tidd.  9lh  edit.  1099. 

(rj  This  replication  need  not  conclude  with  a  (0  Semble^  that  this  replication,  which  states 

verincatioD,  but  may  conclude  with  a  prayer  that  a  new  fact,  should  conclude  with  a  verification,  2 

the  record  be  inspected,  as  ante,  1181,  instead  of  T.  R.  676.— Morg.  646,  6;  but  see  2  Marsh.  670, 

Uie  above  prayer, see  2  Marsh.  354.-7  Taunt.  30.  and  note(x),nfpra. 
S.  C.  and  that  case  has  been  since  fully  confirmed 


(1)  As  to  the  neeefiity  of  an  actual  iwuing  and  rotum  of  a  ca.  <a.  seo  S  Jobiu.  Rep.  614. 


1184  DECLARATIONS  IN  COVENANT. 

OK  jvDs-       ^See  the  pleas,  ante,  996,  and  replication^  7  Weniw.  Index^  632.     The  repli-- 
cations  to  the  plea  o/nul  tiel  record,  are  precisely  as  antCf  1181,  2.] 

ow 

STATUTES.  [Precludi  non,  as  ante,  1 145,  first  form.] — Because  he  saith,  that  the  said  writ 
compromise  of  latitat  ID  the  Said  [second]  plea  mentioned,  was  sued  out,  and  the  said  rule 
courtl  Uiat  ^^  ^®  ^^'^  court  and  recovery  in  that  plea  mentioned,  were  had  and  obtained 
it  was  ob-     by  fraud  and  covin,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 

taiDed  by  ^ 

frftiid  (to),    provided.     And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1170.] 

former^on-       [Precludi  non,  as  ante,  1145,  first  form.] — Because  he  saith,  that  the  said 
▼ictioD,  that  judgment  of  conviction  in  the  said  plea  to  the  said  [first]  count  of  the  said  de» 
tained  bv      claration  mentioned,  was  had  and  obtained  by  fraud  and  covin.     And  this,  d&c. 
rau  (X).     — [ConcludewHh  a  verification,  as  ante,  1170.] 


[*U85]  *REPLICATIONS  IN  COVENANT. 


TO  [The  similiter  in  covenant  is  the  same  as  in  assumpsit,  ante,  1144.     Preclttdi 

PLEAS  iir  »•  J*  r  r       »  ' 

cGTEAAiiT.  wm,  as  ante,  1145,  first  form,]     Because  he  saith,  that  the  said  defendant,  of 

Urense^dV  ^>s  ^^^  wrong,  and  without  the  leave  or  license  of  the  said  plaintiff,  to  the 

c^^l  fa)!^  ^^^^  defendant,  for  that  purpose  first  given  and  granted,  did  plough  and  break 

up,  dz;c. — [Enumerate  the  acts  complained  of,  as  in  the  declaration.] — And  this 

the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c.] 


Other  repU-  ^'  the  pleas  in  covenant  most  frequently  conclude  to  the  country,  few  special 
replications  occur  in  practice,  and  it  is  sufficient  to  refer  to  the  forms,  indexed  in 
5  Wentw,  Index,  cii.  to  cxliv. 


cations. 


Conclusion       The  conclusion  of  a  replication  with  a  verification,  is  as  follows  : — **  And  this 
fication.       *^6  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  and  his  dam- 
ages by  him  sustained,  by  reason  of  the  said  breach  of  covenant  [first]  above 
assigned,  to  be  adjudged  to  him,"  &c.(6). 

(tt)  The  replication  must  conclude  with  a  veri-  note, 

fication,  2  T.R.  670.                                          _  (a)  Seethe  plea,  ante,  1001,  and  the  forms,  9 

(to)  See  the  pica,  ante,  998,  and  the  formrf,  7  Wentw.   24.— See    r«pUcatioDs   de   uuuriA,    3 

Wentw.  Index,  6S2,  and  4  Hen.  7.  c.  20.— Bac.  Ah.  Wenrw.42S,4. 

Actions,  qui  tarn,  D.  (6)  See  the  form, S  Wentw.  232. 

{x)  See  the  plea,  ante,  999,  and  the  preceding 


[    *1186    ] 


•REPLICATIONS  IN  CASE. 


And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  above  (toVioa|^^° 
pleaded,  and  of  which  he  hath  put  himself  upon  the  country,  doth  the  like  ;  and  confesBii^ 
because  the  said  defendant  hath,  as  to  the  [first  and  second]  counts  of  the  said  action  in 
declaration,  confessed  the  said  action  of  the  said  plaintiET,  the  said  plaintiff  counts',  and 
prays  judgment  for  his  damages  by  him  sustained  on  occasion  of  the  commit-  fu^^o^Jeat 
ting  thereof,  to  be  adjudged  to  him,  &c.  and  thereupon  it  is  considered  by  the  <]ue)  taking 
court  here,  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant  for  causes 
his  damages  by  him  sustained,  by  reason  of  the  committing  of  the  said  griev-  confened 
ances  in  the  said  [first  and  second]  counts  mentioned,  but  because  it  is  un-  ^^  nms/i- 

^  -'  Ur  to  gene- 

knowa  to  the  court  here,  what  damages  the  said  plaintiff  hath  sustained  on  oc-  ral  issue  and 
casion  thereof,  and  because  it  is  convenient  and  necessary  that  there  be  but  one  l^ire^  as 
taxation  of  damages  in  this  suit,  therefore  let  such  taxation  and  the  giving  of  |^suV*J^ 
judgment  in  this  behalf  be  stayed,  until  the  trial  of  the  issue  above  joined  be-  assess da- 
tween  the  parties  aforesaid,  and  as  well  to  try  the  said  issue  as  to  inquire  what  cause  of  ac- 
damages  the  said  plaintiff  hath  sustained  on  occasion  of  the  committing  of  the  f2^ed(a). 
said  grievances,  in  the  said   [first  and  second]  counts  of  the  said  declaration 
mentioned,  let  a  jury  thereupon  come,  &c. 

[iStmi7t7er  to  the  general  isaue^  as  anle,  1144.] — And  as  to  the  said  pleas  of  T^r!^." 
the  said  defendant,  by  him  [secondly  and  thirdly]  above  pleaded,  the  said  plain-  words,dettt- 
tiff  saith,  that  he,  by  reason  of  any  thing  by  the  said  defendant  in  those  pleas  ^^^'^  '' 
above  alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  afore- 
said action  against  the  said  defendant,  in  respect  of  the  grievances  in  the  intro- 
ductory part  of  those  pleas  mentioned  ;  because  he  saith,  that  the  said  defend- 
ant, at  the  said  time  when,  &c.  in  the  said  [first  and  second]  counts  mentioned, 
of  his  own  wrong,  and  without  the  cause  by  the  said  defendant,  in  his  said 
[second  and  third]  ^pleas,  or  either  of  them  respectively  mentioned,  did  com-  [*11B7] 
mit  the  said  grievances  in  the  introductory  part  of  those  pleas  mentioned,  in 
manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  the 
said  defendant,  to  wit,  at,  &c.  (venue)  aforesaid.     And  this  the  said  plaintiff 
praya  may  be  inquired  of  by  the  country,  dz;c. 

And  the  said  plaintiffs,  as  to  the  said  plea  of  (he  said  defendant  [lastly]  above  RepUcaUon 
pleaded,  say,  that  by  reason  of  any  thing  above  pleaded  by  the  said  defendant  troTer^Miat 
in  that  respect,  they  ought  not  to  be  barred  from  having  their  said  action  against  jJ^^J^^^ 
him,  because  they  say,  that  the  said  L.  at  the  time  of  his  death,  had  Bot  any  notabUiam 
goods,  chattels,  rights,  or  credits,  to  the  value  of  £ —  in  the  diocese  of  [Ches-  ccses)  arer- 

ring  bond 

tunnbilJQ  in 
(a)  See  plea  and  notes,  ante,  1080.  Ibnns  and  law,  1  Saund.S44,  n.  7.  ^^^  dioc«fe 

{b)  See  the  pleas,  ante,  1081  to  1040^'  and  the       (e)  See  the  plea,  and  notes,  ante,  1040.  ^^|, 
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ter]  aforesaid,  as  by  the  said  plea  is  above  supposed.     And  this  they  pray  may 
be  inquired  of  by  the  country,  &c. 


[*n88]  »PLEAS  IN  BAR,  IN  REPLEVIN. 


iir 

fiBHjERAL.       j^QJ  (lie  gQi^  plaintiff  as  to  the  s^id  plea  of  the  said  defendant  by  him  [first] 
to  non  cepit  above  pleaded,  and  whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 

(a). 

niencement       And  the  Said  plaintiff  as  to  the  said  avowry  of  the  said  defendant,  saith,  that 
bar'to^an*  "*  ^^  ^^^^  defendant  by  reason  of  any  thing  by  him  in  that  avowry  above  alleged, 
avowry(6).    ought  not  to  avew  the  taking  of  the  said- cattle,  [or^  "  goods  and  chattels,"  as  in 
iJu  declaraiiontl  in  which,  d&c.  andjustly,  &c.  because  he  saitb,  that,  dz;c. 

s.  The  like  And  the  said  plaintiff  as  to  the  said  cognizance  of  the  said  defendant,  saith, 
Mnce(of"'  ^^^^  ^^^  ^^^^  defendant,  by  reason  of  any  thing  by  him  in  that  cognizance  above 
alleged,  ought  not,  as  bailiff  of  the  said  E.  F.  to  acknowledge  the  taking  of  the 
said  cattle  [(>r,  *'  goods  and  chattels,"  eu  in  the  declaraiion^]  in  the  said  place 
[at  in  the  declarationj]  in  which  said  place  [as  in  the  declaration,']  in  which, 
&rC.  and  justly,  &c.  because  he  saith,  that,  &c. 

4.  The  like      And  the  said  plaintiff  as  to  the  said  avowry  and  cognizance  of  the  said  C.  D. 

17  and  ^oag'  and  E.  F.  by  them  [first]  above  made,  saith,  that  by  reason  of  any  thing  there- 

nizance.       -^  alleged,  the  said  C.  D.  in  his  own  right  ought  not  to  avow,  and  the  said  £• 

F.  as  bailiff  of  the  said  C.  D.  ought  not  to  acknowledge  the  taking  of  the  said 

cattle,  goods,  and  chattels,  [as  in  the  declaration,]  in  the  said  place  [at  tn  the 

declaration,]  in  which,  d&c.  and  justly,  d&c.  because  he  saith,  that,  &c. 

^'e^cemcnt       ^^^  ^®'  ^  further  plea  in  this  behalf  to  the  said  avowry  [or,  "  cognizance,"] 

of  a  feeond  of  the  said  C.  D.  the  said  plaintiff  by  leave  of  the  cotirt  here,  for  this  purpose 

by  leave,  &c!  first  had  and  obtained,  according  to  the  form  of  the  Statute  in  such  case  made 

and  provided,  saith,  that  the  said  C.  D.  by  reason  of  any  thing  in  his  said  avow- 

[*1189  ]  ry  [or,  "  cognizance,"]  alleged,  *ought  not  to  avow,  [or,  "  as  bailiff  of  the  said 

£.  F.  ought  not  to  acknowledge"]  the  taking  of  the  said  cattle,  goods,  and 

chattels,  [as  in  the  declaration,]  of  the  said  plaintiff,  in  the  said  place,  [as  in  the 

declaration,]  in  which,  &c.  and  justly,  dz;c.  because  he  saith,  that,  &c. 

^:  ^^"^        And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  d&c. 

country. 


[ 


a)  See  Uie  plea,  ante,  1042.  593. 

h)  See  forms,  Plead.  A.  470, 476, 48S.^Morg.        (c)  See  a  form,  Plead.  A.  472. 
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And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  said        ^^ 
defendant  hath  above  acknowledged  the  taking  of  the  said  cattle,  [goods,  and   ^'^^^^^' 
chattels,  as  in  the  declaration^]  in  the  said  place,  [as  in  the  declaration,]  in  sion  with  a 
which,  &c.  he  the  said  plaintiff  prays  judgment  and  his  damages,  by  reason  of  (5")! *'^*****^ 
the  taking  and  unjustly  detaining  the  same,  to  be  adjudged  to  him,  &c. 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  said  ®-  '^^^  ^'^« 

C.  D.  in  his  own  right  hath  avowed,  and  the  said  E.  F.  as  bailiff  of  the  said  C.  rj  wid^cogl 

D.  hath  acknowledged  the  taking  of  the  said  [cattle,]  goods,  and  chattels,  in  the  "***°^*- 
said  place  in  which,  &c  he  the  said  plaintiff  prays  judgment  and  his  damages,  by 
reason  of  the  taking  and  unjustly  detaining  thereof,  to  be  adjudged  to  him,  &c. 

[Commencement  of  plea  in  bar,  as  ante,  1188,  <^c.]— Because  he  saith,  that  Traye?"of 
the  said  plaintiff  [or,  "  E.  F."]  did  not  hold  or  enjoy  the  said  [dwelling-house]  J^®  ^*™»* 
in  which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  the  said  C.  D.  [or, 
"  the  said  6.  H."]  under  the  said  supposed  demise  thereof,  in  the  said  avowry 
[or,  «*  cognizance,"]  mentioned,  in  manner  and  form(/)  as  the  said  C.  D.  hath 
above  in  his  said  avowry  [or,  ^*  cognizance,"]  in  that  behalf  alleged.  And  this 
the  said  plaintiff  prays  may  be  inquired  of  by  the  counfry(g-),  &c. 

*[Cmnmencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  no  [*1190] 
part  of  the  said  supposed  rent,  in  the  said  avowry  [or,  "  cognizance,"]  mention-  ^°  ""/iV* 
ed,  was  or  is  in  arrear,  from  the  said  plaintiff  to  the  said  C.  D.  [or,  **  6.  H."] 
in  manner  and  form  as  the  said  C.  D.  hath,  in  his  said  avowry  [or,  **  cogni- 
zance,"] in  that  behalf  alleged.     And  this  the  said  plaintiff  prays  may  be  in- 
quired of  by  the  country,  &c. 

[Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  the  '^^^^  <)»(«»"- 
said  C.  D.  at  the  said  time  when,  &c.  was  not  the  bdiliff  of  the  said  £.  F.  in  not  baiiifr[t). 
manner  and  form  as  the  said  C.  D.  hath  above  in  his  said  cognizance  in  that 
behalf  alleged.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country(t),  &c. 

{d\  Sco  form,  Plead.  A.  473,  478, 484.-2  Rich.  8  D.  &  R.  416,  S.  C.    tn  replevin,  the  defendant 

C.  P.  342,  354. — Mor^.  594,  5,  7.  avowed  that  he  demised  the  close  in  which,  &c. 

{b)  Aslo  this  plea  in  bar,  see  1  Saun.  347  c,  n.  (amongst  other  things)  to  A.  B.  and  because  the 

4. — z  Leon.  169.    Under  this  pica  in  bar,  when  cattle  were  there,  he  distrained  them  for  rent  in 

the  party  distraining  claims  derivatively  from  the  arrear.    The  plaintiff  pleaded  in  bar  that  the  cat- 

leesor,  the  plaintiff  may  dispute  the  derivative  ti-  tie  were  not  levant  ana  couchant  upon  the  close  in 

tlo,  6  Taunt.  202.     But  generally  the  plaintiff  can-  which,  &c.     It  was  held,  on  demurrer,  that  this 

not  dispute  his  landlordrs  title ;  see  the  cases  in  plea  was  bad,  ^r«t,  for  not  showing  how  the  cattle 

Chit.  jun.  on  Contracts,  99.^ — 9  B.  &  C.  245.-8  came  upon  the  land  ;  secondly^  for  not  stating  that 

B.  &  C.  471.    If  the  tenant  (plaintiff)  has  paid  the  they  were  not  levant  and  couchant  upon  any  part 

rent  to  a  superior  landlord  under  a  threat  of  dis-  of  the  lands  demised. 

tress,  he  should  plead  specially,  6  Taunt.  524.  Tlie  (/)  These  words  always  embrace  the  terms  of 

above  plea  disputes  the  tenancy,  as  stated  in  the  the  tenancy,  as  stated  in  the  avowry;  see  6  Bing. 

avowry.     If  the  plaintiff  succeeds  on  this  plea,  the  107. 

plea  of  rien  en  arrere  is  immaterial.    2  B.  &  A.  {g)  This  conclusion  to  the  country  is  proper, 

646.    Infancy  may  be  pleaded  with  this  plea  or  tlie  Morg.  593. — 1  Saund.  153. — Ld.  Raym.  641. 

plea  of  run  en  arrer«.    6  Taunt.  340.— 1  Marsh.  (/*)  Ante,  1189,  note  e.     A  pica  of  distress 

74,  S.  C.    Unless  there  be  an  actual  demise  to  the  should  aver  that  satis&ction  was  had  out  of  it,  4 

tenant  at  a  fixed  rent,  the  landlord  cannot  distrain,  Moore,  409.— 5  Id.  542. 

but  must  sue  for  use  and  occupation,  2  Taunt.  148.  (»)  See  ante,  1189,  n.  e.    Evidence  of  a  subse- 

—5  B.  &  A.  322;  and  such  a  defence  is  available  queni  ratification  and  approval  of  the  act  will  bo 

under  this  plea.  sufficient,  although  no  prior  command  was  given, 

In  the  caje  of  Jones  «.  Powell,  5  B.  &  C.647.—  11  Mod.  112.    Vin.  Ab.  Bailiff,  D. 
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poK  RENT.  [^First  plea  in  bar  denying  the  demise^  as  an/e,  1 189  ;  second  pha,  commence^ 
landlord  by  ^^^U  OS  ante{k)j  1188.] — Because  he  saith,  that  by  the  said  supposed  deuiise 
^*  ^™^?^>  in  the  said  [cognizance]  mentioned,  he  the  said  T.  W.  did  demise  and  grant 
all  his  inter-  the  said  dwelling-house  in  which,  &c.  unto  the  said  plaintiff  for  all  the  residue 
premisesl  and  remainder  of  his  the  said  T.  W.'s  estate,  term,  and  interest,  of  and  in  the 
leaving  no  g^jj  dwelling-house  in  which,  &c.  and  that  the  said  T.  W.  had  not  then  or  at 
enabling  ium  the  said  time  when,  &c.  or  at  any  time  during  the  said  supposed  demise,  to  the 
(A).  said  plaintiff  any  reversionary  estate,  term,  or  interest,  of  or  in  the  said  dwell- 

ing-house in  which,  &c.  or  any  part  thereof,  expectant,  or  to  take  effect  upon 
or  at  any  time  aAer  the  expiration  of  the  term  granted  to  the  said  plaintiff  by 
the  said  supposed  demise.  And  this  the  said  plaintiff  is  ready  to  verify,  d&c. — 
[^Conclude  as  ante^  1189.] 

Payment  o        [^Commencemtnl  of  plea  in  bar^  as  anle^  1188.] — Because  he  saith,  that  the 

CTSundiand-  ^^^^  ^'  ^'  ^^^^  ^^® ^^Y  °^  ^*  ^' ^^^  ^^o™  thence  for  a  long 

lord!/).         space  of  time,  to  wit,  from  thence,  until  and  upon  the day  of A.  D. 

held  the  said  [dwelling-house]  in  which,  &c.  as  tenant  thereof  to  one  E. 

F.  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  or  sum  of  £ —  of 

lawful,  &c.  to  be  paid  at  the  four  most   usual  feasts,  or  days  of  payment 

[*1191]  of  rent  in  the  year,  that  is  to  say,  &c.  [here  enumerate  the  quarterly  *days  of 

payment^  by  even  and  equal  portions.    And  the  said  plaintiff  further  saitb,  that 

before  the  said  time,  when,  dtc.  to  wit,  on  the day  of A.  D. 

and  on  divers  other  days  and  times  between  that  day  and  the day  of 

A.  D.  divers  sums  of  money  of  the  said   yearly  rent,  in  the  whole 

amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful 
money,  became  and  were  due  and  in  arrear  from  the  said  C.  D.  to  the  said  E. 
F.  ;  and  thereupon  the  said  E.  F.  on  divers  days  and  times,  after  the  said  sev- 
eral days  and  times  when  the  said  several  sums  of  money  so  due  and  in  arrear 
as  aforesaid,  and  before  the  said  time  when,  &c.  required  payment  of  the  said 
several  sums  of  money  so  due  and  in  arrear  as  aforesaid,  of  the  said  plaintiff, 
as  being  the  occupier  of  the  said  [dwelling-house]  in  which,  &c.  and  thereup- 
on the  said  plaintiff,  in  order  to  prevent  the  goods  and  chattels  at  the  said  sev- 
eral times  being  in  the  said  [dwelling-house]  in  which,  &c.  from  being  distrain- 
ed, at  the  said  several  times  when  the  snid  plaintiff  was  so  required  as  afore- 
said, paid  the  said  several  sums  of  money  so  due  and  in  arrear  from  the  said 
C.  D.  to  the  said  E.  F.  as  aforesaid,  which  said  several  sums  of  money,  so 
paid  by  the  said  plaintiff  to  the  said  E.  F.  as  aforesaid,  greatly  exceed  the 
amount  of  the  rent  due  and  in  arrear  from  him  the  said  plaintiff  to  tbe  said  C. 

r 

(*)  Fufc2Wil8.375.--5Bmg.26.    If  the  land-  ed  and  rat  fd  upon  the  premises  for  I  and- tax,  and 

lord  demised  the  whole  of  his  interesi  in  the  pre-  froih  time  to  time  paid  by  the  plaintiff,  where- 

mises,  he  has  no  nght  to  distrain,  id  fore  he  deducted  the  said  sum,  bein^  the  amount 

T^^'  1  c^A  Jc'  ^-Z'^-  e  A*y"'*'"L*'^  land-tax,  of  the  tax  to  which  the  defendant,  as  landlord, 

Dougl.  824,  625;  and  see  6 Taunt. 624.-2  Marsh,  was  liable  to  bear  in  respect  qf  the  rtnt?wKi 

220.-An!e,Tol.i.Indcj^«iJep/m»."    An  allesa-  held  bad,  for  not  stating  the  spec.fic  periods  for 

tion  of  payment  of  land-tax  and  paying  rates  Tor  which  the  respective  sums  were  assessed  or  paid, 

any  period  preceding  the  current  year,  is  no  plea  in  and  in  not  stating  that  the  pavment  was  made  af- 

^  ^^.rS^nVV'''  '5  *""T'  ^  ?•  ^  ^•.^^-  '^'  '^^  "-^"^  distrained  for  haJ  accrued  or  was  ac- 

—3  Moore,  287,  S.  C. ;  and  a  plea  in  bar,  staling,  cruing,  8  B.  &  A.  516.    As  to  plea  of  payment  of 

« that  dw^juTM  <£  money  amounUng  toacer-  property-iax,  see  1  B.  &  A.  123.  P*^""*"'  ""^ 

tatn  sum  had  been  from  Hme  to  Ume  duly  aasess-  *^   ^    ^      '  .  «*  «.  ijw. 
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D.  in  manner  and  form  as  the  said  G.  D.  hath  above  in  his  said  avowrj  in  (hat   ^^^  ^'v^- 
behalf  alleged.     And  this,  ?cc. — [Conclude  a$  a»/e,  1189,  seventh  farm.'] 

And  the  said  plaintiff,  as  to  the  said   rcognizancel  of  the  said  C.  D.  by  him  No  rent  in 

•  1  '111  .i^rxi  .  arreax  as  to 

above  made,  saitb,  that  the  said  C.  D.  ought  not,  by  reason  of  any  thing  in  that  part,  and 
[cognizance]  alleged,  to  acknowledge  the  taking  of  the  said  [goods  and  chat-  the^leVSue*** 
tels]  in  the  said  [place]  in  which,  &c.  and  justly,  &c.  because  as  to  the  sum  ^^^' 
o(£ —  parcel  of  the  said  rent  in  the  said  [cognizance]  alleged  to  be  due  and 
in  arrear,  and  unpaid  from  the  said  plaintiff  to  the  said  E.  F.  the  said  plaintiff 
saith,  that  no  part  of  the  said  sum  of  ,£ — 'at  the  said  time  when,  &c.  was  in  ar- 
rear in  manner  and  form  as  the  said  C.  D.  hath  in  his  said  [cognizance]  above 
alleged.     And  this  *the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  [  *1192] 
&rc.     And  as  to  the  sum  of«£-^  residue  of  the  said  rent  or  sum  of<£ — in  the 
said  [cognizance]  alleged  to  be  due  and  in  arrear,  and  unpaid  from  the  said 

plaintiff  to  the  said  E.  F.  the  said  plaintiff  saith,  that  af)er  the  said day  of 

A.  D. (day  when  the  rent  fell  due)  and  before  the  said  time  when, 

&c.  to  wit,  on  the day  of in  the  year  aforesaid,  at,  &c.  (venue)  afore- 
said, the  said  plaintiff  tendered  and  offered  to  pay  to  the  said  E.  F.  [or,  "  to  6. 
H.  then  and  there  being  the  bailiff  of  the  said  E.  F.  and  by  him  duly  authoriz- 
ed to  receive  the  said  rent,  and  make  the  said  distress (n),"]  the  said  sum  of 
£ —  which  the  said  E.  F.  then  and  there  refused  to  accept  and  receive  of  and 
from  the  said  plaintiff;  and  that  aHer  the  said  tender,  and  before  the  said 
distress  was  so  made  and  taken  as  aforesaid,  no  request  or  demand  of  the  said 
sum  of  ^ —  was  ever  made  by  or  on  the  behalf  of  the  said  E.  F.  And  thisy  &c. 
[Conclude  with  a  verification  as  ante,  1189,  seventh  form,'] 

[Commencement  oj  plea  in  bar  as  ante^  1 188.] — Because  he  saith,  that  the  said  Evictioii(tf). 
defendant,  aAer  the  making  of  the  said  demise  in  the  said  first  avowry  mention- 
ed, and  before  any  part  of  the  said  rent  therein  mentioned  became  due  or  in  ar- 
rear, to  wit,  on,  &c.  A.   D. in  the  county  aforesaid,  with  force  and  arms, 

&,c»  entered  into  [a  certain  messuage  or  dwelling-house,  parcel  of]  the  said  de- 
mised premises  in  the  said  [avowry]  alleged  to  have  been  demised,  in  and 
upon  the  possession  of  the  said  plaintiff  thereof,  and  him  the  said  plaintiff  from 
his  possession  thereof  ejected,  expelled,  put  out,  and  amoved,  and  kept  and  con- 
tinued the  said  plaintiff  so  ejected,  expelled,  put  out,  and  amoved  from  his  pos- 
session thereof,  from  thence,  until  and  upon  and  af\er  the  said day  of 

A.  D. .     And  this,  &c. — [Conclude  with  a  verification^  as  antCf  1189,  sev' 

enthform.] 

DAMAQE 

[Commencement  of  plea  in  bar,  as  ante^  1188.] — Because  he  saith,  that  the  To  avowry 
said  [place,  as  in  the  declaration']  in  which,  &c.  now  is,  and  at  the  said  time  fJll^am  by 
when,  &c.  was  the  close,  soil,  and  freehold  of  the  said  plaintiff,  and  not  the  close,  ^en^^of  his 

title  (p). 

(m)  At  to  this  plea,  see  ante,  1018,  note..~8  ante,  99S;  and  1  Saund.  S04,  n.  2. 

Rep.  147  a.— Clift.  Knt.646.     Com.  Dig.  3  K.  20.  ( p)  See  the  avowry,  ante,  1068.    As  to  this 

See  a  plea  of  tender  on  the  land,  ante,  1018,  and  plea  in  bar,  see  2  Sauud.  206  a,  n.  22.— Com.  Dig. 

Mors.  595,  6^  7.    See  another  plea,  4  Taunt.  549.  jPlcader,  3  K.  22. — 1  Co.  64  a.    If  ihere  be  any 

(n)  Query,  if  this  averment  bo  sufficient,  see  5  doubt  an  to  the  plaintiff  being  a  freeholder,  the  plea 

Rep.  76  a.— %ro.  Eliz.  813.  Rol.  Rep.  258.— Gilb.  in  bar  should  merely  traverse  the  defendant's  title 

Distress,  88.   Bac.  Ah.  Tender.  without  stating  the  plaintiflf's,  which  in  all  cases 

(o)  See    the  pleas  of  eviction,    and  the  notes,  is  sufficient. 
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DAMAoc    soil,  and  freehold  of  the  said  defendant,  [or,  **  G.  H."]  in  manner  and  form 
as  the  said  defendant  hath  above  in  his  said  avowry,  [or,  "  cognizance,"]  in  that 
behalf  alleged.     And  this  the  said  plaintiff  pfays  may  be  inquired  of  by  the 
country,  &c. 

To  avowry  [Commencement  of  plea  in  bar,  09^  ante,  1188.] — Because  he  saith,  that  the 
■ant^^ten-  said  E.  F.  in  the  said  avowry  [w,  "  cognizance,"]  mentioned,  did  not  demise 
oft*he°d«-'*^  the  said  [place]  in  which,  &c.  to  the  said  defendant,  in  manner  and  form  as  the 
°^«(9)-  said  defendant  hath  above  in  his  said  avowry  in  that  behalf  alleged.  And  this 
the  said  plaintiOT  prays  may  be  inquired  of  by  the  country,  d&c. 

To  an  avow-  [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  long 
SasaS^fy  ^^^^^^  the  said  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  {venue)  aforesaid,  the 
fr*eholder  said  defendant  demised  the  said  place  in  which,  &c.  with  the  appurtenances,  to 
er,  thai  de-  the  said  plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff,  from  the 

m^d"  Zo««  ^■"-~  ^^y  ^^ ^"  the  year  last  aforesaid,  for  one  year  then  next  following, 

*^J^^\  ^^^  ^^^^y  ^^  ^®  complete  and  ended,  and  so  from  year  to  year  for  so  long  time 
as  the  said  defendant  and  plaintiff  should  respectively  please ;  by  virtue  of 
[*1196]  vhich  said  demise,  the  said  plaintiff,  *long  before  the  said  time  when,  &c.  to 
wit,  on,  &c.  last  aforesaid,  entered  into  the  said  [place]  in  which,  &€•  with  the 
appurtenances,  and  became,  and  until  and  at  the  said  time  when,  &c.  was  pos- 
sessed thereof,  and  being  so  possessed  thereof,  the  said  plaintiff  afterwards,  and 
during  the  continuance  of  the  said  tenancy,  and  before  the  said  time  when,  &c. 
to  wit,  on,  dz^c.  put  the  said  cattle  in  the  said  declaration  mentioned,  into  the 
said  place  in  which,  drc.  to  feed  and  depasture  on  the  grass  there  then  growing, 
and  which  said  cattle  were  lawfully  in  and  upon  the  said  [place]  in  which,  &c. 
feeding  and  depasturing  on  the  grass  there  then  growing,  from  thence  un- 
til the  said  defendant,  of  his  own  wrong,  at  the  said  time  when,  &c.  during  the 
continuance  of  the  said  tenancy,  took  the  said  cattle  in  the  said  declaration 
mentioned,  in  and  upon  the  said  [place]  in  which,  &c.  and  detained  the  same 
against  sureties  and  pledges,  until,  d&c.  in  manner  and  form  as  the  said  plain- 
tiff hath  above  complained  against  him  the  said  defendant.  And  this,  &c. — 
[^Conclude  rHth  a  verification^  as  ante,  1189,  seventh  form*] 

To  avowry      [Commencement  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  the 

dam^  fea-  said  plaintiff,  before  and  at  the  said  time  when,  &c.  was  lawfully  possessed  of 

plauiifTB      ^^^  ^^  ^  certain  close,  &c.  [state  the  plaintiff  ^s  possession  of  the  adjoining  ctose^ 

*^d"*  to  r*'^"  Olid  the  obligation  of  the  occupier  of  locus  in  quo  to  repair  the  fence,  and  that 

in  quo  the  fence  was  out  of  repair,  and  that  plaintiff  ^s  cattle  the^^eby  escaped  into  locus 

defecf  of   ^  in  q^io,  as  in  thejorm,  ante,  1103,  and  2  Sound,  284,  285  ;  1  Taunt,  629  ;  and 

whf Ifthe      ^fi^^  stating  such  escajye,  proceed  as  follows  :]  *  and  remained  therein  until  the 

occupier       said  defendant,  before  the  said   plaintiff  had  or  cou!d  have  any  notice  that  the 
oaght  to 
have  fe> 

pair«d(«).  (?)  ^^^  ^^®  avowry,  ante,  1058.  cr  of  the  loetu  in  quo  is  bound  to  fence  asainst  an 

(r)  The  demise  must  be  stated  accordinff  to  the  highwau,  see  ihc  form  and  law,  S  Hen.  Bl.627.— S 

facts;  see  form,  ante,  1058,  1102.    As  to  the  de-  Wils.  126.    The  above  form  will  also  serve  as  a 

miee  being  found  variant,  see  Hob.  72,  3.  plea  in  bar  to  an  avowry  for  rent,  and  should  be 

(«)  See  the  form  and  law,  2  Saund.  284  c,  285,  pleaded,  see  2  Saund.  284  c— ^  B.  &  C.  647.*-8 

n.  4.  289,  n.  7.~Plead.  A.  476,  7,  8 ;  and  the  notes  D.  &  R.  416,  S.  C. 

to  the  form,  ante,  1 103  and  780.    When  the  occupi- 
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said  cattle  were  in  the  said  place  in  wbich»  &c.(0  to  wit,  at  the  said  time  when,  i>A^MAaK 
&c.  of  his  own  wrong,  took  the  said  cattle  in  the  said  place  in  which,  &c.  and 
unjustly  detained  the  same  against  sureties  and  pledges,  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  the  said  defendant. 
And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1189,  seventh  form ;  see 
2  Saund.  285  a.] 

*[^Cammencemeni  of  plea  in  bar,  as  ante,  1188.] — Because  he  saith,  that  the  [^11 97  ] 
said  [field  or  place]  called,  dz;c.  now  lieth,  and  at  the  said  time  when,  &c.  did  staring  de- 
lie,  and  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hath  lam  ^Tjf *"-^j,  j^ 
contiguous  and  next  adjoining  on  one  side  thereof  to  a  certain  [field  or  place]  keep  a  gaio 

called,  dfrc.  situate  and  being  in  the  said  parish  of in  the  county  of 

and  separated  and  divided  therefrom  by  a  certain  hedge  or  fence,  and  in  which 
said  hedge  or  fence,  long  before  and  at  the  said  time  when,  dz;c.  there  was  and 
still  is  a  certain  gate  and  gateways  leading  from  and  out  of  the  said  [field  or 
place]  called,  Slc,  into  the  said  [field  or  place]  called,  &c.  in  which,  d&c. ;  and 
the  said  plaintiff  further  saith,  that  the  said  defendant,  and  all  other  the  tenants 
and  occupiers  of  the  said  [field  or  place]  called,  dz;c.  in  which,  &c.  for  the  time 
being,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary,  have  re- 
paired and  maintained,  and  have  been  used  and  accustomed  to  repair  and  main- 
tain, and  of  right  ought  to  have  repaired  and  maintained,  and  still  of  right  ought 
to  repair  and  maintain  the  said  gate  or  gateway  in  the  said  hedge  or  fence  be- 
tween the  said  [field  or  place]  called,  &c.  in  which,  &c.  and  the  said  [field  or 
place]  called,  dz;c.  as  often  as  occasion  hath  required,  and  to  keep  the  said  gate 
or  gateway  in  the  said  hedge  or  fence  shut  and  fastened,  to  prevent  the  escape 
of  cattle  from  and  out  of  the  said  [field  or  place]  called,  d&c.  into  the  said  [field 
or  place]  called,  6ic,  in  which,  &c  ;  and  the  said  plaintiff  further  saith,  that 
before  and  at  the  same  time  when,  dz;c.  he  the  said  plaintiff  was  lawfully  pos- 
sessed of  and  in  the  said  [field  or  place]  called,  &c.  and  being  so  possessed 
thereof,  he  the  said  plaintiff,  a  little  before  the  said  time  when,  &c.  put  the  said 
cattle  in  the  said  declaration  mentioned,  (the  same  being  the  cattle  of  the  said 
plaintiff,)  into  the  said  [field  or  place]  called,  &c.  to  feed  and  depasture  the 
grass  there  then  growing  and  being,  as  it  was  lawful  for  him  to  do  for  the  cause 
aforesaid  ;  and  the  said  plaintiff  further  saith,  that  afterwards,  and  a  little  before 
the  said  time  when,  &c.  because  the  said  gate  in  the  said  hedge  or  fence,  be- 
tween the  said  [field  or  place]  called,  d&c.  in  which,  &c.  and  the  said  [field  or 
place]  called,  &c.  was  open,  and  not  shut  and  fastened,  the  said  cattle  in 
the  said  declaration  mentioned,  at  the  said  time  when,  &c.  strayed  and 
went,  without  the  knowledge  and  against  the  will  of  the  said  plaintiff,  from  ^and  [*1198  ] 
out  of  the  said  [field  or  place]  called,  d&c.  into  the  said  [field  or  place]  called, 
&c.  in  which,  &c.  and  remained  therein  until,  d&c— [Concitkic  as  in  the  pre- 
ceding form,  ante,  1196,  from  the  asterisk.] 

[Commencement  of  plea  in  bar,  as  ante,  1188.]— Because  he  saith,  that  the  J[|U}j[j,^ 
said  place  in  which,  &c.  before  and  at  the  said  time  when,  &c.  and  from  time  in  9110  ad- 
it) As  to  thif  allegaUoD,  see  2  Sannd.  285,  n.  1 ;       (u)  See  the  note  to  the  last  form, 
but  see  form,  PI.  A.  47^,  7, 8,  which  omitf  it. 
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DAMAo«    whereof  the  memory  of  man  is  not  to  the  contrary,  hath  been  and  still  is,  con- 
tiguous and  next  adjoining  to  a  certain  common  or  waste,  situate,  lying,  and  be- 
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mon  in  ing,  in  the  parish  aforesaid  in  the  county  aforesaid,  and  that  the  said  defendant, 
piSff  had  and  all  other  the  tenants  and  occupiers  of  the  said  close,  in  which,  &c.  for  the 
right  of  com-  ^jij^g  beiniitfrom  time  whereof  the  memory  of  man  is  not  to  the  contrary,  hither- 

mon,  and  ^  .«    i.  i         i-        •      /\ 

that  the  cat-  to  of  right  havc  maintained  and  repaired,  and  untu  the  neglect  heremalter  men- 
through^de-  tioned  have  been  used  and  accustomed  to  maintain  and  repair  the  fence  between 

between  the  ^^®  ^^^^  close,  in  which,  &c.  and  the  said  common  or  waste  called ,  when 

common       qq^]  gg  often  as  occasion  hath  required,  and  should  require,  to  prevent  cattle 

in  quo,       lawfully  being  in  and  upon  the  said  common  or  waste  called ,  from  escap- 

fendant       '"g  ^^^^  ^^^^  ^"^  of  the  same  into  the  said  close,  in  which,  &c.     And  the  said 

ought  to       plaintiff  further  saith  that,  &c.     [^Here  state  the  seizin  in  fee  and  prescriptive 

od(to).         right  oj  common^  as  ante^  1059.     If  by  a  copyholder^  state  the  copyhold  and  right 

of  common^  as  ante^  1111.      Or  if  the  plaintiff  be  a  tenant^  state  the  demise,  as 

anle^  1102,  1058,  or  660,  and  then  proceed  as  follows :"]  and  being  so  possessed 

thereot*,  he  the  said  plaintiff  afterwards,  and  before  the  said  time  when,  &c.  to 

wit,  on  the  said day  of ,  put  his  said  cattle  in  the  said  declaration 

mentioned,  the  same  then  artd  there  being  his  own  commonable  cattle  levant 
and  couchant,  in  and  upon  the  said  messuage,  lands,  and  premises,  with  the  ap- 
purtenances of  the  said  plaintiff,  into  the  said  common  or  waste  called ,  to 

depasture  the  grass  there  then  growing,  and  to  use  his  said  common  of  pasture 
there,  as  it  was  lawful  for  him  to  do  for  the  cause  aforesaid,  and  the  said  'cattle 
remained  there,  using  the  said  common  of  pasture  4here,  until  the  escape  there- 
of hereinafter  mentioned  ;  and  because  the  said  fence,  between  the  said  com- 
mon or  waste  called,  d&c.  and  the  said  close,  in  which,  dfrc.  before  and  at  the 
said  time  when,  &*c.  was  ruinous,  broken  down,  insufficient,  and  in  decay  for 
[*1199]  want  of  necessary  repairing  *and  amending  thereof,  the  said  cattle  of  the  said 
plaintiff  in  the  said  declaration  mentioned,  a  little  before  the  said  time  when,  &c. 

to  yfiU  on  the  said  ■         day  of A.  D.  — —  aforesaid,  escaped  out  of  the 

said  common  or  waste  called,  d&c.  into  the  said  close,  in  which,  &c.  through 
the  said  defect  of  the  said  fence,  and  remained  therein  until,  &c. — [Concluds 
as  in  the  form,  ante,  11 96,  ^rom  the  asterisk,} 

To  avowry        [Commencefnent  of  pUa  in  bar,  as  ante,  1 188.] — Because  be  sailb,  that,  dtc. 
feasant  that  — [ffertf  state  the  seisin  in  fee  ahd  prescriptive  right  of  common  in  locus  in  quo, 
S-^"^***^  as  ante,  1069  ;  or  if  by  a  copyholder,  as  ante,  1111 ;  and  if  the  plaintiff  be  a 
loe!uin  ^   ^^^^^  ^fi^  '^*  *****"  ^^^  prescriptive  right  of  common,  slate  the  demise  and 
quo{x).       entry,  as  ante,  660,  or  1068,  and  proceed  asfoUoxos ;]  and  the  said  plaintiff  be- 
ing so  possessed,  he  the   said  plaintiff  afterwards,  and  before  the  said   time 
when,  &c.  to  wit,  on  the  day  and  year  in  the  said  declaration  mentioned,  turn- 
ed and  put  the  said  catde,  being  his  own  commonable  cattle,  levant  and  couch^ 
ant,  in  and  upon  the  said  [messuage  and  land]  with  the  appurtenances,  into  the 
said  close,  in  which,  Slc,  to  feed  and  depasture  on  the  grass  there  then  grow- 
ing, and  to  use  the  said  common  of  pasture  of  the  said  plaintiff  there,  as  he 

(to)  See  the  notes  to  the  form,  ante,  UOS^  1196 ;    at  Law,  241, 2,  S.  Plead.— Ass.  472.  2  Rich.  C.  P. 
and  a  form,  Morg.  605.  340 

(*)  See  the  forms,  2  Wils.  269.    Boote's  Suit 
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lawfully  might,  and  the  said  cattle  remained  and  continued  therein,  feeding  and  damage 
depasturing  on  the  grass  there  then  growing,  and  using  the  said  common  of 
pasture,  until  the  said  defendant,  of  his  own  wrong,  at  the  said  time  when,  &c. 
took  the  said  cattle  in  the  said  place,  in  which,  &c.  and  unjustly  detained  the 
same  against  sureties  and  pledges,  until,  &c.  in  manner  and  form  as  the  said 
plaintifi  hath  above  thereof  complained  against  him.  And  this,  d&c. — [Conclude 
vfiih  a  verification^  cm  anie^  1 189.] 

[Commencenunt  of  plea  in  bar^  08  an<e,  1188,  seveiUh  form.'] — Because  he   ^cndibe- 
saith,  that  aAer  the  taking  of  the  said  cattle  in  the  said  place,  in  which,  &c.  by  ^oreim- 
the  said  defendant,  and  before  the  impounding  of  the  same,  to  wit,  on  the  same  (y). 
day  and  year  in  the  said  declaration  mentioned,  in  the  ^county  aforesaid,  he  the   [^1200  ] 
said  plaintiff  tendered  and  ofiered  to  pay  to  the  said  defendant  a  certain  sum 
of  money,  to  wit,  the  sum  of  £ — ,  of  lawful  money  of  Grcfat  Britain,  as  amends 
for  the  said  damage  done  to  the  said  defendant  by  the  said  cattle  in  the  said 
place,  in  which,  &c.  as  aforesaid,  and  which  was  then  and  there  sufficient 
amends  for  the  same ;  which  said  sum  of  £ —  the  said  defendant  then  and 
there  wholly  refused  to  accept  from  the  said  plaintiff,  and  unjustly  detained  the 
said  cattle  against  sureties  and  pledges,  d&c.  until,  &c.  in  manner  and  form  as 
the  said  plaintiff  hath  above  thereof  complained  against  the  said  defendant. 
And  this,  &c. — [Conclude  with  a  verification^  as  antfiy  1189,  seventh  form.] 


•REPLICATIONS  IN  TRESPASS.  [*i20i] 
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[iStmt/t7er  to  genei*al  issue^  as  an/e,  1144,  and  commencement  of  rejylication  to 
the  special  plea  as  follows :] — And  the  said  plaintiff  as  to  the  said  plea  of  the  moDtof  a  ' 
said  defendant  by  him,  [secondly]  above  pleaded,  as  to  the  said  several  tres-  fo^a*sp^aI 
passes  in  the  introductory  part  of  that  plea  mentioned,  and  therein  attempted  P^®*^  ^^  ^* 
to  be  justified,  saith,  that  the  said   plaintiff,  by   reason  of  any  thing  by  the  precludi 
said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  having  and  ^^^' 
maintaining  his  aforesaid  action  thereof  against  the  defendant,  because  he  saith, 
that,  &c. — [Here  state  the  stAject-matter  of  the  replication.] 

And  ibis  ihe  said  plaintiff  is  ready  to  verify ;  wherefore  the  said  plaintiff  *•  Condu- 
prays  judgment  and  his  damages  by  him  sustained,  by  reason  of  (he  commit-  veriScation. 
ting  of  the  said  trespasses  to  be  adjudged  to  him,  &c. 

[Precludi  non^  ut  supra.] — Because  he  saith,  that  the  said  sum  of  £ —  in   To  pica  of 

tender,  that 
th«  amends 
{if)  See  the  forms  of  plea  in  bar  and  replication,    that  a  tender  of  amends  made,  while  they  were  in    were  not 

Morg.  603. — Gilb.  Distreas  by  Hunt,  886. — 8  Co.    the  private  pound,  was  not  too  late,  4  Bing.  230.       sufficient 

147  a.— 3  Iiutw.  1696.— See  1  Campb.  286.— 1         (a)  See  pleas,  ante,  1063  to  1066,  and  as  to  this    (a). 

Taunt.  261.    See  plea,  ante,  1066.    Where  cat-    replication, Com.  Di|^.  Pleader,  3 M.  36. — 1  Marsh. 

tla,  distrained  dama{[e  feasant,  were  in  a  private    220,  and  the  rspUcatiODs  U>  pleas  of  tendsr,  ante, 

p  ound,  and  the  distrainor  admitted  they  were  about    1 151  to  1 156. 

to  be  forwirdod  to  a  public  pound,  it  WM  held, 
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'^  the  said  plea  meDtioned,  and  therein  alleged  to  have  been  tendered  by  the  said 
defendant  to  the  said  plaintiff  as  aforesaid,  was  not  sufficient  amends  for  the 
said  trespasses,  in  manner  and  form  as  the  said  defendant  hath  above  in  his 
said  plea  alleged.  And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 
country,  &,c. 

viTrdictre-**^  [Prac/ttd*  non^  as  supra.] — Because  he  saith,  that  the  trespasses  in  the  said 
coTered  declaration  in  this  action  mentioned,  are  not  the  same  trespasses  as  those  in 
plainUfi;  the  said  last  plea  mentioned,  and  for  and  in  respect  whereof  the  said  supposed 
veriic?wu  judgment  in  the  said  last  plea  mentioned  was  recovered.  And  this  the  said 
for  «ame      plaintiff  prays  may  be  inquired  of  by  the  country,  d&c. 

action. 

Be  injuria,      [Precludi  nofi,  OS  ante,  1201.] — Because  he  saith,  that  the  said  defend- 
tort  de-       ant  at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  cause  by 
r*1202  1  ^°^  ^"  ^'^  ^^^^  [second]  plea  ^alleged,  committed  the  said  several  trespasses 
in  the  introductory  part  of  that  plea  mentioned,  in  manner  and  form  as  the  said 
plaintiff  hath  above  in  his  said  declaration  complained  against  the  said  defend- 
ant.    And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 


1.  TO  [Precludi  non,  as  anie^  1201.] — Because  he  saith,  that  the  said  defendant  at 

DeVijuria.  ^^®  ^^^^  ^^^^  when,  &c.  of  his  own  wrong,  and  without  the  cause  by  him  in  his 

^  '^Sl     ^^'^  [second]  plea  alleged,  committed  the  said  several  trespasses  in  the  said 

me»He{e). .    plea  attempted  to  be  justified,  in  manner  and  form  as  the  said  plaintiff  hath 

above  in  the  said  [first]  count  of  his  said  declaration  complained  against  the 

said  defendant.     And  this  the  said  plaintiff  prays  may  be  inquired  of  by  the 

country,  6lc. 

To  plea  of  [Precludi  non,  as  ante^  1201.] — Because  he  saith,  that  long  before,  and  at  the 
demenae,      said  time  when,  &c.  in  the  said  [first]  count  mentioned,  one  £•  F.  was  lawful- 

tha.t  P    r* 

was  po8-  ^y  possessed  of  a  certain  [dwelling-house]  with  the  appurtenances,  situate  and 
sessed  of  a  |>eing  in  the  [parish]  aforesaid,  and  being  so  possessed  thereof,  the  said  defend- 
that  plain-  ant,  just  before  the  said  time  when,  &c.  in  the  said  [first]  count  mentioned,  was 
servant,  wrongfully  and  unjustly  in  the  said  [dwelling-house,]  making  a  great  noise  ^and 
supposed  disturbance  therein,  and  stayed  and  continued  therein  making  such  noise  and 
assault  to  disturbance,  without  the  license  or  consent,  and  against  the  will  of  the  said  £. 

turn  de- 

fendant  oat   F.  for  ft  long  spacc  of  time,  to  wit,  until  and  at  the  said  time  when,  d&c.  in  the 

d). 
1203 1 

•1  (6)  See  the  form  1  Rich.  C.  P.  150.  When  this  the  first  assault  in  defence  of  his  possession,  &c. ; 
replication  is  Proper,  see  Com.  Dig.  Pleader,  F.  or  whenever,  in  answer  to  the  defendant's  plea  of 
18,  &c. — iB.  &  P.  76. — 2  Bla.  Rep.  1165. — 11  son  o^saui^  ho  relies  upon  ncu)  matter,  be  should 
East,  70,  451. — 2  Campb.  629,  and  ante,  vol.  i.  In-  not  reply  generally  de  injuriAj  but  should  state 
daz,  "  De  iniwiAJ*  A  replication  de  injuriAj  such  new  matter,  as  in  the  foUowinj;  forms,  accord- 
where  it  ouebt  not  to  be  used,  is  cured  by  verdict,  ing  to  the  facts,  and  in  Carth.  280 ;  and  2  Bla. 
Hob.  76. — Sir  T.  Raym.  60,  but  is  bad  on  general  Rep.  1165. — ^Ante,  vol.  i.  Index, "  De  Injuria.'" 
demurrer.— 3  Lev.  65.  |rf)  The  general  replication  de  iitjurta  wouUh  iu 
\e)  See  the  pleas,  ante,  1067  to  1071,  and  as  to  this  case,  be  improper,  as  the  assault  pleaded  by 
this  replication  in  general,  see  Co.  Di.  PIra.  S  M.  the  defendant  is  not  here  denied,  but  confessed  and 
16.  and  F.  18,  &c.  Skin.  387.  See  forms,  1  Ri.  C.  avoided.  See  a  case  precisely  similar  in  Carth. 
P.  IfiO.— 9Rich.  C.  P.  57.— Plead.  A.  447.  The  280 ;  and  £  Bla.  Rep.  1165.— Skin.  887 ;  and  tha 
replication  mar  in  general  be  de  it^riA  as  in  the  note  to  the  preceding  form.  As  to  stating  the  de- 
abore  form;  out  when  in  fact  the  plaintiff  made  fence  ofpoeseision,  see  ante,107S. 


f 
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said  [first]  count  mentionedv  and  thereby  then  and  there  greatly  disturbed  and    vo 
disquieted  the  said  £.  F.  and  his  family,  in  the  peaceable  and  quiet  possessiouy      '^'"* 
use«  and  enjoyment  of  the  said  [dwelling-house]  whereupon  the  said  plaintiff,  at 
the  said  time  when,  &c.  in  the  said  [first]  count  mentioned,  as  the  servant  of 
the  said  £.  F.  and  by  his  command,  requested  the  said  defendant  to  cease  his 
said  noise  and  disturbance,  and  to  go  and  depart  from  and  out  of  the  said 
{dwelling-house]  which  the  said  defendant  then  and  there  refused  to  do  ;  where- 
upon the  said  plaintiff,  as  such  servant  of  the  said  £•  F.  and  by  his  command, 
gently  laid  his  hands  upon  the  said  defendant  in  order  to  remove  the  said  de- 
fendant from  and  out  of  the  said  [dwelling-house J  as  he  lawfully  might  for  the 
cause  aforesaid,  and   which  said  laying  of  hands  by  the  said  plaintiff  on  the 
said  defendant  in  manner  and  for  the  cause  aforesaid,  was  the  said  supposed 
assault  by  the  said  defendant  in  his  said  (second]  plea  mentioned  to  have  been 
committed  by  the  said  plaintiff,  and  thereupon  the  said  defendant  being  there- 
by then  and  there  greatly  irritated  and  enraged,  at  the  said  time  when,  &c.  in 
the  said  [first]  count  mentioned,  of  his  own  wrong  committed  the  said  trespas- 
ses in  the  introductory  part  of  the  [second]  plea  mentioned,  in  manner  and  form 
as  the  said  plaintiff  hath  above  thereof  complained  against  the  said  defendant* 
And  this  the  said  plaintiff  is  ready  to  verify.    And  the  said  plaintiff  is  also  ready 
to  verify,  that  he  did  not  assault  the  said  defendant  as  in  the  [second]  plea 
mentioned,  elswhere  than  in  the   said  [dwelling-house]  of  the  said  £•  F. 
Wherefore  he  prays  judgment  and  his  damages  by  him  sustained,  on  occasion 
of  the  committing  of  the  said  trespasses  in  the  introductory  part  of  the  said 
[second]  plea  mentioned,  to  be  adjudged  to  him,  &c. 

{^Preeludi  non^  as  anie^  1201.] — Because  he  saith,  that  the  said  plaintiff  To  plea  of 
long  before  and  at  the  said  time  when,  &c.  in  the  said  [first]  count  mention-  ^^^^^^ 
ed,  was  and  still  is  seised  in  his  demesne  as  of  fee,  of  and  in  a  certain  close,  of  cloie,  m 
with  the  appurtenances,  situate  and  being  contiguous  and  next  adjoining  to  the  ^j||^* Jufi!! 
said  close  of  the  said  defendant  in  the  said  [second]  plea  mentioned,  and  that  the  tiff  had 
said  plaintiff  and  all,  &c.     [Here  state  the  prescripiwe^  or  other  right  of  way,  "^     ^^ 
as  arUef  1118,  ^c.  and  then  proceed  as  JoUows  :]  wherefore  the  said  plaintiff  the  close. 
aflerwards,  and  at  the  said  time  when,  &c.  in  the  said  [first]  cougt  mention- 
ed, was  about  to  put  his  said  cattle  into  the  said  close  of  the  said  plaintiff  in 
the  said  [second]  plea  mentioned,  to  depasture  the  grass  there  then  growing, 
and  then  and  there  endeavored  to  open  the  said  gate  in  the  *said  plea  mention-  £  *1204] 
ed  in  order  to  lead  his  said  cattle  from  and  out  of  the  said  king's  public  high- 
way, in  and  along  the  said  way  in  the  said  close  of  the  said  defendant  ui|to 
and  into  the  said  close  of  the  said  plaintiff  as  it  was  lawful  for  him  to  do  for 
the  cause  aforesaid ;  and  thereupon  the  said  defendant  at  the  said  time  when, 
&c.  in  the  said  [first]  count  mentioned,  of  his  own  wrong  committed  the  said 
several  trespasses  in  the  introductory  part  of  the  said  [second]  plea  mentioned, 
in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  declaration 
alleged.     And  this,  &c. — ^Conclude  with  a  verification^  asante^  1201.] 

[Similiter  to  the  general  tssue,  as  ante^  1144.  To  second  plea  precludi  To  justifK- 
iMm,  as  ante^  1201.]— Because,  protesting  that  the  said  writ  of  our  said  ^^  ^ 
lord  the  king,  called  a  latitat^  was  not  issued  out  of  the  said  court  of  our  m  and 

ToL.  III.  34 
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TO  PKn*   raid  lord  the  king  before  die  king  biinself,  directed  to  tbe  paid  sberiff  of' 

'^*''      or  delivered  to  the  said  eberiff  to  be  executed,  and  that  such  warrant  was  not 
warrant,     thereupon  made  by  the  said  shehfiT,  or  delivered  to  the  said  defendant  in  man* 

protesting  ^^  ^^^^  ^^  ^^^  ^^^  defendant  hath  above  in  his  said  [second]  i^ea  in 

the  issuing  "•  "*  "^ 

of  ibo  writ  that  behalf  alleged ;  for  replication  nevertheless  in  this  behalf«  the  said  plain- 

and  war-    tiflfgaith^  that  the  said  defendant  at  the  said  time  when,  &c.  in  the  said  [fitat] 
di  injuria  count  of  the  said  declaration  mentioned,  of  his  own  wrong,  and  without  the 
as  to  the  residue  of  the  cause  in  his  said  [second]  plea  alleged  (/),  [made  the  said  as* 
tbeplea(e).  Bault  in  the  said  first  count  mentioned,  upon  the  said  plaintiff,  and  pushed, 
forced,  and  thrust  the  said  plaintiff  from  and  out  of  the  said  messuage  or  dwel- 
ling-house in  the  said  first  count  mentioned,  into  the  said  street  therein  also 
mentioned,  and  while  the  said  plaintiff  continued  on  the  ground  in  the  said 
street,  pulled,  hauled  and  dragged  him  upon  his  back  through  the  mud  and 
dirt  in  and  along  the  said  street,  and  for  the  distance  and  length  of  way  in  the 
said  first  count  also  mentioned,  and  thereby  hurt,  bruised,  and  wounded  the 
said  plaintiff  and  imprisoned  him  the  said  plaintiff,  and  kept  and  detained  him 
r*1206 1  ^"  prison  for  the  said  *space  of  time  in  the  said  first  count  mentioned  ;  and 
also  at  the  said  time  when,  &c.  in  the  said  second  count  of  the  said  declara- 
tion mentioned,  rent,  tore,  damaged,  and  spoiled  the  clothe«  and  wearing  appar- 
el of  the  said  plaintiff  in  the  said  second  count  mentioned,  to  wit,  at,  lie.  («e- 
Hiie)  aforesaid,]  in  manner  and  form  as  the  said  plaintiff  hath,  in  and  by  the 
said  [first  and  second  counts  of]  his  said  declaration,  above    complained 
against  the  said  defendant    And  this  the  said  plaintiff  prays  may  be  inquired 
of  by  the  country,  &c. 

aepUcatioa  [Precludi  narif  a$  cmfe,  1201.] — Because  he  saith,  that  the  said  defendants^ 
ciiying  under  at  the  Said  time  when,  &c,  in  the  said  declaration  mentioned,  of  their  own 
tat'tLiHSSj  wrong,  -committed  the  said  trespasses  in  the  introductory  part  of  that  plea 
ll!«,  kc!*b9-  mentioned,  to  a  greater  degree,  and  with  more  force  and  violence  than  was 
uff  "attorolS'  necessary  for  the  purpose  in  that  plea  n  entioned,  in  manner  and  form  wi  the 
th«t*dt!^ndl  ^^^^  plaintiff  hath  in  and  by  the  said  declaration  complained  against  the  said 
piaimiff        defendants.     And  this,  &c. — [Conclude  toith  a  verification^  aa  anie^  1201.] 

mora  than 

Mry  (^). '  .  [Precludi  fion,  as  an/e,  1201.] — Because  he  saith,  that  before  the  said  times 
To  a  plea  when,  &c.  and  at  the  time  of  making  the  demise  hereinafter  next  mentioned, 
dUima^e  "  and  from  thence  hitherto,  one  £.  F.  was  and  still  is  seised  in  bis  demesne  as 
feasant  of  [freehold  for  the  teim  of  his  natural  life,]  of  and  in  the  said  out-house  in 
^as  Eo'iMd  ^^^^*  ^^  ^  ^®  ^^  [second]  plea  mentioned,  and  being  so  seised,  long  be- 

of  <06tf<  in 

fvOf  and  (')  ^^  "^®  plea,  ante,  1083.  Where  pro-  (g)  As  lo  the  necessity  of  replying  special- 
demised  cesd  or  a  warrant  is  stated  in  the  plea,  the  ly,  see  7  Moorn,  3.3.— 2  .Caropb.  176. — 3 
same  to  plaintiff  cannot  reply  ^e  tnjiina generally,  but  Wils.  )tu.— 5  B.  &.  A.  i20. — Ante,  vol.  i.  In- 
plaintiff,  ^^^  cither  traverse  ihe  issuing  of  tbe  writ  dex,  *'  Tr€$pats  "  As  to  what  evidence  ai- 
wherefora  ^^  ^®  WArr&nt,  or  that  the  trespasses  were  lowed  under,  see  I  Surk.  56. — See  ante,  for 
defendant    committed  in  due  execution  thereof,  showing  pleas,  1083,  &c. 

of  his  own  vhy.  Com.  Dig.  Pleader,  F.  18,  19,  20,  &c  (A)  See  pleas,  ante,    109S,  4.~The  repli- 

wioaf,ltc. — IB.  &.P.  76. — 16  Gust,  88,  and  sometimes  cation  de    ifjurit  is  in   general  sufficient, 

^A^,              without  showing  why,  8  Toung  k  Jer.  304 ;  except  where  llie  plaintiff  and  defendant  are 

and  ante,  vol.  i.  Index,  **  De  Ii^wiaJ*  tenants  in  common,  or  when  deiendant  jusii- 

(/)  Or,  instead  of  the  long  repetition  be*  fies  as  servant,  and  this  replication  may  of- 

tween  the  brackets,  say,    '*  eemmUtti  tht  ten  be  useful,  in  ordkr  to  narrow  the  evi- 

treepauis  im  lAe  intredwterf  fart  rf  ikt  said  denoe  to  be  adduced  upon  the  trial,  1  East, 

pttu  meniioned.**  2 1 2, 
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fore  the  said  tinM  wheot  &c.  to  wit«  on  tlie  — -^  day  of  ^-—  A.  D.  — —  the  »•  to  pik- 
aaid  E.  F«  demtaed  the  aaid  [oat-house]  in  whichi  &€•  io  the  said  [second]  pjioVirtt. 
plea  menttoDedy  amongst  other  things  to  the  said  plaintiff,  to  have  and  to  hoid 
the  saxue  to  the  said  plaintiff  from  thenceforth  for  one  whole  year  then  next 
following,  and  so  from  year  to  year  so  long  as  they  the  said  £•  F.  and  plain- 
tiff should  respectively  please.  By  virtue  of  which  said  demise,  the  scud 
^plaintiff  afterwards,  and  before  the  said  time  when,  &c.  to  wit,  on  the       '    [*1206] 

day  of A.  D.         ■  aforesaid,  entered  into  the  said  [out-house]  in  the 

said  [second  i  plea  mentioned,  in  which,  &c.  with  the  appurtenances,  and  be- 
came and  was  thereof  possessed,  and  being  so  possessed,  and  the  said  £•  F. 
being  still  living,  to  wit,  at,  &c.  (osiMfe)  aforesaid,  the  said  plaintiff  continued 
so  possessed  of  the  said  [out-house]  in  the  said  [second]  plea  mentioned*  un- 
der and  by  virtne  of  the  said  demise,  from  thence  until  the  said  defendant  du- 
ring the  continuance  of  the  said  tenancy,  to  wit,  at  the  said  time  when,  &c* 
of  his  own  wrong,  broke  and  entered  the  said  [out-house]  io  which,  &c«  in  the 
said  [second]  plea  mentioned,  and  the  said  defendant  unlawfully  became  pos- 
sessed thereof,  and  the  said  defendant  unlawfully  committed  the  said  trespas- 
ses in  the  introductory  part  of  the  said  [second]  plea  mentioned,  in  manner 
and  form  as  the  said  plaintiff  hath  above  thereof  complained  against  the  said 
defendant     And  this,  &c. — [Ccnchde  wUk  a  verifieoHanf  a$  4mi$t  1201.] 

[PreeUidi  noii,  «f  ai»f«,  1201.]-<i-Becau8e  he  saith,  that  the  said  close,  in  the  To  a  plea 
sud  [second]  plea  mentioned,  before  and  at  the  said  time  when,  kc  did  lie,  ^[|^^^j[^^ 
and  still  doth  lie,  contiguous  and  next  a<yoining  to  a  certain  common  and  pub-  feasant, 
lie  king's  highway,  in  the  parish  aforesaid,  and  that  the  *8aid  defendant  and  ^^^^^^  ^|1 
all  other  the  tenants  and  occupiers  of  the  said  close  in  which,   &c«  with  the  [*1207J 
appurtenances,  for  the  time  being,  from  time,  &c  Ihere  ilate  ike  obligation  io 
T€pair^  and  the  defect  of  ike  fencee^  and  thai  (he  plainHffU  caUle  being  d/Hx' 
en  {k)  along  ike  Vfay  ihereby  e^aped  into  (he  cloee^  a$  anief  1 103,  and  thenpnh 
eeed  ae  follows :]— and  remained  and  continued  in  the  said  close  in  which,  &c. 
until  the  said  defendant  at  the  said  time  when,  &c.  in  the  said  [first]  count 
mentioned,  and  before  the  said  plaintiff  could  drive  the  said  cattle  from  and 
out  of  the  said  close  in  which,  &c  of  his  own  wrong,  seised,  took,  and  drove 
away  the  said  cattle,  and  impounded  the  same,  and  kept  and  detained  the  same 
so  impounded   for  the  said  space  of  time  in  the  said  [first]  count  mentioned. 
And  this,  &c.— [Conc/tida  with  a  verification^  as  ante^  1201.] 

[Prscludi  fton,  as  ante^  1201.]-*Because  he  saith,  that  afler  the  taking  and  To  a  plea 
impounding  the  said  cattle  in  the  said  declaration  mentioned  by  the  said  de-  ^'•"'•" 
fondant  in  the  name  of  a  distress,  in  manner  and  form  as  the  said  defendant  feasant, 
hath  in  his  said  [second]  plea  in  that  behalf  above  alleged,  to  wit,  on,  &c.  ^at  defen- 
aforesaid,  at,  &c.  [venue)  aforesaid,  the  said  defendant  converted  and  disposed  ^*^j  ^^ 
of  the  said  cattle  to  his  own  use,  in  manner  and  form  as  the  said  plaintiff  hath  trew  to  bb 
above  thereof  complained  against  the  said  defendant  And  this,  Slc. — [Con-  ^^"^'"••w* 
dude  Vfiih  a  verification^  as  anie^  1201.] 

(k)  S  Hen.  Bla.  5fi7.— Pyer,  S6S. 
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II.TOVBR.      TFini  fiUa^  apeeial  wniliter  to  pUaof  general  isnie;  second  pha^  asfoL 

flOHAI. 
PftOPBRTT. 


'^^^*'  ^  lows :] — And  as  to  the  plea  of  the  said  defendant,  by  htm  [secondly]  aboire 


pleaded  as  to  the  several  trespasses  in  the  introduclory  part  of  that  plea  men* 
tioii  to^a     ^^^"^»  ^^^  therein  attempted  to  be  justified,  the  said  plaintiff  says,  [precludi 
jusiifica-     non^  CM  antcj  1201}  because  he  says,  that  aAer  the  recovery  of  the  said  judg- 
"^  "t^r^  ment  which  the  same  writ  of  fieri  facias  was  founded  upon  and  issued,  and 
fieri  facias,  before  the  issuing  of  the  said  writ  of  fieri  facias^  in  the  said  [second]  plea 
ante,  1139,  mentioned,  and  the  levying  of  execution  as  aforesaid,  to  wit,  on,  &c.  a  cer- 
of  error      tain  writ  of  error  of  our  said  (ord  the  king,  *was  duly  issued  out  of  Chancery, 
^■f"*'**^'  directed,  &c.  commanding  him,  &c.     \_Here  set  out  the  writ  of  error  in  the 
the  levy     f^st  tense]  as  by  the  said  writ  of  error  now  remaining  with  the  proper  officer 
under   the  of  the  court  of  our  said  lord  the  king,  before  the  king  himself,  in  that  behalf, 
r  «x208i  ^^^  y^^  returned  by  the  said  officer,  more  fully  appears  ;  which  said  writ  of 
error  afterwards,  and  before^  the  said  time  when,  &c.  to  wit,  on,  &c.  was  duly 
allowed,  according  to  the  course   and  practice  of  the  said  court,  and  at  the 
said  time  when,  &c.  was  in  full  force  and  effect,  and  was  a  supersedeas  to  the 
said  writ  of  fieri  facias  upon  the  said  judgment,  and  wholly  superseded  the 
execution  of  the  said  writ  of  fieri  facias  ;  and  that  afterwards,  and  before  the 
said  time  when,  &c.  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  the  said  plain- 
tiff duly  gave  notice  to  the  said  defendant,  and  to  the  said  other  defendants,  of 
the  said  writ  of  error,  and  of  the  said  allowance  thereof,  and  then  and  there 
duly  required  the  said  defendant,  and  the  said  other  defendants,  to  cease  to 
execute  the  said  writ  of  fieri  facias^  but  that  the  said  defendant,  and  the  said 
other  defendants,  then  and  there  wholly  neglected  and  refused  to  comply  with 
the  said  request ;  and  afler  they  so  had  notice  of  the  said  writ  of  error,  and 
the  said  allowance  thereof  as  aforesaid,  committed  the  said  several  trespasses 
in  the  introductory  part  of  the  said  [second]  plea  mentioned,  in  manner  and 
form  as  the  said  plaintiff  has  above  thereof  complained  against  him.     And 
this*  &c. — [Conclude  wHh  a  verification^  as  ante^  1201.] 


HI.   TO 

EBAL 

PROPERTT. 


ToHberum  [Precludi  non,  as  anie^  120L] — Because  he  saith,  that  the  said  [close]  in  the 
tenemen*  said  declaration  mentioned,  in  which,  &c.  *now  is,  and  at  the  said  several  times 
of  pleafttO.  "w^^n,  &c.  was  [the  close,  soil,  and  freehold  of  the  said  plaintiff  (n),  and]  not 
[*1209j  the  close,  soil,  and  freehold  of  the  said  defendant,  in  manner  and  form  as  the 

<m)  If  the  plttinliff  hae  be«in  in  possession  prehend  that  the  defendant  may  be  able  to 
iweiily  years  adversely,  this  is  a  good  plea,  prove  that  he  was  seised  of  any  close  in  the 
2  Taunt.  157,  When  the  name  of  the  close,  same  parish,  it  is  necessary  to  new  assign, 
or  the  abuttals  thereof,  have  been  set  forth  setting  out  the  name  and  abuttals  as  in  the 
in  the  declaration,  with  such  certainty  as  to  form,  post,  1216.  See  I  Saund.  299  b,  c; 
preclude  the  possibility  of  the  defendant's  but  not  so  if  the  close  be  named  in  the  dee- 
having  another  cose  of  the  same  name,  or  laration,  2  D.  &  H.  719.— 1  B.  &  C.  489,  S. 
abuttale  in  the  same  parish,  the  above  repli-  C— Ante,  vol.  i.  Index,  **  Liberum  Tenemm- 
eation  will  suffice.    This  replication  must  turn," 

conclude  to  the  country,  8  Lulw.  1401.—  (n)  This  allegation  ia  not  necessary ;  it  is 

Com.  Dig.  Pleader,  3  M.  34.— 1 1   East,  70,  sufficient  to  traverse  the  close  being  the  de- 

71  J  and  Id.  n.  a.    If  the  plaintiff  claim,  as  f«ndant*s,  and  whcre^  in  fact,  the  locus  in 

tenant,  &c.  under  the  defendant,  the  ple-^  9U0  was  not  the  plaintiff's  freehold,  this  al- 

must  be  special,  as  in  the  following  form,  legation  should   be    oml'ed.     Skd   fiusre, 

When  the  close  is  not  set  forth  with  name  Com.  Dig.  Pleader,  3  M.  34. 
•r  abuttals,  and  there  is  any  reason  to  ap- 
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said  defendanl  hath  ahove  ia  his  said  [second]  plea  aliegad*    And  iias  the    ni.  to 
plaiotiff  praja  may  be  inquired  of  by  the  country^  &c. 


RKAL 
PAOPBRTT. 

[Precludi  notit  a$  ante^  1201.] — Because  be  saith,  that  whilst  the  said  ToUberum 
[dwelling-house]  was  the  [dwelling-house]  and  freehold  of  the  said  defendant,  j'"'^^*''' 
and  before  the  said  time  when,  &c.  lo  wit,  on,  &c.  {day  of  ctcmtM)  at,  &c«  mise  by 
{vennt)  aforesaid,  the  said  defendant  demised  the  said  [dwelling-bouse]  with  ^^^^^^,^^} 
the  appurtenances,  to  the  said  plaintiff,  to  have  and  to  hold  the  same  to  the  («). 
said  plaintiff,  for  and  during  and  unto  the  fuU  end  and  term  of  one  year  from 
thence  next  ensuing,  and  fully  to  be  complete  and  ended,  and  so  from  year  to 
year,  for  so  longtime  as  they  the  said  plaintiff  and  defendant  should  respec- 
tively pleas  [or  if  the  demise  be  under  an  indenture  of  lease,  then  $d  forih  the 
Ua9€  and  habendum^  of  anie^  574]  ;  by  virtue  of  which  said  demise,  the  said 
plaintiff  afterwards,  and  before  the  said  time  when,  &c«  entered  into  the  said 
[dwelling-house]  and  became  and  was  possessed  thereof,  and  continued  so 
thereof  possessed  from  thence,  until  the  said  defendant  afterwards,  and  during 
the  continuance  of  the  said  demise,  to  wit,  at  the  said  time  when,  &c.  of  his 
own  wrong,  broke  and  entered  the  said  [dwelling-house]  and  committed  the 
said  several  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  complained 
against  the  said  defendant.     And  this,  &c« — \_Conclude  with  a  verification^  a$ 
antCf  1201]. 

4 

[Pruludi  non^  as  atUe^  1201.] — Because  he  saith,  that  the  said  defendant.  To  a  plea 
at  the  said  time  when,  &c.  of  his  own  wrong,  and  without  the  leave  and  li-  ^  licence, 
cence  of  the  said  plaintiff  to  the  said  defendant,  first  given  and  granted  in  licenoe(p). 
that  behalf,  committed  the  said  several  trespasses  in  the  introductory  part  *of  [  ^1210  ] 
the  said  second  plea  mentioned,  in  manner  and  form  as  the  said  plaintiff  halh 
above  thereof  complained  against  him  the  said  defendant*  And  this  the  said 
plaintiff  prays  may  be  inquired  of  by  the  country,  &c« 

[Precludi  non^  as  ante^  1201.] — Because,  protesting  that  the  said  supposed  Replica- 
licence,  if  any  such  ever  were  given,  was  obtained  by  a  false  and  fraudulent  ||r"  ^^  ||^ 
representation  of  and  by  the  said  defendant,  for  replication,  nevertheless,  in  oenee,  a 
this  behalf,  the  said  plaintiff  saith,  that  before  the  said  time  when,  &c.  in  the  ^""1^*% 
said  declaration  mentioned,  to  wit,  on,  &c.  at,  &c.  {venue)  the  said  supposed 
licence  was  revoked,  recalled,  and  countermanded  by  the  said  plaintiff.    And 
this,  &c.  wherefore,  &c. 

(o)  In  trespass  for  assaulting  and  impris<  eation  was  a  sufficient  answer  to  the  plea, 
oning  of  plaintiff,  the  defendants  pleaded  alibough  it  did  not  allege  ttiat  W.  C.'s  inter- 
that  plalnuflf  was  trespassing  on  defendant's  est  in  the  land  was  continuing  when  plaintiiT 
close.  The  plaintiflf  replied,  that  the  de-  entered  to  cut  the  teazles,  4  Bing.  S02,  and 
fendante  had  nothing  in  the  close,  except  see  the  form  of  replica lion  there, 
under  R.  N.  C. ;  that  before  the  time  when,  (p)  See  forms,  9  Wentw.  24. — Plead.  A. 
&e.  and  before  defendants  had  any  thing  in  481.  No  new  assignment  seems  necessary, 
the  close,  R.  N.  C.  demised  it  from  year  to  1 1  East,  451.— 8  Cro.  87. — Com,  Dig.  Plead- 
year  to  W.  C. ;  that  W»  C  permiHed  plain-  er,  R.  5.  When  a  new  assignment  is  ad- 
tiff  to  plant  a  crop  of  teazles,  on  .condition  visable,  3  Campb.  515.  Sec  a  replication  of 
that  W.  C.  should  have  one-half  of  the  crop,  eaceae,  Id  —Ante,  1205. 
and  plaintiff  the  other ;  and  that  plaintiff  (q)  See  the  notes  to  the  aboye  form, 
entered  to  cut  his  teazles,  when  defendants  <^tt«rc,  if  the  last  form  would  npt  suffice,  II 
assaulted  him.    It  was  held,  that  the  repU-  East,  451. 
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!»•  TO         iPndmdi  naUf  at  mU§^  1201.]— BecauM  he  niOi,  that  mt  befim  the  nid 
moFftRTT.  ^"'^  wben,  &c«  the  said  cattle  in  the  aaid  declaration  nieDtiooedt  were  wrongs 

fully  turned  and  driven  by  the  said  defeadantf  from  and  out  of  the  said  high- 

ofescape^  way  into  and  n|ion  Uie  said  close*  or  piece  or  parcel  of  land  in  which,  &c 
through  and  upon  that  occasion,  and  by  means  and  in  consequence  thereof,  the  said 
fences.^  cattle  were,  at  the  said  first  time  when,  Sec.  in  the  said  close  in  which,  &c. 
that  de-     depasturing  on  the  grass  there  then  growing,  and  doing  damage  there,  in 

turned  ^ihe  '^^'^°^'  *°^  ^^^^^^  "^  ^^  '^<^  plaintiff  hath  above  thereof  complained  against 
cattle  into  him  the  said  defendant     And  this,  &c.— [Coiu;lttde  wiih  a  verifieatian^  a$  ant$t 
hens  in        laoi^j 
9110  (r}.  ■" 

Tea  plea      [Precludi nott^  na  onfe,  ISOl.] — ^Becaose  he  saith,  that  the  said  banks, 
Uir^h^'^    tnounds,  and  fences,  between  the  said  closes  of  the  said  defendant  and  the 
defect  of     said  close,  or  piece  or  parcel  of  land  of  the  said  plaintiff,  before  and  at  ^ 
that^efen-  ^^  several  times  when,  frc.  in  the  said  plea  of  the  said  defendant,  and  in 
dant*fl  cat-  the  Said  declaration  above  respectively  mentioned,  at,  Sec.  aforesaid,  were  («) 
uorolvlir.  ^^^^  ^^  sufliciently  maintained  and  repaired  to  prevent  cattle  feeding  and  be- 
ing in  the  said  close  of  the  said  defendant,  from  escaping  from  and  out  of  the 
same  into  the  said  closes  of^  the  said  plaintiff,  and  that  the  said  cattle  of  the 
said  defendant,  in  the  said  second  plea  mentioned,  at  the  said  several  times 
when,  &c  were  wild,  ungovernable,  and  unruly,  and  used  to  break  down 
banks,  mounds,  and  fences  in  good  repair,  and  that  the  said  cattle  of  the  said 
defendant,  at  the  said  several  times  when,  &c.  at,  &c.   {vemu)  aforesaid, 
through  their  said  wild,  ungovernable,  and  unnily  disposition,  broke  down  the 
said  mounds,  banks,  and  fences,  between  the  said  close  of  him  the  said  plain- 
tiff, and  the  said  close  of  the  said  defendant,  the  same  then  being  well  and 
(*1211  1  sufficiently  maintained  and  in  good  repanr  *as  aforesaid,  and  through  the 
breach  of  the  said  banks,  mounds,  and  fences  so  made  by  the  said  cattle  of 
the  said  defendant  as  aforesaid,  the  said  cattle,  at  the  said  several  times  when, 
&c.  entered  into  the  said  close  of  the  said  plaintifi^  and  eat  up  the  grass  and 
herbage  of  the  said  plaintiff  then  growing  there,  and  did  damage  there,  in 
manner  and  form  as  the  said  defendant  hnth  above,  in  his  said  [second]  plea  in 
Traverss    that  behalf  alleged  ;  without  this,  that  the  said  cattle  so  being  in  the  said  close, 
^  ^  or  piece  or  parcel  of  land  of  the  said  plaintiff  as  aforesaid,  a  little  before  the 

said  several  times  when,  &c.  in  the  said  [second]  plea  mentioned,  and  against 
the  will  of  the  said  defendant,  and  without  his  knowledge  or  consent  escaped 
from  the  said  close,  or  piece  or  parcel  of  land  of  the  said  defendant,  through 
the  defects  and  insufficiency  of  the  said  banks,  mounds,  and  fences,  between 
the  said  close  of  the  said  defendant,  and  the  said  close,  or  piece  or  parcel  of 
land  of  the  said  plaintiff,  as  the  said  defendant  hath  above  in  his  said  second 
plea  in  that  behalf  alleged.  And  this,  &c. — [Conclude  with  a  eeri/Icfltftdn,  as 
OfUe,  1201.] 

Obsenra^        From  the  ea$e  in  7  B,  4r  C.  346,  it  wiU  appear^  thai  where  the  right  of 
tiom  on     ^^^,1111,^  Of.  ^^y^  ag  stated  by  the  de/endantf  is  denied  by  the  plaintiffs  it  is  in 


(r)  iluMre  the  neeetsity  for  a  traverM,  vant  eattia  from  sMuping  from  iba  said  eooi- 

Me  the  next  form.  mon  or  waste  ieto  the  said  etoaa  oallad,  lk«.** 

(s)  Or,  instaad  of  this  allngattoQ,  say,  (C)  l^iMBre,  as  to  this  travafse. 
**  were  in  good  aad  sufficient  r^Mir  16  pre- 


R£PUCATiOII8   fll    T1UB8PA8S.  t2ll 

gtnerai  mi^ffieUni  merely  to  dmymteh  righU  oe  m  the  abort  form f  following  tht    nt.  to 
language  of  the  pleot  and  ooncluding  to  the  coantry,     TkU  rule  kao  been  most  ff^^^^^^^ 
ably  deduced  from  tke  caeeo  in  the  booke  by  Mr.  Serfeant  WiUiami^  1  Sound*      -^ — 
108  fr«  whore  he  etateot  ^  thai  eourte  ofjuotiee  dieeourage  unneeeeeary  froHxi^  ^  ^^^^  ^ 
tie$  in  pleadings  because  they  tend  to  expense  and  delays  and  that^  therefore^  «nd  ways 
where  a  defendant  cannot  take  any  new  or  other  issue  in  his  rejoinder  than  the  '"  C^BenL 
Mailer  he  had  pleaded  bffore^  without  a  departure  from  his  plea^  or  where  the 
issue  on  the  refoinder  would  be  the  same  in  substance  as  on  the  plea^  then  the 
plaintiff  ought  to  conclude  to  the  country ;  as  where  the  plea  states  a  defect  of 
fences^  a  prescription  for  a  right  of  common  or  way^  ^c.  in  which  the  belter 
and  shorter  method  is  directly  to  deny  the  fact  of  defect  offences^  prescription^ 
and  the  /tfce«  without  a  formal  traverse^  and  conclude  to  the  country." — 1  Sound. 
108  6.*-* 1  Lord  Raym.  641.-— in  denial  of  the  prescriptive  right  of  way^  ^c. 
the  replication  wM  be  similar  to  the  last  form^  except  m  the  part  in  italics^ 
which  must  necessarily  be  according  to  the  facts  and  the  language  of  the  plea. 

See  a  form  of  repticaiion  to  a  plea  of  right  of  way^  showing  a  stopping  up 
under  Highway  Actf  1  Marsh*  861. 


*VEVr  ASSIGNMENTS.  [«1218] 


iir  At* 

SUMFXIT. 


[Precludi  noii,  as  ante^  1146.] — Because  he  saith,  that  be  exhibited  hie  eaid  To  plea  of 
bill  against  the  said  defeodaat,  and  brought  his  suit  thereupon,  [  or,  if  in  C  P.  j^^!|2!!!i 
or  by  original^  **  bsued  his  writ  and  declared  thereupon,"]  not  for  the  non«  new  m«  * 
performance  of  the  said  promises  and  undertakings  in  the  said  plea  of  the  said  *?'''?f^^ 
defendant  mentioned,  and  in  respect  whereof  the  said  judgment  therein  also  action 


mentioned  was  so  recovered  as  aforesaid,  but  for  the  non-performance  of  other  ^c^ushi 

and  different  promises  and  undertakings  made  by  the  said  defendant  to  the  said  es  of  con. 

plaintiff,  in  manner  and  form  as  the  said  plaintiff  hath  aboTe  thereof  complain*  ^'*®^*  <li<^ 

ed  against  the  said  defendant*     And  this  the  said  plaintiff  is  readj  to  verify ;  those  men. 

wherefore,  inasmuch  as  the  said  defendant  hath  not  answered  the  said  com-  tioned  in 

the  plea 

(a)  See  the  forms,  3  Wentw.  151  to  153,  as  to  new  assignments  in  general.  9  Saund. 
end  a' form  of  a  replication,  ante,  1158. — ^  299,  note  6. — Ante,  vol.  i.  Index,  **^ewJ§M» 
T.  R.  607.— 3  Wile  304.— 3  B.  &  C.  935.—  tlgnmmt/*  From  the  ease  in  1  Esp.  Rep. 
The  form  in  3  Wentw.  appears  too  prolix. —  45<,  it  appears,  that  wheneyer  the  plaintiff 
In  3  Lev.  92,  it  was  held,  that  to  a  jusiifica-  has  in  truth  recovered  a  judgment,  for  a 
lion  in  trespass,  concluding  with  a  stsiement  cause  of  action  similar  to  that  mentioned  in 
thai  the  trespasses  mentioned  in  the  plea  the  declaration,  and  the  defendant  pleads 
wera  those  mentioned  in  tlie  declaration,  the  such  recovery  in  bar,  a  new  assignment  is 
plaintiff  could  not  reply  that  they  wrrs  noi  necesMiry ;  so  it  may  be  necessary  in  some 
like  Msis,  without  showing  some  other  tres-  cas<;s  where  the  defendant  has  pleaded  part- 
pass  ;  and  this  seems  proper,  in  order  that  nership  in  abatement.  But,  according  to  the 
the  defendant  may  haye  an  opportunity  of  cases  m  3  B.  It  Cref.  ft35.<»6  T.  R.  607. — 3 
pleading  to  tlia  new  assignment ;  see  also  Wils.  304,  it  should  seem  that  the  plaintiff 
another  form,  4  T.  R.  146,  and  see  the  plea  may  take  issae  on  the  fact  of  the  promises 
to  this  new  assignment,  3  Wentw.  163 ;  and  being  the  same,  by  a  replioetion  denying  it. 


Conclu- 
sion. 
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I.  IN  TKrs-  plaint  of  the  said  plaintifT,  as  to  the  said  breach  and  non-performance  of  the 
PBMOMs.   ^^  promises  and  undertakings  in  the  said  declaration  nientioned«  and  so  new- 
ly above  assigned  as  aforesaid,  he  the  said  plaintiff  prays  judgment,  and  hia 
damages,  by  reason  of  the  non-performance  thereof,  to  be  adjudged  to  him,  &€• 

To  plea  of  [Precludi  lion,  a$  anUy  1201.] — Because  he  saith,  that  he  the  said  plaintiff 
son  asMMult  exhibited  his  said  bill  against  the  said  defendant,  and  brought  his  suit  thereupon, 
mwmUs^  [or,  if  in  C.  P.  or  by  original^  say  **  issued  his  writ  in  this  suit,  and  declar- 
'If'^'^h'^^    ed  thereupon,"]  not  for  the  trespasses  in  the  introductory  part  of  the  [second] 

aciion  was  plea  mentioned,  but  for  that  the  *said  defendant  on  the  said day  of 

brought      ^,  X). with  force  and  arms,  &c.  at,  &c.  {venue)  aforesaid,  upon  another 

ferent  u-  ^^^  different  occasion,  and  for  another  and  different  purpose  than  in  the  said 
sault  (6).  pion  mentioned,  made  another  and  different  assault  upon  the  said  plaintiff  than 
L  1^^^  J  fj^^  g|^^  assault  in  the  said  [second]  plea  mentioned,  and  then  and  there  beat, 
bruised,  wounded,  and  ill-treated  (c)  the  said  plaintiff,  ^in  manner  and  form  nm 
the  said  plaintiff  hath  above  thereof  complained  against  the  said  defendantt 
and  which  said  trespasses  above  newly  assigned  are  other  and  different  tres- 
passes than  the  said  trespasses  in  the  said  [second]  plea  mentioned.  And  this 
the  said  plaintiff  is  ready  to  verify,  wherefore  inasmuch  as  the  said  defendant 
hath  not  answered  the  said  trespasses  above  newly  assigned,  the  said  plaintiff 
prays  judgment,  and  his  damages  by  him  sustained,  on  occasion  of  the  com- 
mitting thereof  to  be  adjudged  to  him,  &c. 

[Z>e  injuria  absque  residue^  ^c.  as  ante^  1204,  but  admitting  the  unit  and  war^ 
cation  un*  *'^>*^  ^*^  ^^^  OBsignfaent  as  follows :] — And  the  said  plaintiff  further  saith,  that 
der  pro-  he  exhibited  his  said  bill  against  the  said  defendant,  and  brought  his  suit  there- 
a88«n**^  upon,  [or,  if  in  C.P*orby  original^  "  issued  his  writ  in  this  suit,  and  declar- 
mentof  an  ed  thereupon,"]  not  only  for  the  said  assaulting  the  said  plaintiff,  in  the  said 
mMtl^'  [first]  count  of  the  said  declaration  mentioned,  and  imprisoning  him,  and  keep- 
for«  iastt-  ing  and  detaining  him  in  prison  for  the  said  space  of  one  day,  part  of  the  said 
'"^  ^JC^  ^^'"^  ^^  ^^  ^'^  [first]  count  mentioned,  but  also  for  that  the  said  defendants 

on  the  said day  of  —  A.  D. before  the  issuing  of  the  said  writ 

in  the  said  [last]  plea  mentioned,  and  on  another  and  different  occasion  than 
by  virtue  of  the  said  writ,  or  in  execution  thereof,  made  an  assault  upon  the 
said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  and  then  and  there  beat,  bruised, 
wounded,  and  ill-treated  him,  and  then  and  there  imprisoned  the  said  plaintiff, 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or  probable 
r*1215]  cause  whatsoever,  for  a  long  space  of  time,  to  wit,  *for  the  space  of  [one  day,] 
residue  of  the  said  time  in  the  said  [first]  count  mentioned,  contrary  to  the  laws 
and  customs  of  this  realm,  and  against  the  will  of  the  said  plaintiff,  which  said 

(6)  See  the  forms,  9  Wentw.  10. — Index,  stverd  ire$paa$et  in  the  mM  declaration  men* 

czxiy.    When  this  new  assignment  is  pro-  Itonerf.*' 

per,  and  when  not,  see  10  Esst,  81,  in  notes.  (d)  See  the  forms  9  Wentw.  Index,  cxxir. 

— 16  Id.  88. — 1  Saund.  399,  n.  6.    2  T.  R.  As  to  new  assignments  in  general,  and  when 

172  to  i77.~Antt,  toI.  i.  Index,  "  J^tw  jSt'  this  is  necessary,  see  2  Wils.  3. — 10  £ast, 

tignmenf."  81,  73,  76.— 16  Id.  82.    4  TaunL  98.— See 

(c)  This  statement  must  correspond  with  1  Saund.  299,  note  6.    2  T.  R.  172  to  177. 

the  averments  in  the  declaration.    It  would  — Anta,  vol.  i.  Index,  '*  .Veto  JittignmenV* 

seem  suiRclent  to  say,  "  commuted  the  $aid  See  replication  of  wrongful  detainer  after 

discharge  by  the  plaintiff;  2  T.  R«  172. 
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assault  and  imprisonment  above  newly  assigned  is  another  and  different  as-        to 
sault  and  imprisonment  than  the  said   assault  and  imprisonment  in  the  said    '•^•^"■* 
flast]  plea  mentioned,  and  thereby  attempted  to  be  justified. 
Wherefore,  &c. — {^Conclude  as  in  the  preceding  form.] 

TRBSPAM 

r.utO^tin  TO 

PBRSONAL 
PROPBRTT* 

iPrecludi  now,  as  ante,  1201.] — Because  he  saith,  that  he  exhibited  his  said  ^o    lea 
bill  against  the  said  defendant,  and   brought  his  suit  thereupon,   [or,  in  C.  P.  justifying 
or  by  original,  say,  "  he  sued  out  his  original  writ  in  this  cause,  and  brought  '*^'"®^*^  ^^ 
his  said  suit  thereupon"]  against  the  said  defendant,  not   only  for  the  said  under  a* 
trespasses  in  the  said  [second  and  last]  pleas  respectively  mentioned,  and  "6**'  ®^ 
thereby  attempted  to  be  justified,  but  also  for  that  the  said  defendant,  on  the  assigning 

day  of A.  D.  out  of  the  said  pretended  ways  in  those  pleas  men-  '*'''«^ 

tioned,  or  either  of  them,  [seised  (/)  and  look  the  said  cart  in  the  said  decla- 
ration  mentioned,  and  drew  the  said  stnple,  and  broke,  damaged,  and  spoiled 
the  same  ;  and  also  the  said  padlock  with  which  the  said  cart  was  fixed  and 
fastened  to  a  certain  post,  out  of  the  said  supposed  way,  and  removed  the 
said  cart,  and  seised,  took,  and  carried  away  the  same,  and  converted  and 
disposed  thereof  to  his  own  use  (/},]  in  manner  and  form  as  the  said  plain- 
tiflf  hath  above  thereof  complained  against  him  ;  which  said  trespasses  above 
newly  assigned,  are  other  and  diflTerent  trespasses  from  the  said  trespasses  in 
the  said  [second  and  last]  pleas  mentioned,  and  thereby  attempted  to  be  juso 
tified.     Wherefore,  &c. — [Conclude  as  ante,  1214.] 

And  as  to  so  much  of  the  said  last-mentioned  plea  of  the  said  defendant  New  at- 
as  relates  to  the  seizing,  taking  (^),  and  carrying  away  of  the  said  goods  and  >|p"neni 
chattels  in  the  said  last  count  of  the  said  declaration  mentioned,  except  the  corn,  &c, 
iaid  hay  and  grass,  parcel  of  the  same  goods  and  chattels,  and  converting  waadiffer- 
and  disposing  thereof  to  his  own  use :  the  said  plaintiff  saith,  that  the  wheat,  ^^^^^  ^^q. 
rye,  barley,  peas,  and  oats,  in  the  last  count  of  the  said  declaration  mentioned,  tioned  in 
were  certain  quantities  of  wheat,  rye,  barley,  peas,  and  oats  of  the  said  plain-  («5,^** 
liflT,  which  grew  in  the  said  close  called and   which,  before  the  commit- 
ting of  the  said  trespasses  in  ^the  said  last  count  of  the  said  declaration  men-  r  «X216  1 
tioned,  were  cut  down  and  reaped  by  the  said  plaintiff,  and  were  other  than 
and  different  from  the  said  corn  in  the  said  fifth  count  of  the  said  declaration 
mentioned,  and  no  part  of  the  said  goods  and  chattels  in  the  said  last  plea  of 
the  said  defendant  mentioned.     And  this  the  said  plaiutifiT  ia  ready  to  verify. 
Wherefore,  &c. — [Conclude  as  anie^  1213.] 

in.  m 

0  TRBSPASi 

TO  REAL 

PROPSRTT* 

[Preeludi  mn^  a$  ant$^  1^01.]— Because  he  saith,  that  the  said  piece  or  ^^  ^  ^,^^ 
parcel  of  land  in  which,  &c.  in  the  said  *first  count  of  the  said  declaration  of  liberum 
mentioned,  at  the  said  several  times  when,  &c.  was  and  is  a  certain  close,  in  ^ri^^^j  n 

(0  See  the  form  and  law  referred  to  in  (g)  See  Plead.  A.  414,  415.— 10  East,  78. 

the  noi«,  ante,  1213,  and  10  East,  73.  (h)  AH  the  suteroenis  in  ifais  new  assign* 

(/)  These  sutements  most  agree  with  nbent  rAust  of  course  depend  on  those  in  the 

iha  statements  in  the  deelarstion.  declaration, 

ToL.  III.  36 
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III.  IN     the  parish  aforesaid,  called ,  abutting,  &c.  [aUtie  the  abuttals^  as  anie^ 

TO  REAL  36^9 ]  which  said  close  now  is,  and  at  the  said  several  times  when,  &c.  was 
PROPERTY,  another  and  difierent  close  from  the  said  close  in  the  said  last  plea  of  Ihe  said 
turn  new  <]^^<9n<lsii^t  mentioned,  and  therein  alleged  to  be  the  close,  soil,  and  freehold  of 
assign-  the  said  defendant.  And  this  he  the  said  plaintiff  is  ready  to  verify  ;  where* 
™nff  ^oifr^'  fore  inasmuch  as  the  said  defendant  hath  not  answered  the  said  trespasses  by 
abuttals  him  committed  in  the  said  close  in  which,  &c.  above  newly  assigned,  the  said 
(*)'  plaintiff  prays  judgment  and  his  damages,  on  occasion  of  the  committing  of 

the  said  trespasses  above  newly  assigned,  to  be  adjudged  to  him,  &c. 

New  as-        [Precludi  non^  ^c.  as  anie^  1201.] — Because  he  saith,  that  the  said  close 

signment     jq  which,  &c.  in  the  said  declaration  secondly  mentioned,  at  the  said  several 

of  abuttals 

towardt   a  times  when,  &c.  was  and  is  a  certain  close  in  the  parish  aforesaid,  abutting 

place.         iQ  purt  towards  the  north,  on  a  certain  [ancient  ditch  or  water-course,]  towards 

the  west,  on  a   certain  [pond  or  water-course,]  towards  the  south   towards  a 

cirtain  [other  close  and  messuage  of  the  said  plaintiffs]  and  towards  the  east, 

on  [the  river  Thames,]  which  said  mentioned  close  now  is,  and  at  the  said 

several  times  when,  &c.  was  another  and  different  close  from  the  said  close 

in  the  said  [last]  pjea  of  the  said  defendant  mentioned,  and  therein  alleged  to 

be  the  said  close,  soil,  and  freehold  of  the  said  defendant.     And  this,  &c.-^ 

[Conclude  as  in  the  last  preceding  form,] 

To  a  plea  t^^  '^  *'*^  ^J  '^*  replication^  traversing  the  right  of  way,  4"^,  if  m- 
of  right  of 

(i)  See  the  forms,  Rast.  Ent.  608. — 2  Rrp.  such  a  particular  specified  place.     Every  in- 

18  b. — 9  Wentw.  187,  193,  and  id.    Tndfx,  formation  respecting  the  situation  of  the /o- 

czxiv.     Whenever  the  declaration  does  not  cus  in  quo,  is  conveyed  by  such  a  Ftateroent. 

state  the  name  or  abuttals  of  the  close,  &c.  The  allegation    that  ii  was  upon   and   next 

and  the  defendant   pleads  liberum  tenemen-  adjoining  any  particular  spot,  is  superfluous 

fum,  if  there  be  the  least  reason  to  appre-  and   the  case  of  Howell  v.  Sands,  strongly 

hend  that  the  defendant  is  entitled  to  any  shows  it ;    for  if,  notwithstanding  the  staic- 

oiher  close  in  the  same  parish,  &c.  a  new  aS'  ment  that  the  locus  in  quo  was  upon  such  a 

signment  is  necessary ;  see  1  Saund.  S99  b,  c,  spot,  it  is  not  necessary  to  show  that  it  im* 

&c.  n.    6. — Ante,     1208. — Vol.    i.    Index,  mediately  adjoins  it,  a /orfiori  the  proof  is 

"  A«M?  ^^ssignmetit," — When  not  necessary,  not  n^essary  where  no  such  statement  was 

see  I  B.  &   C.   489.-2  D.  &  R.  714,  S,  C.  made.     If  the  trespass  be  charged  in  a  close 

Upon  an   objection  that  a  close   intervened  abutting  on  a  close  called  A.  towards  the 

between  the  description  of  the  abuttals  on  east,  and  it  be  proved  that  the  situation  of 

the  south,  the   following   observations  were  the  close  called  A.  is  towards  the  north  of 

made : — Every  abuttal  of  the  close  in  which  the  locus  in  quo,  yet  if  it  be  likewise  proved 

the  trespass  is  charged,  which   is  set  out  in  that  it  is  a  point  or  two  towards   the  east 

the  declaration  in  an  action  of  trespass  quare  thereof,  this  is  sufficient  proof  of  the  abuttal. 

clausum  fregity  must  be   proved  with  some  Mildmay  v.  Dean,  2  Rol.  Abr.  678. — These 

degree  of  exactness,  2  Rol.  Ab.  677. — ^How-  authorities  are  founded  upon  the  principle 

cllt».  Sands,  BuL  N.  P.  89. —  I  T.  R.  479. —  that  a  strictness  of  allegation  and  proof  of 

1  Taunt.  495,  and  Dy.  161.  But  it  is  not  abuUals  is  not  required,  if  the  general  de- 
necessary  that  an  abuttal  should  be  proved  scription  of  ilie  place  be  designated,  if  it  be 
precisely  as  it  is  set  out  in  the  declaration  ;  shown  to  poiiu,  however  slightly,  towards, 
thus  it  was  considered  in  Howell  v.  Sands,  though  not   inun^dintely  vpon  the  directions 

2  Rol.  Abr.  C88,  that  if  the  trespass  charged  specified,  it  is  sufficient ;  and  the  court  will 
in  the  declaration,  be  alleged  in  the  close  abut-  not  suffer  the  defendant  to  defeat  the  plain- 
ting  towards  the  south  upon  a  wind-mill,  it  is  tiff,  on  the  ground  that  the  place  is  not 
sufficient  to  prove  that  there  is  a  wind-mill  named  with  a  particularity  and  scrupulous 
towards  the  south  of  the  close,  although  it  precision,  which  could  hardly  ever  be  acted 
likewise  come  out  in  evidena  that  there  is  upon  ;  see  also  Bac.  Abr.  Trespass,  R.  vol. 
an  highway  between  the  close  and  the  wind  vi.  624.  For  a  replication  of  excess  to  a 
mill ;  this  authority  proves  that  it  is  suffi-  plea  of  licence  to  break  into  a  wall,  see  3 
eient  to  state  and  prove  that  the  locus  in  quo  Campb.  515. 

toward**  the  south,  pointed  or  was  towards 
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tmded  to  be  traversed^  and  then  assign  as  follows :] — And  the  said  plaintiff    >"•  in 
further  saith,  that  he  exhibited  the  bill  against  the  said  defendant,  and  brought  ^^"kal* 
his  said  action  thereupon,  not  only  for  the  several  trespasses  in  the  ^-introduc-  propkrtt. 
tory  part  of  the  said  [second]  plea  mentioned,  and  therein  attempted  to  be  ^av"trav- 
justified,  but  also  that  the  said  defendant  on*  the  said  several  days  and  times  one  of 
in  the  said  declaration  mentioned,  with  force  and  arms,  &c.  on  other  and  dif-  "^^^  °^  . 
ferent  occasions  than  those  in  the  said  plea  mentioned,  and  in  a  greater  de-  new  a»- 
gree,  and  to  a  greater  extent,  and  with  more  force  and  violence  than  was  ne-  >ig"°>cn^ 
cessary  for  abatmg  and  removmg  the  said  supposed  stoppages  and  obstructions  ry  damage 
in  the  said  plea  mentioned,  and   for  opening  the   said  supposed  way  there,  ^^^  '*J|^^ 
committed  the  said  several  trespasses  in  the  introductory  part  of  the  said  (jt).  * 
second  plea   mentioned ;  and  also  for  that  the  said  defendant  on  the  said  Unneoes- 
several  days  and  times  in  the  said  declaration  mentioned,  with  force  and  s^ry  dam- 
arms,  &c.  broke  and   entered  the  said  close  of  the  said  plaintiff  in  the  said    ^     ^' 
declaration  mentioned,  and  with  his  feet  in  walking  (m),  trod  down,  trampled  ^^^^ 
upon,  consumed,  and  spoiled  the  grass  and  herbage  of  the  said  plaintiff  there 
growing,  of  great  value,  to  wit,  of  the  v^lue  aforesaid,  on  other  and  different 
occasions,  and  for  other  and  different  purposes  than  in  the  said  [second]  plea 
mentioned,  and  in  other  and  different  parts  of  the  said  close,  out  of  the   said 
way  in  that  plea   mentioned,  in  manner  and  form   as  the  said  plaintiff  hath 
above  thereof  complained  against  him  the  said  defendant,  which  said  tres- 
passes above  newly  assigned  are  other  and  different  trespasses  than  the  said 
trespasses  in  the  said  [second]  plea  mentioned,  and  therein  attempted  to  ba 
justified ;  wherefore,  inasmuch  as  the  said  defendant  hath  not  answered  the 
said  trespasses  above  newly  assigned,  he  the  said  plaintiff  prays    judgment 
and  his  damages  by  him  sustained*  on  occasion  of  the  committing  thereof,  to 
be  adjudged  to  him,  &c. 

And  as  to  the  said   plea  of  the  said   defendant  by  him  [secondly]  above  The  like 
pleaded,  the  said  plaintiff  saith,  that  the  said  plaintiff,  by  reason  of  any  thing  U|).^^^g. 
by  the  said  defendant  in  that  plen  alleged,  ought  not  to  be  barred  from  having  signing 
or  maintaining  his  aforesaid  action  thereof  against  the  said  defendant,  because  (^)* 
he  saith,  that  he  exhibited  his  bill  against  the  said  defendant,  and  brought  his 
suit  thereupon,  [or,  if  in  C.  P.  or  by  original^  say  "  issued  his  writ  in  this 
suit,  and  declared   thereupon,"]  not  for  the  said  several  trespasses  in  the  in- 
troductory part  of  the  said  [second]  plea  mentioned,  but  for  that  the  said  de- 
fendant, on,  &c.  [as  in  the  preceding  form^from  the  asterisk  to  the  end.'] 

{k)  See  forms,  9  Wentw.  Ind.  cxxiv.  and  traverse  the  plea,  but  should  merely  new  as- 

the  law,  1  Saund.  299,  300,  note  6. — 10  East,  sign,  as  in  the  next  form. 

73,  76.-9  Wentw.  238.— Ante,  vol.  i.  In-  (I)  Proof  of,  see  7  B.  &  C.  346. 

dex,   •*  AVto  Assignment,''    If  in  fact  there  (m)  These  statements    must  correspond 

were  a  right  of  way,  but  the  plaintiff  pro-  with  those  in  the  declaration. 

ceeds  for  a  difierent  trespass  he  should  not  (n)  See  4  Taunt.  98. 
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tif        In  the  K.  B.  (or  «  C.  P.**) 

miWer^  to    •*®"    i      -^"^^  *^®  ^'^^^  defendant,*  as  to  Che  said  replication  of  the  said  plain- 
replication  A.  B.  /  tiff  to  the  said   [second]  plea  of  the  said  defendant,  and  which  the 
to°ihe*^'"*  said  plaintiff  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like, 
country. 

Sdly.  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  the 

ttcnce-  fsecond]  plea  of  the  said  defendant,  sailh,  that  the  said  plaintiff  ought  not, 
mentof  re-  by  reason  of  any  thing  by  him  in  that  replication  alleged*  to  have  or  maintain 
Bpcclarrt^  his  aforesaid  action  thereof  against  him  the  said  defendant,  because  he  saith, 
•  plication  that,  &c.  [here  state  the  subject-matter  of  the  r^joinder^  and  if  it  deny  the  rep^ 
^^^'  lication^  conclude  thus ;] — And  of  this  the  said  defendant  puts  himself  upon 

cfuTio^"?;  *e  country.  &c. 

the    couD- 

^y*  And  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judgment  if 

4thly.         ^^  ggj^  plaintiff  ought  to  have   or  maintain  his  aforesaid  action  thereof 

eion  with  a  against  the  said  defendant, 
Irerifica- 

ti9B. 
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.  '        And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiffs  to  the 

(to  replica-  [second]  plea  of  the  said  defendant,  saitb,  that  the  said  plaintiffs  ought  not,  by 
lion,  ante,  reason  of  any  thing  by  them  in  that  replication  alleged,  to  have  or  maintain 
at  litne  ^^^^^  aforesaid  action  thereof  against  him,  because  he  saith,  that  the  said  plain- 
ly laintifTs  tiffs,  at  the  time  the  said  bill  was  indorsed  to  them,  and  at  the  time  they  dis- 
thrbiM^^  counted  the  same  as  aforesafd,  had  actual  notice  that  the  said  bill  had  been 
they  knew  drawn,  accepted,  indorsed,  and  given  for  the  usurious  and  upon  the  usurious 
r^^roen-"*  contract  in  the  said  plea  to  the  said  [first]  count  mentioned.     And  of  this  he 

tioned  in    the  Said  defendant  puts  himself  upon  the  country,  ^c. 
the  plea. 

to  iN86i^       And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  the 

.    ,  ,     '    said  [last]  plea  of  the  said  defendant,  says,  [actio  non^  as  ante^  1219]  because 

(to  repli/  ^^  ^^  ^^  much  of  the  said  replication  as  relates  to  the  said  promissory  note 
cation  to 

Aleaofdis-       (o)  The  commencement  of  the  rejoinder  pleaded  in  bar,  as  to  the  said  supposed  tres* 

vliarge  un-  soroeliiTies  is  thus:    "  and  the  said  defendant^  passes   in  Ike  introductory  part  of  that  plea 

as  to  the  said  plea  of  the  said  plaintiff  by  him  mentioned^  saysj  ^c."     But   this  form  seems 

.  above  pleaded,  by  way  qf  reply  to  the  said  plea  to  be  unnecessarily  prolix. 

qf  the  said  d^endant,  by  him  secondly  above 
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therein  mentionodt  the  said  defeDdant  says,  that  although  true  it  is  that  the  to  insol- 

V  R  W  C  T 

said  promissory  note,  in  the  said  [first]  count  of  the  said  declaration  mentioned, 


was  made  and  delivered  to  the  said  plaintiff  by  the  said  defendant  after  the  der  lusoU 
said  supposed  adjudication  ;  yet  for  rejoinder  in  this  behalf  he  says,  that  the  ^^"^  ^^* 
said  promissory  note  was  made  and  delivered  in  respect  of  a  debt  accrued  ii6U)thai 
due  from  the  said  defendant  to  the  said  plaintiff,  before  the  making  of  the  said  V*^  ^'^^\ 

■  ^       ^  was   made 

promissory  note,  and  before  the  said  adjudication  thereon  in  the  siud  plea  on  account 
mentioned.     And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  ^^  ^   ^'"^J' 
judgment,  if  the  said  plaintiff  ought  to  have  or  maintam  his  aforesaid  action  before 
thereof  acainst  the  said  defendant ;  and  as  to  so  much  of  the  said  plea  as  p'a'r't-'fT's 

.  .  discharge^ 

relates  to  the  said  sum  of  j£ — therein  mentioned,  the  said  defendant  says,  Qpd  ihai 
that  the  said  sum  of  £ —  did  not  accrue  after  the  said  adjudication  in  the  said  <^^  ^^^^^'^ 
plea  raentiooed.     And  of  this  the  said  defendant  puts  himself  upon  the  coun-  crued  bc- 

trv,  &€•  f"r«   Ihc 

adjuUica- 
liun. 

[Actio  non^asantt^  1219.  J — Because  he  saith,  that  the  said  meat,  drink,  to  ikpan- 

washing,  lodging,  and  other  supposed  necessaries  in  the  said  [6rst  and  second]  rp    ^^' 

counts  of  the  said  declaration  respectively  mentioned  to  have  been  found  and  ilcntion  to 

provided  by  the  said  plaintiff  for  the  said  defendant,  and  the  said  goods,  wares,  ^  1-'^^^   ^^ 

and  merchandize,  in  the  said  [third  and  fourth]  counts  of  the  said  declaration  that  goods, 

respectively  mentioned  to  have  been  sold  and  delivered  by  the  said  plaintiflfto  ^^  ^^^^ 

the  said  defendant,  were  not  necessary  or  suitable  to  the  then  degree,  estate,  saries  that 

and  condition  of  him  the  said  defendant,  and  the  said  money  in  the  said  [sixth]  ^''^X  ^^^^ 

not  ncccs* 
ccunt  of  the  said   declaration  mentioned  to  have  been  paid,  laid  out,  and  ex-  saries  (a). 

pended  by  the  said  plaintiff,  to  and  for  the  use  and  *on  the  account  of  the  said  [''^1221] 
defendant,  was  not  so  paid,  laid  out,  and  expended  by  the  said  plaintiff*  in  and 
about  the  purchase  of  such  necessaries,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  replication  to  the  said  [second]  plea  of  the  said  de- 
fendant in  that  behalf  alleged.  And  of  this  the  said  defendant  puts  himself 
upon  the  country,  &c. 

[Actio  mm,  as  ante,  1219.]— Because  he  saith,  that  the  said  defendant  did  Toarcpli- 
not,  after  he  attained  the  age  of  twenty-one  years,  and  before  the  commence-  pj^^^  ^^^^^ 
roent  of  this  suit,  assent  to,  ratify,  or  confirm  the  said  several  promises  and  t<\ncy  that 
undertakings  in  the  said  declaration  mentioned,  or  any  or  cither  of  them,  in  ^^^^gJJ  ^^*' 
manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  replication  in  that  came  of 
behalf  alleged.     And  of  this  the  said  defendant  puts  himself  upon  the  coun-  fif^gd^^ho 

try,  &C*  promises, 

thai  he  did 
notconfirni 
[Actio  non^aaante,  1219.] — Because  he  saith,  that  though  true  it  is  that  the  ibem(6). 

•aid  defendant  did  make  such  promise  and  undertaking  as  to  the  said  sum  of  to  ten- 

£ — ,  parcel,  &c.  before  the  exhibiting  of  the  said  bill  of  the  said  plaintiff,  as  ,p^  ^  ^'y^^ 

in  and  by  the  said  bill  is  alleged,  yet  the  said  defendant  in  fact  saith,  that  he  cation  of  a 

the  said  defendant  did  not,  at  any  time  before  the  issuing  of  the  said  writ  of  ^^^^''l^^ 

latitat  at  aforesaid,  promise  and  undertake  to  pay  the  said  plaintiff  the  sum  of  tender, 

that  plain- 
tiff had  no 
(«)  See  form,  Lib  Ent.  107. — 1  Rich.  C.        (b)  As  to  this  rejoinder,  and  tlie  evidence,  cause  of 

P.  153.— Morg.  283.    See  replication,  ante,    see  1  T.  R.  648. 

1146. 
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TO        j^ — ,  parcel,   &c.  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his 

'    said  replication  in  that  behalf  alleged.     And  of  this  the  said  defendant  puts 

action  ai     himself  upon  the  country,  &c. 

the  lime  of 
issuing:  the 
writ  (c).  [Jictio  non^  tu  ante,  1219  ] — Because  he  saith,  that  by  the  course  and  cUs* 

To  a  repli-  ^q^^  ^f  i}^^  gaid  court  of  our  said  lord  the  king  here,  a  writ  of  latitaU  sued 
latitat,  sta-  ^ut  after  the  end  of  any  Term,  is  supposed  to  have  issued  out  of  the  said 
linp  the  court  here  within  the  Term  next  preceding.  And  the  said  defendant  further 
it  was  re-  6&ith,  that  the  said  writ  of  latitat  in  the  said  replication  mentioned,  was  really 
ally  issued  and  truly  sued  out  of  the  said  court  here  by  the  suid  plaintiff,  after  the  [25th] 
before  that  ^^^  ^^  [November]  in  the  said  replication   mentioned,  (being  *the  last  day  of 

time  (d).     [Michaelmas]  Term,  in  the  said year  of  the  reign  of  our  said  lord  the 

I  1222  J  iiing^)  that  is  to  say,  on  the  [8th]  day  of  [December]  in  that  year,  and  on  the 
day  and  year  last  aforesaid,  was  signed,  according  to  the  form  of  the  Statute 
in  such  case  made  and  provided,*  and  that  the  said  defendant,  before  the  said 
writ  of  latitat  was  so  really  and  truly  sued  out  of  the  said  court  as  aforesaid, 

to  wit,  on  the  said day  of at,  &c.  (venue)  aforesaid,  did  tender  and 

ofler  to  pay  the  said  sum  of  £ —  parcel,  &c.  to  the  said  plaintiff,  in  manner 
and  form  as  he  the  said  defendant  hath  in  his  said  [second]  plea  in  that  behalf 
alleged.     And  this,  &c. — [Conclude  with  a  verification,  as  ante,  1219.] 

Th«like  [Actio  non,  as  ante,  1219.] — Because  he  saith,  that  by  the  course  and  prac- 

of  process  iIqq  of  this  court,  a  bill  exhibited  in  the  same  court  by  any  person  as  debtor 
Exchequer  of  our  lord  the  king,  af\er  the  commencement  of  any  term,  and  before  the  end 
and  tender  thereof  may,  when  the  process  upon  which  the  same  is  foundcJ  is  returnable 
hour  of  the  ^^  ^^®  same  Term,  be  stated  and  alleged  to  have  been  exhibited  in  any  time 
^*y«  in  such  Term  afler  the  cause  of  action  upon  which  such   bill  is  founded,  is 

therein  stated  to  have  accrued,  although  in  truth  and  in  fact  such  bill  was  not 
exhibited  at  the  time  at  which  it  was  so  stated  and  alleged  to  have  been  ex- 
hibited, but  at  a  prior  or  subsequent  time  ;  and  the  said  defendant  saith,  that 
although  the  said  declaration  is  intituled  generally  of  this  Term,  and  although 
it  is  stated  and  alleged  in  the  introductory  part  thereof,  that  the  said  plaintiff 
came  as  a  debtor  before  the  barons  of  this  Exchequer,  on,  &c.  in  this  same 
Term,  and  complained  by  his  bill  against  the  said  defendant  as  present  in 
court  the  same  day.  Yet  the  said  defendant  saith,  that  the  said  bill  was  really 
and  in  truth  exhibited  by  the  said  plaintiff  against  the  said  defendant  af\er  the 

day  of ,  that  is  to  say,  on,  &c.  in  this  said  Term  and  not  before. 

And  the  said  defendant  further  says,  that  the  said  plaintiff  commenced  this 
action,  and  sued  out  of  the  said  court  here  a  certain  writ  of  our  said  lord  tlie 
king,  called  a  subpcsna  ad  respondendum,  being  the  first  process  in  this  action 

(c)  See  the  replications,  ante,  1151  to  but  before  the  issuing,  see  the  next  form. 
1156,  and  see  the  form  and  law,  i  Wils.  See  the  replication  and  notes,  ante,  1156, 
142.— 2  Burr.  952.  and  the  form,  2  Burr.  962.  A  capias  ad  re- 
id)  This  rejoinder  is,  it  should  seem,  only  spondendum  in  C.  P.  1  B.  &  P.  543. — 2  Id. 
necessaiy  "where  the  replication  states  the  235.  Though  it  is  laid  down  in  Imp.  K.  B. 
issuing  of  the  writ  to  have  been  on  the  teste  310,  that  if  a  tender  be  made  on  the  day  the 
thereof;  and  where  the  real  day  is  stated  in  bill  is  filed,  it  will  not  assist  the  defendant, 
the  replication,  this  special  form  soems  un-  yet  accotding  to  the  doctrine  in  4  Campb. 
necessary,  at  all  events.  If  the  tender  were  197,  this  is  not  law. 
made  on  the  same  day  ^f  issuing  the  writ. 
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against  the  said  defendaDt  to  compel  his  appearance  herein  af\er  the  hour  of       to    . 

ten  o'clock  in  the  morning  of  the day  of ,  [in  this  same  Term,]  and    '"'J^*' 

that  before  the  said  commencement  of  this  suit,  and  before  the  exhibiting  of 

the  said  bill,  to  wit,  at  the  hour  of  nine   o'clock  in  the  morning  on  the 

day  of at,  &c.  (venue)  aforesaid,  the  said  defendant  was  ready  and  wil- 
ling, and  then  and  there  tendered,  and  oflTered  to  pay  to  the  said  plaintiff  the 
said  *sum  of  £ —  parcel,  &c.  in  manner  and  form  as  the  said  defendant  hath  [  *1223] 
above  in  his  said  second    plea  in  that  behalf  alleged.     And  this,  &c. — [Cor^ 
elude  with  a  verification^  as  antef  1219.] 

[Actio  non^  as  ante^  1219.] — Because  he  saith,  that  the  said  plaintiff  did  not.  To  repli- 
aAer  the  time  when  the  said   supposed  causes  of  action,  in  the  said  declara-  ^ea^^f^ 
tion  mentioned,  accrued,  and  before  the  said  defendant  tendered  and  ofiered  to  tender  of  a 
pay  the  said  sum  o£  £ —  parcel,  &c.  as  the  said  defendant  hath  in  his  said  ^p^^no 
plea  in  that  behalf  alleged,  demand  the  said  sum  of  £ —  parcel,  &c.  of  and  such  de- 
from  the  said  defendant,  or  request  him  to  pay  the  same,  or  any  part  thereof,  ™*^"^  ^*)' 
in  manner  and  form  as  the  said  plaintiff  hath  abovtf  in  his  said  replication  in 
that  behalf  alleged.     And  of  this  the  said  defendant  puts  himself  upon  the 
country,  &c. 

[Actio  nofi,  as  ante^  1219.] — Because  he  saith,  that  the  said  plaintiff  did  not,  .j.^  ^^  |-, 

af\er  the  making  of  the  said  tender  in  the  said  [last]  plea  mentioned,  and  be-  cation  to 

fore  the  exhibiting  of  the  said  bill,  demand  of  or  request  the  said  defendant  to  [^'^^^^  of  a 

pay  to  the  said  plaintiff  the  said  sum  of  £ —  parcel,  &c.  in  the  said  plea  men-  subsequtnt 

tinned,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  replica-  ^^"J^"d>n<) 

tion  in  that  behalf  alleged.     And  of  this  the  said  defendant  puts  himself  upon  macd  (/). 
the  country,  &Ct 

[Actio  non^  as  ante^  1219.] — Because  he  saith,  that  aAer  the  recovery  of  the        ''^ 
said  judgment,  and  before  the  exhibiting  of  the  said  bill  of  the  said   plaintiff  Rejoinder 
against  the  said  defendant  in  this  behalf,  he  the  said  plaintiff  did  not  pay  and  sat-  ^  ^  '^pII" 
isfy  to  the  said  defendant  the  said  sum  of  [£79S]  in  form  aforesaid  recovered,  payment 
or  any  part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  that  P^oa  of 
behalf  alleged.     And  of  this  the  said  defendant  puts  himself  upon  the  coun-  judgment 
try,  &c.     And  as  to  the  said  replication  of  the  said  plaintiff  to  the  residue  of  recovered, 
the  said  plea,  of  the  said  defendant  by  him  [secondly]  above   pleaded,  and  payment, 
whereof  he  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like. 

[Actio  nonj  as  ante^  1219.] — Because  he  saith,  that  the  said  deed  of  release  to  rb- 
in  the  said  [second]  plea  mentioned,  was  had  and  obtained  fairly,  and  not  by  R*toiJ,jg- 
the  fraud  or  covin  of  the  said  defendant  in  manner  and  form  as  the  said  plain-  that  the 
tiff  hath  above  in  his  said  replication  in  that  behalf  alleged.     And  of  this  the  "Juiced" 
said  defendant  puts  himself  upon  the  country,  &c.  fairly  Ig), 

(0  If  there  was  a  tender  at  the  time  of  As  to  the  law,  see  1  Esp.  Rep.  1116, 
the  prior  demand,  then  rejoin  that  tender.  (g)  See  the  replication,  ante,  1158,  and  3 

(/}  See  the  replication,  ante,   1155,  and  V^ent.  Index,  xii.  and  xiii. 
the  forms,   3  Wentw.    181. — 3   Id.    Index. 
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TO  dTAT-         [JlcUo  non,  as  anit^  1219.] — Because  he  saith,  that  the  said  several  supposed 

UTE  OP  .  • 

LiMiTA-  <*'&use8  of  action  in  the  said  declaration  mentioned,  did  not,  nor  did  anj  or  ei- 

TioNs.  ther  of  them  ^accrue  to  the  said  plaintiff  within  six  years,  next  pefore  the  is* 

Rcjoiiuier  suing  of  the  said  precept,  [or  "  writ,"]  in  the  said  replication  to  the  said  [se€« 

timldij  not  ^^^^  P^^^  mentioned,  in  manner  and  form  as  the  said  plaintiff  hath  above  in 

fns'ixVears  ^^^  ^^'^  replication  in  that  behalf  alleged.     And  of  this  the  said  defendant  puts 

The'wrirfA).  ^*™8®'^  "PO"^  ^^^  country,  &c. 
[  *1224i 

To  replica-  [Same  as  theform^  ante,  1 22 1 ,  /a  the  asterisk^  and  then  proesed  as  follows  :]— 
ftaV  show-  ^^^  ^^^  s<^^d  defendant  further  saith,  that  he  did  not  undertake  or  promise,  in 
w^en'^u^was  i^^nn^^r  snd  form  as  the  said  plaintiff  hath  above  thereof  complained  against 
itl^n^livJmp-  ^''"f  ^^  ^^y  ^^^^  within  six  years  next  before  the  said  writ  was  so  really  and 
anJ^^f thfi  ^"  *™^^  i:»aued  as  aforesaid.  And  this,  &c.  (fe). — {^Concluds  wilh  a  verifica' 
iim«  (0.        lion  as  ante,  1219.] 

Rejoinder  lectio,  non,  as  ante,  1219.]— Because  he  saith,  that  there  is  not  any  record 
rcclir^'of  ^^  ^^^  ®*^*^  supposed  original  writ,  and  return  thereof  remaining  in  the  said 
original  court  ofour  said  lord  the  king,  before  the  king  himself,  at  Westminster,  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  replication  alleg- 
ed.    And  this,  &c. — IConclude  with  a  verification,  as  ante,  1219.] 


writ. 


Traverse        l^^ctio  non,  as  ante,  1219.] — Because  he  saith  that  the  said  writ  in  the  said 
of  ihe  in-    replication  mentioned,  was  issued  by  the  said  plaintiff,  with  intent  to  attach  tho 
Baing  the    ^^^^  defendant  by  pledges,  and  then  to  enter  and  record  his  appearance  in  the 
writ  (/)•       said  court  here,  and  upon  such  appearance  so  recorded  and  entered,  according 
to  the  custom  of  the  said  court  here,  to  declare  against  him  the  said  defendanti 
in  a  certain  plea  of  debt  upon  demand  for  the  sum  of  £ — .     Without  this,  that 
the  said  original  writ  was  issued  with  intent  that  the  said  plaintiff,  upon  the  ap- 
pearance of  the  said  defendant,  should  declare  against  the  said  defendant  in 
manner  and  form  as  he  the  said  plaintiff  hath  above  alleged.     And  this,  &c.-~ 
[Coficlude  with  a  verification,  as  ante,  1219.] 

Tormiiea-        [^ctio  non,  OS  ante,  1219.] — Because  he  saith,  that  the  said  plaintiff  did  not 

tion  thai  do^ 

fetidant  was  exhibit  his  Said  bill  against  the  said  defendant,  within  six  years  next  after  his 
«ur"ihat'^"'  the  said  defendant's  first  return  into  this  kingdom  from  beyond  the  seas,  af\er 
not  exhibit'  the  accruing  of  the  said  several  causes  of  action  unto  the  said  plaintiff,  in  man- 
in%ix'7>ars  Dcr  and  form  as  the  said  plaintiff  bath  above  in  his  said  replication  in  that  be- 
ant  8flr"ir6.  half  alleged.     *And  of  this  the  said  defendant  puts  himself  upon  tho  couq- 

turn(m).        .         ©^ 

[♦1225]  ^*^3^'*^- 

Rejoinder  ^^^  ^^^  ^^  defendant,  as  to  the  said  replication  of  the  said  plaintiflb  to  th# 
cion?o^pi?a  ^^^  [second  ]  plea  of  the  said  defendant,  says,  that  the  said  plaintiffs  ou^t 
Un^uuona'^  ^^^  ^7  reason  of  any  thing  by  them  in  that  replication  alleged*  to  have  or 
by  execut^^°  maintain  their  aforesaid  action  thereof  against  the  said  defendant,  because  he 

Ipni,  of  the 

action  beipf      jj^j  g^  ^j,^  replication,  ante,   1160,  and  th«  country. 

tba  forms,  3  Wentvr.  Index,  xj.,  &c.  (I)  See  the  form,  1  Lutw.  100,  and  3  Want, 

(i)  8ee  the  replication,  anie,  1 160,  and  the  Index,  xz.    U  the  iMuing  of  the  writ  is  da* 

forms  and  law,  2  Burr.  052.--LU.  £nt.  33.—  niad,9Uc  Sayer,  300. 

3  Wvntw.  Index,  xx.  (m)  See  the  replicationi  acta,  ll6l,  and 

(I)  Qufr»r  if  this  cughl  not  to  conclude  to  th«  form,  I  Wectvr.  327. 
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says,  that  tha  said  defeodant  did  not  appear  in  the  said  court  in  the  said  repli-    ^o  bta* 
cation  mentioned,  to  answer  to  the  said  J.  H.  according  to  the  exigency  of  the    ^Yim-^' 
said  precept  in  the  same  replication  mentioned,  nor  did  the  said  J.  H.  there-  itatioms. 
upon  exhibit  his  bill  and  declare  against  the  said  defendant,  in  manner  and  brought  in « 
form  as  the  said  plaintifis  have  above  in  the  said  last-mentioned  replication  al-  ^eTMati^* 
leged.     And  of  this  the  said  defendant  puts  himself  upon  the  country.  \^^^  dlfer^. 

&nt  did  noc 
appear,   nor 

lectio  nofij  as  ante^  1219.] — Because  he  saith,  that  no  goods  or  chattels  of  dliciar?*n' 
the  said  E.  F.  deceased,  at  the  time  of  his  death,  have,  since  the  exhibiting  of  ^^^F^^  "^< 
the  bill  of  the  said  plaintiff  against  him  the  said  defendant  in  this  behalf,  come    ^q^i^^^ 
to  or  been  in  the  hands  of  him  the  said  defendant  as  administrator  as  aforesaid,    ■zbcv- 
to  be  administered,  in  manner  and  form  as  the  said  plaintiff  haUi  in  his  said  re-  To^repiica' 
plication  in  that  behalf  alleged.     And  of  this  the  said  defendant  puts  himself  g|^"  ^^^^  ^^ 
upon  the  country,  &c.  SfShi^ex- 

hibitiiig    the 
hUi|  denying 

[^AcHo  nonj  as  ante^  1219.] — ^Because  he  saith,  that  the  said  judgment  in  the  fact  (o). 
the  said  [first]  plea  first  mentioned,  was  had  and  obtained  for  a  true  and  just  Toraplica- 
debt,  really  and  truly  due  and  owing  to  the  said  £.  F.  and  not  by  the  fraud  or  ^^^  }^^ 
covin  of  the  said  defendant,  or  with  intent  to  defraud  the  said  plaintiff  of  his  said  menu 
debt,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  replica-  Againtt  the 
tion  in  that  behalf  alleged  ;  and  the  said  defendant  further  saith,  that  the  said  ^^^^  ^j^ 
judgment  in  the  said  [first]  plea  secondly  mentioned,  was,  &c.  {similar  denial  tained   by 
to  MchjudgmenL)    And  of  this  the  said  defendant  puts  himself  upon  the  coun-  ^y^*  ^ 
try,  &c.         •  fraul{rt. 
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[*1226  ] 


[Stmiliter  to  ike  replication  concluding  to  the  eotmtry^  as  ante^  1219.]     And        ^^ 
the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff  to  the  said  Torepliea- 
fsecondl  plea  of  the  said  defendant,  saith,  that  the  said  plaintiff,  by  reason  of  tion  stating 

AIL     A.lVAff1 

any  thing  by  him  in  that  replication  alleged,  ought  not  to  have  or  maintain  his  denying    ' 
aforesaid  action  thereof  against  the  said  defendant,  because  he  says,  that  the  th«  award 
said  £.  F.  and  G.  H.  did  not  make  any  such  award  of  or  concerning  the  said  ^^'' 
premises,  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  repli- 
cation alleged.  And  of  this  the  said  plaintiff  puts  himself  upon  the  country,  &c. 

ISimiKierto  replication  concluding  to  the  country^  as  an/e,  1219.  Com-  okbai- 
mmcement  of  rejoinder  to  special  replication,  as  ante,  1219.] — Because  he  tardt 
saith,  that  the  inhabitants  and  parishioners  of  the  said  parish  were  not,  nor  to  wplt 
were  any  or  either  of  them,  forced  or  obliged  to  expend  the  said  sum  of  jS —  cation  in 
or  any  part  thereof,  for,  in,  or  about  the  procuring  necessary  food  or  nourish-  ^[^^y 

,  bond, 

(fi)  Sea  form  of  replication  and  noU,  ante,    the  forme,  S  Wentw.  Index,  xxn.  so.— -1 
]  1S2  a.  Saund.  103,  in  the  notee,  and  834,  note  9. 


(o)  See  the  form,  ante,  1 1«5.  («)  See  the  replication  and  the  law,  ante, 

(»)  See  the  replication,  anU,  1166,  and     1176.— 11  East,  188. 
Vol.  III.  36 


TARDT 
BONDS. 


)226  REJOINDERS    IN    DEBT. 

ON  BAs-  ment  for  the  said  child,  nor  were  the  said  inhabitants  or  parishioners,  or  any 
or  either  of  them  damnified,  by  reason  or  on  account  of  the  maintenance  or 
bringing  up  of  the  said  child,  in  manner  and  form  as  the  said  plaintiff  hath 

damaee*      «^hove  in  his  said  replication  in  that  behalf  alleged.     And  of  this  the  said  dc- 

noHdamnU  fendant  puts  himself  upon  the  country,  &c. 

ON  iNDVM-       ^Commeticement  a$  anle^  1219.]  — Because  he  saith,  that  the  said  E.  F.  af- 

To  a  rep-    ter  the  making  of  the  said  writing  obligatory,  and  aAer  he  had  received  the 

*'^*°r  *^  ®*'^  monies  in  the  said  *replication  mentioned,  and  before  the  exhibiting  of 

condition-   the  said  bill,  [or,  in  C,  P.  or  by  orif^inaU   ^*  before  the  commencement  of  this 

ed  for  E.     suit,**]  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  well  and  truly  accounted  for 

jp ,  ac* 

counting,    and  paid  the   same  sums  of  money  received   by  the  said   £.  F.  as  aforesaid. 

&e.  thatE.  ^qj  ^f  ^[^  {[^^  g^id  defendant  puts  himself  upon  the  country,  &c. 
F.  did  ac« 
count,  &c. 

[♦1227J 

[*12281  *REPLlCATIO!irS  IN  REPLEVIBT. 


IN  OBNB-   In  iht  K.  B.  (or  "  C.  P.") 


aAL. 
SimiUUr 


C.  D.  \  Term,  —  fTt/.  4. 

10  plea  in  ats.  >  And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said  plain- 
cUidir^^io  ^'  ®'  ^  **^  ^^  ^^^  [first]  above  pleaded.  And  which  he  hath  p'rayed  may  be 
the  coun-    in<}uir^  of  by  the  country,  doth  the  like. 


try 

Com-  C.  D. 


mence- 
ment  uf  a 


ats.  >  And  the  said  defendant,  as  to  the  said  plea  in  bar  of  the  said  plain- 
i-epiicftiion  A.  B.  ^  tiffto  the  said  [first]  avowry  [or  "cognizance"]  of  the  said  defend- 
in  jopie-  j^nt^  gjjjjjj^  tijat  he,  by  reason  of  any  thing  by  the  said  plaintiff  in  that  plea 
above  alleged,  ought  not  to  be  barred  from  avowing  \_or^  '*  acknowledging,**] 
the  taking  of  the  s^aid  [cattle,]  goods,  and  chattels  in  the  said  declaration  men- 
tioned, in  the  said  place  in  which,  &c.  and  justly,  &c.  because  he  saith,  that, 
&c.  [or,  if  ike  replication  merely  re-asseri  matter  alleged  in  the  avowry  or 
cognizance^  $ay,  because  "  as  before,"  he  saith^  ^c.  Here  state  (he  subject" 
matter  of  the  replication  ^  and  if  it  be  merely  in  denial  of  the  plea  in  bar,  coi|- 
Cnnelu-       ^^^^^  ^^  '^*  country-^  as  follows  ;]     And  of  this   the  said  defendant  puts  him- 

emn  to  t4ie  self  upon  the  country,  &c. 
country. 

And  this  the  said  defendant  i^ready  to  verify,  wherefore,  as  before,  he  prays 
Cofldu-  jttdgment,  and  a  rotum  of  the  said  [cattle,]  goods,  and  chattels,  together  with 
T^lfi  T- ^  ^^^  damages,  &g.  according  to  the  form  of  the  Statute  in  such  case  made  and 
tion  (a),      provided,  to  be  adjudged  to  him,  &c. 

{h)  See  the  replication,  ante,  1177,  and  be  a  departure,  SSaund.  80.    1  Hen    Bhu 

the  forms  of  rejoinders,  7   Wentw.  Index,  853.— 1  Saund.  113. 

616.— 5  Wentw.  5)1.    If  the  defendant  has  (c)  See  the  replication,  ante,   1179,  and 

joleaded  non  damni/SealtM,  he  cannot  after-  the  forms  of  rejoinders,  7  Wentw.  Index. 

'wrds  lejoin,   that  the    parishioners  were  616. 

damnified  of  their  own  vvrong(  for  thai  would  («)  At  to  this  conclusion,  tee  ante,  1043. 
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And  the  Mid  derendant  as  to  the  0aid  plea  in  bar  of  the  said  plaintiff  as  to  ^^  hbnt, 

the  said  sum  of  iS  —  residue  of  the  said  rent  in  the  said  avowry  [^or  **  cogni-       L 

zance*']   mentioned,  saitb,  that  the  said  defendant,  by  reason  of  any  thing  by  "^o  P'<»  in 
the  said  plaintiff  therein  alleged,  ought  not  to  be  barred  from  avowing  [or  tender  *de. 
***  acknowledging,"]  the  taking  of  the  said  [cattle,]  goods,  and  chattels  in  the  nial  of  un- 
said declaration  mentioned,  in  the  said  place  id  which,  &c.  and  justly,  &c.  be-  r*i 229  1 
cause  he  saith,  that  the  said  plaintiff  did  not  tender  or  offer  to  pay  to  the  said 
defendant  the  said  sum  of  fi —  of  the  rent  aforesaid,  in  manner  and  form  as 
the  said  plaintiff  hath  above  in  his  said  plea  in  bar  alleged.     And  of  this  the 
said  defendant  puts  himself  upon  the  country,  &c. 

[CommeticemerU  at  in  the  above  form.] — Because  he  saith,  that  afler  the  said,  T^  °  Pl^& 
&c.  {the  day  when  the  rent  became  due^  as  Btaied  in  the  avovfry^)  and  afler  the  i"tender  u> 
said  supposed  tender  in  that  plea  mentioned,  and  before  the  taking  of  the  said  *  cogni- 
goods  and  chattels,  in  the  said  place  in  which,  &c.  to  wit,  on,  &c.  aforesaidi  ^"t^V^' 
at,  &€•  {venue)  aforesaid,  the  said  £.  F.  demanded   of  the  said  plaintiff  the  subs^- 
said  sum  of  £, —  the  residue  of  the  said  rent,  and  required  him  to  pay  the  ^^^,|df^V 
same  to  the  said  E.  F.  which  the  said  plaintiff  then  and  there  wholly  neglect- 
ed and  refused  to  do ;  wherefore  the  said   defendant,  as  the  bailiff  of  the  said 
£•  F.  well  acknowledges  the  taking  of  the  said  goods  and  chattels,  in  the  said 
place  in  which,  &c.  and  justly,  &c.  for  and   in  the  name  of  a  distress  for  the 
said  rent  due,  so  due,  in  arrear,  and  unpaid  to  the  said  £•  F.  as  aforesaid ;  and 
the  said  rent  still  remains  so  due  and  unpaid  in  manner  and  form  as  the  said 
defendant  hath  above  alleged.    And  this,  &c. — [^Conclude  toith  a  verification^ 
a$  ante^  1228.] 

[PruhuU  non^  as  ante^  1228.] — Because  he  saith,  that  the  said  defeddant,  tooamasb 
after  the  making  of  the  said  demise  in  the  said  plea  in  bar  mentioned,  and  j*t^^^^i' 
whilst  the  said  plaintiff  was  possessed  of  the  said  place  in  which,  &c.  under  in  bar  of  a 
and  by  virtue  of  the  said  demise,  as  tenant  thereof  to  the  said  defendant,  and  r^'^^'Jl 

half  a  year  before  the day  of A.  D. to  wit,  on,  &c.  at,  &c.  defendant 

(venue)  gave  due  notice  to,  and  then  and  there  required  the  said  plaintiff  to  ^  9^^,^ 
quit  and  deliver  up  the  possession  of  the  said  demised  [itemises,  with  the  ap-  stating  'a 

purtenances,  *unto  the  said  defendant  on  the  said day  of A.  D.  ^^^J^ 

then  next  following  ;  and  by  means  thereof,  afterwards,  and  before  the  [«1230  ] 

said  time  when,  &c.  to  wit,  on  the  day  and  year  last  aforesaid,  the  said  tenan- 
cy* and  the  estate  and  interest  of  the  said  plaintiff  in  the  said  demised  premi- 
•es>  and  the  said  place  in  which,  &c.  with  the  appurtenances,  wholly  ended 
and  determined,'to  wit,  at,  &c.  {venue)  aforesaid,  *  and  thereupon  the  said 
defendant,  after  the  said  tenancy  was  so  ended  and  determined  as  aforesaid, 
aad  bef<N:e  the  said  time  when,  &c.  to  wit,  on  the  -—^  day  of  >  ■  in  the 
year,  entered  into  the  said  place  in  which,  &c.  and  then  and  there  be- 
and  was  lawfully  possessed  thereof,  and  continued  so  possessed  until 
fhfi  said  time  when,  &c.  and  because  the  said  cattle,  after  the  said  demise  be- 

(h)  See  the  plea  la  bar  and  noles,  ante,        (d)  See  the  plea  in  bar,  ante,  1 195,  and  7 

1191 ;  aae  see  the  form,  ante,  1931.  T.  R.  431.    As  to  the  sUtement  of  a  notice 

(e)  Seethe  plea  in  bar,  ante,  1191 ;  and  to  quit,  ante,  494.    See  replication  to  plea 

as  is  replieatioiM  of  a  sabiequent  demand,  in   oar,  denying  demise  to  plaintifi^  held 

ante,  1  US.  good,  1  D.  &  R.  43.^9  Saund.  319. 
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TO  DAMAGE  came  and  was  so  ended  and  determined  as  aforesaid*  and  whilst  the  said  de* 
fendant  was  so  possessed  as  aforesaid,  and  at  the  said  time  wben«  &c.  were 
wrongfully  in  the  said  place  in  which*  &c.  treading,  &c. — [Conclude  toith  a 
verification^  as  ante,  1228.) 

To  a  plea       [Precludi  non,  as  ante^  1228.]-* Because  he  saith,  that  he  the  said  defend- 
defect  of     ^^^  ^°^  ^^^  Other  the  tenants  and  occupiers  of  the  said  close  in  which,  &c.  for 
fences,  de-  the  time  being,  from  time  whereof  the  memory  of  man  is  not  to  the  contrary« 
fendant'8^*  have  not  repaired  and  amended,  nor  have  been  used  and  accustomed  to  repair 
obligation   and  amend,  nor  of  right  ought  to  have  repaired  and  amended,  nor  ought  the 
jV^P^^*^     said  defendant,  before  or  at  the  said  several  times  when,  &c.  of  right  to  have 
repaired  and  amended,  nor  still  of  right  ought  to  repair  and  amend,  the  said 
hedge  and  fence  between  the  said  close  of  the  said  plaintiff,  and  the  said  close 
in   which,  &c.  when  and  as  of\en  as  occasion  hath  required,  to  prevent  cattle 
feeding  and  depasturing  or  being  in  the  said  close  of  the  said  plaintiff*  from 
erring  or  escaping  thereout,  through  the  defects  and   insufficiency  of  the  said 
hedge  and  fence,  into  the  said  close  in  which,  &c.  and  doing  damage  there  in 
manner  and  form  as  the  said  plaintiff  hath  above  in  his  said  plea  in  bar  in  that 
behalf  alleged.     And  of  this  the  said  defendant  puts  himself  upon  the  coun- 
try, &c. 

The  like         [^Precludi  non,  as  anta,  1226.] — Because  he  saith,  that  the  said  hedge  and 

denial  of    f^Q^^  Jq  ^i^^  said  plea  in  bar  mentioned,  before  or  at  the  said  time  when,  &c« 

defect  of  *^ 

fences.        were  not  ruinous,  prostrate,  or  fallen  down  for  want  of  needful  or  necessary 

[*1231  ]  *making,  repairing,  or  amending  thereof,  in  manner  and  form  as  the  said  plain- 
tiff hath  above  in  his  said  plea  in  bar  in  that  behalf  alleged.  And  of  this  the 
said  defendant  puts  himself  upon  the  country,  &c. 


[♦1232]  ^REJOINDERS  IN  TRESPASS. 


IV. 


6BMKRAL.     ^     ^ 

to  replica-    ^^-    (      ^°^  ^®  ^^'^  defendant,  as  to  tl 
tion,  con-  A.  B.  *  tiff,  to  the  said  [second]  plea  of 


«        In  the  K.  B.  (or  "  C.  P."  or,  "  Exchequer.'') 

the  said  replication  of  the  said  plain- 
tfae  said  defendant,  and  which  the 
Om  cMin-  ^^  plaintiff  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like, 
try. 

9.  Rejoin-  And  the  said  defendant,  as  to  the  said  replication  of  the  said  plaintiff,  to  the 
der  to  a  re-  gf^{^  [third]  plea  of  the  said  defendant^  saith,  that  the  said  plaintiff  ought  not» 
concluding  l>y  reason  of  any  thing  by  him  in  that  replication  above  alleged,  to  have  or 
with  aver-  maintain  his  aforesaid  action  against  the  said  defendant,  in  respect  of  the  said 
supposed  trespasses  in  the  introductory  part  of  the  said  [third]  plea,  and  in  the 

(e)  Seetlie  pl^as  in  bar,  ante,  II9S,  18!0.  br,  that  the  cattle  were  unruly,  as  ante, 
This  replicaiion  should  ronslude  to  the  coun-  UIO,  or  that  the  plaintiflT  turned  the  cattk 
try.    1  Saund.  103.    The  rej  lic^ition  may    in,  as  ante^  I  SIC.— -See  1  Taunt.  SS9. 
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said  declaration  mentioned,  because  he  saithv  tiuit,  &c« — [Here  siaie  ihe  mi(-        ** 

jtei'maiter  of  the  refoinder^  and  the  cancktsum  to  the  country  tmll  he  as  foU       

low9 :] — And  of  this  the  said  defendant  puts  himself  upon  the  country,  &c.       \'  rondu* 

*^  "^  uon  lo  ih« 

country. 
And  this  the  said  defendant  is  readj  to  verify,  wherefore,  as  before,  he  prays  4.  Conclu- 

judgment  if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action  •>(>"  ^'^^^  & 

thereof  against  the  said  defendant,  in  respect  of  the  said  supposed  trespasses  (jj^^  ^^' 

in  the  introductory  part  of  the  said  [third]  plea,  and  in  the  said  declaration 

mentioned,  &c. 

lectio  fum,  08  tftipro.] — Because  he  saith,   that  he  did  not  to  a  greater  de-  yo^/'|j^^ 
gree,  or  with  more  force  or  violence  than  was  necessary  for  the  said  purpose  Rejoinder 
in  the  said  [last]  plea  mentioned,  commit  the  said  supposed  trespasses,  in  the  ^  replica* 
introductory  part  of  the  said  [last]  plea  mentioned,  in  manner  and  form  as  the  cess,  deny- 
said  plaintiff  hath  in  his  said  replication  in  that  behalf  alleged.     And  of  this  j"!^  ^^^  ^ 
the  said  defendant  puts  himself  upon  the  country,  &c.  ces8(s). 

[Actio  fion,  ti/  mpraJ\ — Because  he  saith,  that  the  said  defendant,  after  the    ^^  ^^^^ 
making  of  the  said  demise,  &c.  [state  '^the  notice  to  9111/,  and  the  determination  j*^  ^  ^^^ 
of  the  tenancy^  precisely  as  in  theform,  ante^  1229,  to  the  asterisk^  sayings  **  be*  iication  of 
fore  either  of  ^e  said  times  when,  &c."  tnsfead  0/^*  the  said  time  when,  &c."  ^q  ^^^ 
ofui  then  proceed  as  follows :]  and  thereupon  he  the  said  defendant,  aAer  the  plamiiff,  a 
said  tenancy  was  so  ended  and  determined  as  aforesaid,  to  wit,  at  the  said  seve-  ^^^^ 
ral  times  when,  &c.  entered  into  the  said  [dwelling-house]  in  which,  &c.  and  [  *123d] 
committed  the  said  supposed  trespasses  in  the  introductory  part  of  the  said 
[second]  plea  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid.     And  this,  &c. — [Conclude  with  a  verification^  a$ 
ante,  1232.] 

[Actio  non,  as  ante^  1232.] — Because  he  says,  that  the   said  plaintiff,  after  Rejoinder 

the  giving  the  notice  in  the  said  replication  mentioned,  to  wit,  on,  &c.  at,  &c.  !?  V^^^" 

{venue)  waived,  relinquished,  and  abandoned  such  notice,  and  then  and  there  notice  to 

assented  and  agreed  to  the  continuance  of  the  said  demise.     And  this,  &c.— >  ^"\^  ^^ 

®  waived 

[Conclude  with  a  verification^  as  ante,  1232.]  (6). 

And  the  said  C.  D.  as  to  the  said  replication  of  the  said  A.  B.  to  the  said  Rejoinder 
second  plea  of  him  the  said  C.  D.,  as  before,  saith,  that  he  the  said  C.  D.  and  I^^^^iwI 
all  those  whose  estate  he  now  hath,  and   at  the  said  several  times  when,  &,c.  of  way, 
bad,  of  and  in  the  said  messuage  and  land,  with  the  appurtenances,  in  the  said  f^'^^'* 
second  plea  mentioned,  for  the  time  being,  from  time  whereof  the  memory  of  the  plea 
man  is  not  to  the  contrary,  have  had  and  have  been  used  and  accustomed  to  ('^ 
have,  and  of  right  ought  to  have  had,  and  the  said  C.  D.  still  of  right  ought 

(ai  See  replication,  ante,  1905.  ante,  Itll,  and  1  Saand.  103  b.— 7  B.  k  C. 

(6)  See  the  sur-rejoinder,  post*  1S35.  346.    If  the  replication  be  improperly  eon* 

(e)  We  have  seen  that  a  replication,  de-  eluded  with  a  formal  traverse  and  verifica- 

nying  a  right  of  way,  or  any  other  prescrip-  tion,  the  re-joinder  must  re-asaert  the  sub- 

tive  ricbt,  or  the  obligation  to  repair,  as  ject  matter  of  the  plea,  as    in  the  above 

stated  IB  the  plea,  should  conclude  to  the  form. 

country,  and  without  a  formal  uaverse,see 
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TO  AKAL  1^  ii^y^  f^  bioMelf  and  CheoMelve**  bis  and  their  tenanta  and  fannenk  occupi* 
era  of  the  said  messuage  and  land,  with  the  appuitenancest  common  of  pas* 
tore,  in»  upon,  and  throughout  the  said  close  in  which,  &c.  for  all  his  and  their 
commonable  cattle,  levant  and  couckanU  in  and  upon  the  said  messuage  and 
land,  with  the  appurtenances,  ui  every  year,  at  all  times  of  the  year,  as  to  the 
said  messuage  and  land,  with  the  appurtenances,  belonging  and  appertaining,  in 
manner  and  form  as  he  the  said  C.  D.  hath  in  his  said  second  plea  above  al- 
leged.    And  of  this  he  the  said  C*  D.  puts  himself  upon  the  country,  &c. 

Kejuinder  [AcHo  non^  09  otite^  1232.] — Because  he  saith,  that  the  said  cattle  of  the 

tiofKthatdttl  said  defendant  efteaped  out  of  the  said  common  or  waste  in  the  said  [.second] 
^tue'wara  plca  in  that  behalf  mentioned,  into  the  said  close  in  which,  &c.  called,  &c. 
Sroke^tbe^  through  the  defect  of  the  said  fences  in  the  said  [second]  plea  in  that  behalf 
th«?attie  •»•  mentioned,  in  manner  and  form  as  the  said  defendant  hath  above  in  his  [sec*- 
deS^oi^^  ondj  plea  in  that  behalf  above  alleged,  and  not  through  any  breach  of  the  said 
[^n^Tn*^*  fence,  as  in  the  said  replication  to  the  said  [second]  plea  mentioned.  *And 
'^'iiirouffii  ^^^  ^®  ^^^^  defendant  prays  may  be  inquired  of  by  the  country,  &c. 

aity  breach 

of  feoc«,  M 

aU«fadlnlb«  ■MHHMHHHi 

rejplicaUon 

1234]  SUR-REJOINDER  IN  ASSUMPSIT. 


t 


A.  B. 


Wwderdo  >S*^*  >  ^'^^  ^^  ^^  plainfifT,  as  to  the  said  rejoinder  of  the  said  defendant, 
rejoinder  C.  D.  )  as  to  BO  much  of  the  said  replication  as  relates  to  the  said  proroisso- 
^tio  "^t^'^'  ^y  ^^^  therein  mentioned,  says,  that  he,  by  reason  of  any  thing  by  the  said  de- 
plea  of       fendant  in  that  part  of  the  said  rejoinder  above  alleged,  ought  not  to  be  barred 

plaintiflf't  ^Q^  having  and  maintaining  his  aforesaid  action  thereof  against  him,  because 

diKharse    ,  .        ,         ..  .  .if.... 

ender  In-    he  says,  that  the  said  promissory  note  was  not  made  and  delivered  m  respect 

tofrent       ^f  ^  j^j^t  accrued  due  from  the  said  defendant  to  the  said  plaintiff,  before  the 
the  note      8aid  supposed  adjudication  in  the  said  plea  mentioned,  in  manner  and  form  as 
was  not      the  said  defendant  hath  above  in  his  said  rejoinder  alleged.     And  this  the  said 
aocoum  of  plaintiff  prays  may  be  inquired  of  by  the  country,  &c. 
a  debt  oon* 

traded  be-      ^^  gee  replications,  as  ante,  ISIO.  (e)  See  rejoinder,  antep  1920. 

fore  plain- 
tiff's dis- 
eharge  (e). 


[  •IJSS  ] 


•REJOINDERS  AND  SUR-REJOINDERS  IN  REPLEVIN, 

TRESPASS,  &c. 


/*  the  K.  B.  (or  "  C.  P.") 

^^  g^  X  '  Ttr%m^  —  Wm,  4.       Common 

^ggl.   \     And  the  said  plaintiff*,  as  to  the  said  rejoinder  of  the  said  defendant,  ^'^"^  P^.  * 

C.  D.  j  to  the  said  replication  of  the  said  plaintiff  in  the  said  [second]  plea  der  (e). 

of  the  said  defendant,  saith,  that  he,  by  reason  of  any  thing  by  the  said  de* 

iendant  in  that  rejoinder  above  alleged,  ought  not  to  be  barred  from  having  or 

maintaining  his  aforesaid  action  thereof  against  the  said  defendant,  because 

he  saith,  that,  &c. — [iS/o/e  iht  tuhjeci^maittr  of  the  nur^ri^oindtr^  and  ifmer^ 

^  «  dental  of  the  rejoinder^  conclude  ihu$ ;] — ^And  this  the  said  plaintiff  prays  Conela* 

may  be  inquired  of  by  the  countryi  &c.  sion  to  the 

coaniry. 

[i/*  the  tur^ejoinder  be  of  new  matUTf  conclude  vfilh  a  vet*i/!ca/»ott,  nmiUtr  Con«lu- 
io  Ihe  conclusion  of  a  replicaUon.     The  form  in  treepaes  i$  a$follow9  :] — And  ''<'"^itha 
this  the  said  plaintiff  is  ready  to  verify,  wherefore,  as  before,  he  prays  judg-  tton  in 
roent,  and  his  damages  by  him  sustained,  on  occasion  of  the  committing  of  ^i^P^*^ 
the  said  trespasses,  to  be  adjudged  to  him,  &c« 

C.  D.  1 

ntg.    I     And  the  said  plaintiff,  as  to  the  said  replication  of  the  said  defend*  Rejoinder 

A.  B.  f  ant,  to  the  said  plea  in  bar  of  the  said  plaintiff  to  the  said  avowry  >"  "^P^e^in 
[or  ^  cognizance'^]  of  the  said  defendant,  saith,  that  the  said  defendant  ought 
not,  by  reason  of  any  thing  by  htm  in  that  replication  alleged,  to  avow  the 
taking  of  the  said  [cstttle]  in  the  said  [eloae]  in  which,  fcc.  and  justly,  fcc. 
because  he  saith,  that,  &c. — [Here  etale  the  euhjeet^mailer  of  ihe  rejoinder, 
and  conclude  to  the  country,  or  with  a  verification,  ae  in  a  plea  tn  bar,  ae  a$Ue, 
1189.] 

[Precludi  non,  as  ante,  1201]— -Because  he  saith*  that  after  the  giving  of  Sor^rejoin. 
the  said  notice  in  the  said  rejoinder  mentioned,  and  before  the  expiration  of  ^^^^ '"  ^*^**' 
the  said  tenancy,  to  wit,  on,  &c.  at,  &c«  {venue)  aforesaid,  the  said  defendant  Uie*Douea 
waived,  relinquished,  and  abandoned  the  said  notice,  and  *then  and  there  as«  to<)uitwas 
sented  and  agreed  with  the  said  plaintiff  to  the  continuance  of  the  said  tenan-  f  «i  2361 
cy  in  the  said  replication  mentioned,  and  the  said  tenancy  did  continue  from 
thenceforth,  until,  and  at,  and  after  the  said  time  when,  &c«  to  wit,  at,  &c. 
(esmie)  aforesaid.     And  this,  &c. — [Conclude  with  a  verification,  ae  ante, 
1235.] 

(0  See  forma,  Boote's  Suit  at  Law,  $99.      Suit  nt  Law,  $G0.-- Plead.  A.  478,  9. 
(/)  See  the  forma  of  rejoinders  in  reple*        (^)  See  the  rejoinder,  ante,  ItSS. 
vin,  •  Wentw.  6,  lt.-~Lil.  Ent.  360.— BooU's 
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REBUTTERS  ABTD  SUR*REBUTTERS< 


iw        In  the  K.  B.  (or,  ••  C.  P.") 

""'f  »»•  Term,  —  WiU,  A. 

Rebutter 


denying       C.   D.  v 


the  wakiver     afs.     >     And  the  said   defendant,  as  to  the  said  sur-rejoinder  of  the  said 

Uc«  toQuit!  ^*  ^*  pl&iQ^i^v  io  ^^®  ^^^^  rejoinder  of  the  said  defendant  to  the  said  repli- 
cation to  the  said  [second]  plea  of  the  said  defendant,  saith,  that  the  said 
plaintiff  ought  not,  by  reason  of  any  thing  by  him  in  that  sur-rejoinder  alleged* 
to  have  or  maintain  his  aforesaid  action  against  him,  in  respect  of  the  said 
supposed  trespasses  in  the  introductory  part  of  the  said  [second]  plea  men- 
tioned, because  he  saith,  that  the  said  defendant  did  not  waive,  rehnquish,  or 
abandon  the  said  notice,  or  assent  or  agree  with  the  said  plaintiff  to  the  con- 
tinuance of  the  said  tenancy  in  the  said  replication  mentioned,  nor  did  the 
same  continue  in  manner  and  form  as  the  said  plaintiff  hath  above  in  his  said 
sur-rejoinder  in  that  behalf  alleged.  And  of  this  the  scud  defendant  puts  him- 
self upon  th&  country,  &c« 

In  the  K.  B.  (or,  "  C.  P.") 

Term,  —  WiU.  4. 

A.  B. 


•  "' ) 

ter  aimUi'     agst    V     And  the  said  plaintiff,  as  to  the  said  rebutter  of  the  said  defendant, 

.  D.) 


Sur-rcbut^- 
ter  aimUi-' 

^*  C.  D.  J  and  whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 


[*1237  ] 


«PIJSAS,  &c.  TO  NEUr  ASMSIOIVMEIVTS. 


FLB4S 

General  is-  C.  D. 


In  K.  B.  (or,  "  C.  P.") 

Term,  —  fViU.  4. 


General  IS-  U.  V>  \ 

sue  to  new    ^^^^    I      And  the  said  defendant,  as  to  the  said  several  supposed  trespasses 

me'Tfai  ^'  ®*  ^  ^^^^^  newly  assigned,  saith,  that  he  is  not  guilty  thereof,  or  of  any 
part  thereof,  in  manner  and  form  as  the  said  plaintiff  hath  above  thereof  coni- 
plained  against  him.     But  of  this  he  puts  himself  upon  the  country,  &c. 

Com-  ^^i  ^<>r  A  further  plea  in  this  behalf,  as  to  the  said  several   supposed  tres- 

mencement  passes  above  newly  assigned,  the  said  defendant,  by  leave  of  the  court  here, 

plea  toa     fof  this  purpose  first  had  and  obtained,  according  to  the  form  of  the  Statute 
new  aa- 

(S^  ^')  When  not  advisable  to  plead  the  new        (h)  8ae  a  plea  of  set-off  to  a  new  aiaigiK 

^  '*  assignment,  but  to  suffer  a  judgment  by  do-    ment  in  assumpsit,  3  Wentw.  163. 

fault,  see  the  noto  «,  infra. 


PLEAS,    &C.    TO   NEW   ASSIGNMENTS.  1237 

in  that  case  made  and  provided,  saith,  that  the  said  plaintiff  ought  not  to  have    "'■^s. 
or  maintain  his  aforesaid  action  thereof  against  him,  because  he  saith  that,  &c. 

And  this  the  said  defendant  is  readj  to  verify,  wherefore  he  prays  judgment  Conclusion 
if  the  said  plaintiff  ought  to  have  or  maintain  his  aforesaid  action   thereof  ifiJlation^'^' 
against  him,  in  respect  of  the  said  supposed  trespasses  above  newly  assign- 
ed, &C. 

And  the  said  defendant,  as  to  the  said  trespasses  as  above  newly  assigned,  Confession 
truly  here  in  court  confesses  the  said  action  of  the  said  plaintiff,  and  that  he  ^^  ^^^^ 
the  said  defendant  was  and  is  guilty  thereof,  [and  that  the  said  plaintiff  hadi  newly  as- 
sustained  damages  in  respect  thereof  to  a  small  amount,  to  wit,  to  the  sum  of  ">8P^>.A°d 
10$,  [a  9um  mffieierU  to  cover  the  fitUest  damages  far  the  excess)  which  he  the  mentof the 
said  defendant  is  ready  and  willing  to  pay  to  the  said  plaintiff  J  (d).  And  the  e^neral  is- 
said  defendant  fully  relinquishes  and  abandons  so  much  of  this  said  first  plea  laration  so 
by  him  above  pleaded,  as  traverses  or  denies,  or  can  be  deemed  or  construed  ^'^  a«  it  rt« 
to  traverse  or  deny,  the  said  trespasses  above  newly  assigned,  or  any  part  i^eh  tres- 
diereof,  or  that  the  said  plaintiff  hath  sustained  damages  in  respect  there-  paasM(e). 
of,  ftc. 


RBPLICA- 

And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  [first]  ^.''^** 
above  pleaded,  to  the  said  trespasses  above  newly  assigned,  and  whereof  he  to  general 
haflt  put  himself  upon  the  country,  doth  the  like.  i»ue  to 

neMT  AS— 
signment. 
And  the  said  plaintiff  as  to  the  said  plea  of  the  said  defendant  by  him  [sec-  q^qi. 

ondly]  above  pleaded,  as  to  the  said  trespasses  above  newly  assigned,  saith  mence- 

Ouit  the  said  plaintiff  ought  not,  by  reason  of  any  thing  by  the  said  defendant  ^^\^,[^ 

in  that  plea  alleged,  to  be  barred  from  having  or  nuuntaimng  his  aforesaid  ac-  a  special 

tion  thereof  against  the  said  defendant  in  respect  of  the  said  several  trespas-  q^wi^  ^ 

ses  ^bove  newly  assigned.    Because  he  saith,  that,  &c.  signment 

And  this  the  said  plaintiff  is  ready  to  verify,  wherefore  he  prays  judgment  Condusioa 
and  his  damages  by  him  sustained,  by  reason  of  the  committing  of  the  said  ^^^^^'^ 
several  trespasses  above  newly  assigned,  to  be  adjudged  to  him,  &c. 

(e)  As  to  the  expediency  of  this  form  of    Bingb.  196.— Tidd,  9th  edit.  966,  973. 
pleading,  in  order  to  avoid  the  costs  of  the        (d)  Q,uf»ref    if   this   averment    between 
trial  and  inquiry,  see  9  B.  &  C.  613.— 5    brackets  bf  necessary. 
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t^PLEAS  PUIS  DARBEOr  CONTIK  V ANCB. 


In  the  King's  Bench. 

On  —  the  -^— -  day  of  — —  (6), 
in Term,  —  WiU.  4. 

Plea    in       C.   D.  \ 

bunk,  and  agst.     >      And  now  at  this  day,  that  ia  to  say,  on  — —  the day  of  — — 

return  J!f*  ^'   B-  ^  '^^  *"  s*"'®  Term,  until  which  day  the  plea  aforesaid  was  last  con- 

the  venire  tinued,  comes  the  said  plaintiff  by his  attorney,  and  the  said  defendant 

^in^e^Z  ^y  ^*^  Attorney  aforesaid,  and  the  said  defendant  saith,  that  the  said  plaintiff 
Alice  of  ro  ought  not  further  (c)  to  have  or  maintain  his  aforesaid  action  thereof  against 

leaee,  &e.  |^-^  because  he  saith,  that  after  the  last  continuance  of  this  cause,  that  is  to 
not  at  the          '  pwi  i.  •  •  i.  j 

assizes  (a).  Say,  after the day  of  —     m  this  same  —  Tenni  from  which  day 

this  cause  was  last  continued,  and  before  this  day,  to  wit«  on,  Ike*  at,  Itc.  («•- 

nue)  the  said  plaintiff  [here  etate  the  releaee,  a$  ante,  980,  or  other  tutjtet^ma^ 

ter  of  the  plea,]  and  this  the   said  plaintiff*  is  ready  to  verify,  wherefore  he 

prays  judgment,  if  the  said   plaintiff*  ought  further  to  have  or  maintain  his 

aforesaid  action  thereof,  against  him,  &c. 

The  like  at      And  now  at  this  day,  to  wit,  on  the  —  day  of in  the  —  year  of  the 

the  assizes  ^eign  of  our  sovereign  lord  William  the  Fourth,  by  the  grace,  &c.  before  — — 
and  ^—justices  of  our  said  lord  the  now  king,  appointed  to  take  the  assises  in 

and  for  the  county  of aforesaid,  at in  the  same  county,  combs  the  said 

defendant  by  6.  H.  esq.  his  counsel,  and  saith,  that  the  said  plaintiff*  ought 
not  further  to  maintain  his  action  against  the  said  defendant,  because  be  saith, 
r  *x239  1  *^^At  after  the  making  of  the  said  several  supposed  promises  and  undertake 
ings,  [or  after  the  accruing  of  the  said  several  supposed  causes  of  action,]  in 
the  said  declaration  mentioned,  and  after  the   last  continuance  of  the  plea 

aforesaid,  that  is  to  say,  after  the  —  day  of {the  retwm  day  of  the  v^ 

nire  facias)  last  past,  from  which  day,  until  the      ■     day  of in  — 

Term  next,  unless  the  justices  of  our  lord  the  king,  assigned  to  hold  the 
assizes  of  our  said  lord  the  king,  in  and  for  the  said  county  of  —  idiould 

first  come,  on  the day  of  ■    ■■     in  the  said  county  of «—  the  actioa 

aforesaid  is  continued,  to  wit,  on,  &c.  at,  &c.  {venue)  the  said  plaintiff*  by 
his  certain  writing  of  release,  sealed  with  his  seal,  dated,  &c*  did  release, 
&c.  Instate  the  profert,  and  the  particular  matters  released,  as  ante,  930,  and 
conclude  as  follows :] — And  this  the  said  defendant  is  ready  to  verify,  where- 
fore be  prays  judgment  if  the  said  plaintiff  ought  further  to  have  or  maintain 
his  said  action  thereof  against  him,  &c« 

(a)  As  to  this  plea  in  general,  see  ante,  S2,  and  form,  post,  1241,  4.    The  plea  may, 

Tol.  i.  Index,  "  Put*  Darrein  Continuanee,^*  it  seems,  be  put  in  at  Mtf  Priua  on  paper, 

Bui.   N.  P.  S09.--Selw.  N.  P.  1 18.— Com.  Ry.  &  Moo.  C.  N.  P.  404. 

Dig.  Abatement,  H.  32. 1.  24.     And  when  (6)  As  to  the  title,  see  3  T.  R.  554. 

it  is  not  necessary  to  plead  specially  matter  (c)  This  seems  necessary,  see  4  East, 

of  defence  arising  since  the  commencement  607. — Ante,  907,  and  913,  second  form, 

of  tbe  suit,  see  9  East,  82.— See  forms  re-  (</)  Sec  the  notes  to  the  above  form, 
ferrcd  to,  10  Weniw.  xcii.— 2  Rich.  C.  P. 
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And  now  at  this  day,  dMt  is  to  sajt  &c.  [procud  /u  slaU  th€  c<miinutme€^  as  fi^ba  fuu 
tM  ik€  preesdmg  form,  mUe,  1288,]  comes  the  said  defendant,  by  C.  D.  his    contin'u. 
attorney  aforesaid,  and  saith  that  the  said  plaintiff  ought  not  further  to  have  or  ancb,  &c 
maintain  his  aforesaid  action  thereof  against  him. — ^Because  he  says,  that  S.  p|  Jj~~^ 
N.  after  the  death  of  the  said  testator,  to  wit,  in  that  said  Term,  by  bill,  with-  bank,  puis 
out  the  writ  of  our  lord  the  king,  [or,  if  in  C.  P.  or  by  original^  Sfc.  ^  describe  ^^f^^ 
it  accordingly,'*]  had  impleaded  the  said  defendant  as  executor  as  aforesaid,  in  mice,  by  an 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster,  ^f^^J^^^ 
in  the  county  of  Middlesex,  in  a  certain  plea  of  [debt  for  the  sum  of  £ —  for  ment  re- 
money  borrowed  by  the  testator  from  the  said  S.  N.  in  his  life-time,  and  due  <^^f<'«<l 
aad  owing  at  the  time  of  his  death,]  and  that  such  proceedings  were  thereupon  him  by  an 


had  io  the  said  court  of  our  said  lord  the  king,  in  the  said  plea,  that  the  said  p^h®>:  <^red- 
8.  N.  afterwards,  and  after  the  last  continuance  in  this  said  cause,  and  before  *  '  ^^^ 
Mm  day,  to  wit,  on,  &c.  by  the  consideration  and  judgment  of  the  said  court, 
lecorered  in  the  said  plea  against  the  said  defendant  as  executor  as  aforesaid 
her  said  debt  of  i&"—  and  also  [80s.]  which  by  the  same  court  were  adjudged 
to  the  said  S.  N.  for  her  damages  which  she  had  sustained,  as  well  on  occa- 
sion of  the  detaining  of  that  debt,  as  for  the  costs  and  charges  by  her  about 
her  suit  in  that  behalf  expended,  whereof  the  defendant  was  convicted,  as  by 
the  record  and  proceedings  thereof  remaining  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  at  Westminster  aforesaid,  will  more  fully  aj^- 
pear ;  which  said  judgment,  so  had  and  obtained  as  aforesaid,  still  remains  in 
full  force  and  effect,  not  in  any  wise  reversed,  annulled,  discharged,  or  satis- 
fied. And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays  judg- 
ment if  the  said  plaintiff  ought  further  to  have  or  maintain  his  aforesaid  action 
thereof  against  him,  &c« 

C.  D.  executor,  &c.  \ 

ats.  >     *And  now  at  this  day,  to  wit,  on  the  16th  day  of  Oc-  r  «i  2401 

A.  B.  i  tober,  in  the  1st  year  of  the  reign  of  our  sovereign  lord  Plea  at 

Wdtiam  the  Fourth,  to  which  day  the  sittings  at  Nisi  Prius,  which  began  on  ^"^  f^ 
the  1 1th  day  of  October,  in  the  year  aforesaid,  was  in  due  manner  continued,  mtnt  re- 
befoie  the  right  honorable  Charles  Lord  Tenterden,  the  chief  justice  of  our  cohered  in 
said  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself,  comes  the  againstda- 
■aid  defendant  by  T.  P.  his  coonsel,  and  saith,  that  the  said  plaintiff  ought  not  f«ndant  aa 
fiifther  to  have  or  maintain  his  aforesaid  action  against  the  said  defendant, 
because  he  saith,  that  one  J.  P.  after  the  death  of  the  said  R.  H.,  to  wit,  in 
(Trinity]  Term  last,  by  bill,  without  the  writ  of  our  said  lord  the  king,  im- 
pleaded the  said  defendant,  as  execute  as  aforesaid,  in  the  court  of  our  said 
lord  the  king,  before  the  king  himself  here,  in  a  certain  plea  of  trespass  on 
die  case,  upon  promises  made  by  the  said  R.  H:  in  his  life-time  to  the  said 
J.  P.,  to  the  damage  of  the  said  J.  P.  of  [i:67  7«.  7(i]  ;  and  such  proceed- 
ings were  thereupon  had  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself  here,  in  that  plea,  that  the  said  J.  P.  according  to  the  course 
and  practice  of  the  same  court,  afterwards,  and  after  the  last  continuance  of 
tUs  cause,  and  before  this  day,  to  wit,  on  the  11th  day  of  August,  in  the  1st 

(«)  8aa  5  Taunt.  665,  SS$.— S  B.  k  C.  317. 
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PLBA  PUIS  year  of  the  reign  aforesaid,  duly  obtained  as  of  last  Trinity  Tenn,  a  ceftaia 
coNTiNo-  judgment  of  the  said  court  against  the  said  defendant,  as  executor  as  afore- 
ANCB,  lie.  said,  whereby  it  was  considered  by  the  said  court,  that  the  said  J.  P.  should 
recover  against  the  said  defendant,  as  executor  as  aforesaid  in  that  plea,  (i&7  J 
7«.  7d.]  for  the  damages  which  he  had  sustained  as  well  by  reason  of  the 
not  performing  the  said  promises  and  undertakings  last  mentioned,  as  for  his 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof  the 
said  defendant  was  convicted  ;  as  by  the  record  and  proceedings  thereof,  still 
remaining  in  the  said  court  of  our  sa^d  lord  the  king,  before  the  king  himself 
here,  more  fully  appears ;  which  said  judgment  still  remains  in  full  force  and 
effect,  not  in  any  wise  annulled,  discharged,  or  satisfied ;  and  the  said  defendr 
ant  further  saith,  that  he  hath  fully  administered  aU  and  singular  the  goods  and 
chattels  which  were  of  the  said  IL  H.  at  the  time  of  his  death,  which  have 
ever  come  to  his  hands  to  be  administered,  except  goods  and  chattels  ef 
r«x241]  *B°^&]1  value,  to  wit,  of  the  value  of  [£20  6«»  8d.]  and  that  the  said  defendant 
hath  not  nor  at  the  time  of  the  exhibiting  the  bill  of  the  said  plamtiff  in  this 
behalf,  nor  at  any  time  since,  had  any  goods  or  chattels  which  were  of  the 
said  R.  U.  at  the  time  of  his  death,  in  his  the  said  defendant's  hands  to  be 
administered,  except  goods  and  chattels  to  the  value  of  [£20  6««  Sd»]  and 
no  more,  which  are  not  sufficient  to  satisfy  the  said  damages  so  recovered  bj , 
and  due  and  owing  upon  the  said  judgment  as  aforesaid,  and  which  are  sub- 
ject and  liable  to  satisfy  the  said  damages.    And  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ou^t 
further  to  have  or  maintain  his  said  action  against  him,  &c. 

In  th€  King^$  Bench. 

r  ^»  B plaintiff, 

Affidavitof  Between  }  and 

»uch'^"plMi  ^  ^*  ^'  «3cecutor,  &c.  defendant. 

(/).  C-  ^'  ®f Strand,  in  the  county  of the  above-named  defendant, 

maketh  oath  and  saith,  that  the  judgment  mentioned  in  the  plea  of  the  said  de- 
fendant,  by  him  pleaded  since  the  last  continuance  of  this  cause,  and  hereunto 
annexed,  was  signed  and  obtained  by  J.  P.  therein  named,  against  this  de- 
fendant, on  the  11th  day  of  June,  1830,  and  was  so  signed  and  obtained  for  a 
debt  justly  due  and  owing  from  the  above-named  R.  H.  to  the  said  J.  P.  in 
the  life-time  of  the  said  R.  U.  and  at  the  time  of  his  death ;  and  that  the  said 
debt,  at  the  time  the  said  judgment  was  so  signed  as  aforesaid,  was  and  is  still 
due  and  unpaid ;  and  this  deponent  further  says,  that  the  said  plea  hereunto 
annexed  is  true  in  substance  and  in  fact. 

Sworn  at  Westminster-hall,  the  (Signed)  C.  D. 

16th  of  October,  1830,  before 
me,         (Signed)  Tenterdcn. 

Plea    fuU  C.  D.  ^ 

S!I«n!*         *^'    (      .^"^  °^^  ^*  **^  ^*^'  *^  ^^^  ^"  *® ^V  ^^ ('*«  day  of 

wmct,         ^'  B.  )  trial)  in  the  Ist  year  of  the  reign  of  our  sovereign  lord  William  the 
at  the  Sit- 

(/)  The  afi^avit  need  not  be  eniiilad  in    S.  C.  ted  quare.    See  3  Price.  800.  SOI 
the  cause,  5  Taunt.  333.-I   Marsh.  70,    semb.  contrl  '     ^         ' 
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Fmurtb,  at  the  SittiDgs  of  ^Nisi  Prius,  holden  at  the  Guildhall  of  the  city  of  '^b^  ^>s 
LondoDf  ID  and  for  the  said  eitj  of  Jjondon,  hefore  the  right  honorahle  Charies  contiji'^ 
Lord  Tenterden,  his  Majesty's  chief  justice  assigoed  to  hold  pleas  in  the  ancb,  fco. 
court  of  our  said  lord  the  king,  before  the  king  himself,  comes  the  said  defend-  u*ng»  after 
ant,  by  — -  esq.  his  counsel,  and  saith,  that  the  said  plaintiff  ought  not  fur-  Term,  at 
ther  to  maintain  his  action  against  die  said  defendant,  because  he  saith,  that  ^"]^^.  ' 
after  the  said  several  supposed  causes  of  action  in  the  said  declaration  men-  lease  (g). 
tioned,  accrued  to  the  said  plaintiff,  and  after  the  last  continuance  of  the  plea 

aforesaid,  that  is  to  say,  after  the  {h) day  of last  past,  until  (t) 

■     ■    nezK  afUr in  [£aster]  Term  next,  unless  the  said  right  honorable 

Charles  Lord  Tenterden,  his  Majesty's  chief  justice  assigned  to  hold  pleas  in 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  should  first  come* 

on  the  {k) day  of  — *  at  the  Guildhall  of  the  city  of  London,  the  said 

action  is  continued,  to  wit,  on  the  —  day  of  — ^»  in  the  year  of  our  Lord 
'  to  wit,  at,  &c«  (vetMM)  aforesaid,  the  said  plaintiff,  by  his  certain  writing 
of  release,  sealed  with  his  seal,  and  which  the  said  defendant  now  brings  here 
into  court,  the  date  whereof  is  the  day  and  year  last  aforesaid,  did  remise,  re- 
lease, and  for  ever  quit  claim  unto  the  said  defendant,  his  heirs,  executors,  and 
admiBistrators,  all  and  all  manner  of  action  and  actions,  cause  and  causes  of 
action,  suits,  bills,  bonds,  writings  obligatory,  debts,  dues,  duties,  accounts, 
sum  and  sums  of  money,  judgments,  executions,  extents,  quarrels,  controver- 
sies, trespasses,  damages,  and  demands  whatsoever,  both  in  law  and  in  equity, 
or  otherwise  howsoever,  which  he  the  said  plaintiff  then  had,  or  which  he 
should  or  might  at  any  time  or  times  thereafter  have,  claim,  allege,  or  demand 
against  the  said  defendant,  for  or  by  reason  or  means  of  any  matter,  cause,  or 
thing  whatsoever,  from  the  beginning  of  the  world  to  the  day  of  the  date  of  the 
said  deed  or  writing  of  release,  as  by  the  said  deed  or  writing  of  release,'  ref- 
erence being  thereunto  had,  will  fully  appear.  And  this  the  said  defendant  is 
ready  to  verify,  wherefore  he  prays  judgment  if  the  said  plaintiff  ought  further 
to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

And  now  at  thb  day,  that  is  to  say,  on,  &c.  until  which  day  the  trial  of  the  pi^a  at  the 
said  action  was  adjourned  by  the  right  ^honorable  Charies  Lord  Tenterden,  Sittings 
his  majesty's  chief  justice,  &c*   comes  the  said  defendant,  &c.  [alleging  the  ^Y&rm  ad- 
faet  to  have  happened  in  the  ueual  way^  and  ae  in  the  preceding  form^  after  the  journed, 
refum  of  the  vemre,]  from  which  day,  until  the  day  in  bank,  unless  the  chief  g-I^Q^.^ 
justice  should  first  c<»ne,  &c.  the  action  is  continued,  &c.  ejitr, 

1*1243] 

C.  D.  ^ 

'  ats.    \      And  now  at  this  day,  to  wit,  on,  &c.  in  the  — — -  year  of  the  reign  Plea  in  the 

A.  B.  )  of  our  sovereign  lord  the  now  king,  at  the  sittings  of  Nisi  Prius,  p.^'^'^^'V. 

holden  at  the  Guildhall  of  the  city  of  London,  in  and  for  the  said  city  of  Lon-  defendant's 

don,  before  the  right  honorable  Sir  Nicholas  Conyngham  Tindal,  knight,  his  ^"l^r^p 

Majesty's  chief  justice  assigned  to  hold  pleas  in  his  Majesty's  court  of  the  tjficate,ptfl 

Bench,   by  force  of  the  Statute  in  such  case  made  and  provided,  comes  ^  <tarrHti 

eonttnv- 

(g)  See  the  form,  ante,  1238.-2   Rich.  (i)  Return  of  distringas.  S!!m*4u*  « 

C.  P.  22.— 10  Wentw.  Index,  xcii.  (k)  Day  of  trial.  WiuWhaU 

(A>  The  retMrn  day  of  the  venire  fecias  ;  (Q  See  1 5  East,  623, 4.-6  B.  k  C.  623.  ^^^* 
see  Bui.  Ni.  Pri.  310. 
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iPLiA  PUIS  the  raid  deTeadantt  by  hb  counseU  J.  W.  esq.  serjeaDt-ftt4aw,  and  iayi,  thai 
CON**!!?-  ^  ^^  platDtifr  ought  not  further  to  hay#  or  maintain  his  albreeaid  action 
ANCB,  lie.  thereof  against  the  said  defendant,  bocaoset  &c.  [8Me  the  trading  oftUfemU 
anU  petitioning  creditor^  a  debt^  act  ofbankmptey^  eommtsnofi  tMued,  and  ds- 
JendanVa  being  found  bankrupt^  notice  in  London  Cktzette^  defendants  mtrrender 
a$td  examination^  aitd  defendanPe  conformity^  as  ante^  918  to  916,  and  tiun 
proceed  ae  JoUowe :] — ^And  the  said  defendant  in  fact  saith,  that  having  so 
eonformed  himself  to  the  said  Statute  made  and  in  force  concerning  bankrupts, 
the  said  H.  R.,  R.  W.  €•  and  J.  H.  (being  the  major  part  of  the  said  com- 
missioners), authorized  bj  the  said  commission,  heretofore,  to  wit,  on,  ftc.  at, 
&c.  by  their  certain  certificate,  in  writing  under  their  hands  and  seals,  did 
certify  to  Henry  Lord  Brougham,  then  and  still  being  Lord  Chancellor  of 
Great  Britain,  &c.  [here  proceed  to  Hate  ike  contents  of  the  ceriifieaie>i\  and 
that  there  did  not  appear  to  them  any  reason  to  doubt  of  the  truth  of  such 
discovery,  or  that  the  same  was  not  a  full  discovery,  of  all  his  the  said  bank* 
ropt*s  estate  and  efiects,  which  said  certificate  had  been  and  was,  previous  to 
the  said  signature  thereof  by  such  commissioners  as  aforeraid,  signed  by  three 
parts  in  five  in  number  and  value  of  the  creditors  of  the  said  defendant,  so 
being  such  bankrupt  as  aforesaid,  who  were  creditors  for  not  less  than  £M 
respectively,  and  who  had  duly  proved  dieir  debts  under  the  said  commission, 
and  by  such  signature  as  aforesaid,  testified  their  consent  to  such  allowance 
[*1244j  ^and  certificate,  and  to  the  said  defendant's  discharge,  as  such  bankrupt  as 
aforesaid,  in  pursuance  of  the  said  Statute ;  and  the  said  defendant  in  fact 
further  saith,  that  the  said  certificate  having  been  so  signed  and  allowed  as 
aforesaid,  afterwards,  and  since  the  last  continuance  of  the  plea  aforesaid,  that 
is  to  say,  after  the  — —  day  of  — -  in  the  year  last  past,  from  which  day  un- 
til the [2d  day  of  November],  in  Michaelmas  Term  next,  unless  the  said 

right  honorable  Sh*  Nicholas  Conyngham  Tindal,  knight,  his  said  A^ajesty's 
chief  justice,  assigned  to  hold  pleas  in  the  said  court  of  the  Bench  aforesaid, 
should  first  come  on  the  —  day  of  — —  in  the  year  of  our  Lord  —  afore- 
said, at  the  Guildhall  of  the  city  of  London,  and  before  this  day,  to  wit,  on 
the  day,  &c.  last  aforesaid,  at,  &c.  {venne)  aforesaid,  in  due  manner  laid  be- 
fore the  said  Lord  High  Chancellor,  for  the  allowing  and  confirming  file  same, 
and  the  same  was  thereupon  then  and  there,  after  the  said  defendant  had  pre- 
viously made  oath  that  such  certificate  and  consent  of  the  creditors  therennto 
as  aforesaid,  was  obtained  fairly  and  without  fraud,  in  due  form  of  law  allowed 
and  confirmed  by  the  said  Lord  High  Chancellor ;  and  file  said  defendant 
further  saith,  that  the  said  several  causes  of  action,  in  the  said  dedaration 
mentioned,  accrued,  and  each  and  every  of  them  did  accrue,  tie. — [ConeJudb 
as  ante^  916.] 


In  the  King^s  Bench, 

On  —  the  —  day  of instant^  in  thispreseni 

Hilary  Term,  —  WiU.  4. 

• 

diidiMM     ats.  *  >     J^^  ^^^  •*  *»•  ^«7»  *®  ^^  00 the  —  day  of in  this 

Qiid«r  In*  A.  B.  j  same  Term,  until  which  day  the  plea  aforesaid  was  last  continued. 
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comet  M  well  tbe  eaid  plaiDtiff  as  the  said  defeodftDt*  bjr  their  reepective  at^  ^^^^  '^i* 
toniies  aforesaid ;  and  the  said  defendant  sajSy  that  the  said  plaintiff  ought  cortinu- 
not  further  to  maintain  his  aforesaid  action  thereof  against  the  said  defendantt  a"<^^>  ^^ 
because  he  sajs,  that  after  the  supposed  debts,  [or,  ij  the  action  fre  in  a$9ump^  aoUenx, 
sif,  alUr  tkUform  accordingly  throughout]^  and  said  several  causes  of  actiont  ^^  '^f^ 
and  each  of  them  in  the  said  declaration  mentioned,  accrued  to  the  said  plain*  ^/^?,^'''' 
tiff,  to  wit,  on,  &c.  [the  day  of  9ub$cribing  pe/t/toii],  he  the  said  plaintiff  was 
a  prisoner  in  the  custody  of  the  marshal  of  the  Marahalsea  of  our  lord  the 
now  king,  in  the  [King's  Bench]  prison,  [in  the  Borough  of  Southwark  in 
England,]  at  the  suit  of  one  £.  £.  and  other  his  creditors,  within  the  meaning 
of  a  certain  Act  of  Parliament,  made  and  passed  in  the  seventh  year  of  the 
reign  of  his  late  Majesty  King  George  the  Fourth*  intituled,  **  An  act  for  the 
Relief  of  Insolvent  Debtors  in  England*^  And  the  said  defendant  further 
saith,  that  afterwards,  and  whilst  the  said  plaintiff  remained  in  custody  as 
aforesaid,  and  within  the  space  of  fourteen  days  next  after  the  commencement 
of  the  actual  custody  aforesaid,  to  wit,  on  the  day  and  year  last  aforesaid,  to 
wit,  at,  &c.  {venue)  aforesaid,  he  the  said  plaintiff  did  apply  by  petition,  in  a 
summary  way,  to  the  court  for  Relief  of  Insolvent  Debtors  in  England,  for 
his  discharge  from  the  custody  aforesaid,  according  to  the  provisions  of  the 
said  Act»  and  in  compliance  therewith ;  and  the  said  plaintiff  did  then  and 
there  subscribe  such  petition,  and  filed  the  same  in  the  said  court ;  «and  the 
said  defendant  further  saith,  that  at  the  time  of  subscribing  the  said  petition, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  he  the 
said  plaintiff  did  duly  eiiecute  a  conveyance  and  assignment  to  one  J.  D.  then 
and  still  being  the  provisional  assignee  of  the  said  court,  in  such  form  as  is 
to  the  said  Act  annexed,  of  all  the  estato,  right,  title,  interest,  and  trust  c»f 
such  prisoner,  in  and  to  all  the  real  and  personal  estate  and  effects  of  the  said 
plaintifi^  both  within  this  realm  and  abroad,  except  the  wearing  apparel,  bed- 
ding, and  other  such  necessaries  of  the  said  plaintiff  and  his  family,  and  the 
working  tools  and  implements  of  the  said  plaintiff,  not  Qxceedmg  in  the  whole 
the  value  of  X20,  and  of  all  future  estate,  right,  title,  interest,  and  trust  of  the 
said  plaintiff,  in  or  to  any  real  and  personal  estate  and  effects  within  this  refJm 
or  abroad,  which  the  said  plaintiff  might  have  purchased,  or  which  might  revert, 
descend,  be  devised  or  bequeathed,  or  come  to  him,  before  he  should  become 
entitled  to  his  final  discharge,  in  pursuance  of  the  said  Act,  according  to  the 
adjudication  made  in  that  behalf;  or  in  case  the  said  plaintiff  should  obtain 
his  discharge  from  custody,  without  any  adjudication  being  made  in  the  matter 
of  his  petition  then  before,  the  said  plaintiff  should  be  at  large  and  out  of  cus* 
tody,  and  of  all  debts  due  or  growing  due  to  the  said  plaintiff,  or  to  be  due  to 
before  such  discharge  as  aforesaid,  the  said  conveyance  and  assignment 
made  subject  to  a  proviso,  that  in  case  the  petition  of  the  said  plaintiff 
shouM  be  dismissed  by  the  said  court,  such  conveyance  and  assignment  should 
from  and  after  such  chsmission,  be  null  and  void  to  all  intents  and  purposes. 
And  the  said  defendant  further  saith,  that  afterwards,  to  wit,  at  and  before  die 
court  for  Relief  of  Insolvent  Debtors  in  England,  held  in  Portugal  Sfreef, 
Lincoln's  Inn  Fields,  in  the  county  of  Middlesex,  and  after  the  last  continu* 

(ill)  See  pleas  of  iiisolvcncyi  ante,  919. 
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rLBA  ruit  aDce  of  thiA  causei  that  is  to  saj*  aAer  ■  the  -*-—  day  of  —  in  Xfieh- 
coMTiNu-  ^^^^  Term  last  past,  from  which  day  thia  cause  was  last  conttnued«  and  be« 
ANCB,  &c.  fore  this  day,  to  wit,  on,  &c.  [day  of  hearing  petiiion]f  the  said  petition,  and 
a  certain  schedule  before  then  signed  and  filed  by  the  said  plaintiff,  in  pursu- 
ance of  the  said  Act,  and  the  matters  thereof  came  on  to  be  heard  and  was 
examined  into  before  and  by  the  said  court,  and  the  said  plaintiff  then  and 
there  applied  to  be  discharged  and  exonerated  under  the  said  Act ;  and  the 
said  court  did  then  and  there  adjudge  the  said  plaintiff  to  be  discharged  from 
custody,  and  to  be  entitled  to  the  benefit  of  the  said  Act,  in  pursuance  of  the 
provisions  of  the  said  Act,  and  the  said  plaintiff  was  accordingly  then  and 
there  discharged  from  the  custody  aforesaid.  And  the  said  defendant  further 
says,  that  by  force  of  the  said  Act,  conveyance,  and  assignment,  and  premises 
aforesaid,  all  the  estate,  right,  title,  trust,  and  interest  of  the  said  plaintiff,  of« 
in,  and  unto  the  said  supposed  debts  and  causes  of  action  in  the  said  declara- 
tion mentioned,  and  all  the  real  and  personal  estate  and  effects  of  the  said 
pluiutiff,  were  then  and  there  immediately  after  such  adjudicationt  thereby 
rested  in  the  said  J.  D«  esq«  as  such  provisional  assignee  as  aforesaid,  upon 
the  trubts  and  for  the  purposes  in  the  said  Act  mentioned,  to  wit,  at,  &c«  {tetmu) 
aforesaid^  And  this  the  said  defendant  is  ready  to  verify,  wherefore  he  prays 
judgment  if  the  said  plaintiff  ought  further  to  have  or  maintain  his  aforesaid 
action  thereof  against  him,  &c. 

Plen  of  re-  T.  C.  ^ 

lease  puis      ^^  \      j^|,^  n^^  ^^  ^g  ^^y^  U^n^  jg  ^^  g^y^  QQ  [Wednesday]  the  [22d]  day 

coiUinK-      R.  S.  J  of  [July]  in  the  year  of  our  Lord  [1831,]  comes  the  said  defendant 
«nee  plead-  )^y  Q,  p.  Jiig  counsel,  and  says,  that  the  said  plaintiff  ought  not  further  to 

asssizes      UMintain  this  action  against  the  said  defendant,  because  he  says,  that  after 

(«)•  the day  oi in  Trinity  Term  last  past,  from  which  day  until the 

2d  day  of  November,  in  Michaelmas  Term  next,  (unless  the  justices  of  our 
lord  the  king,  assigned  to  hold  the  assizes  of  our  lord  the  king  in  and  for  the 
county  of  [Hereford,]  shall  first  coroe  on  [Wednesday]  the  [22d]  day  of  [July] 
in  the  year  of  our  Lord  [1831,]  at  [HerefcH'dJ  in  the  said  county  of 
[Hereford],)  the  action  aforesaid  is  continued,  and  before  this  day,  to  wit  on 
the  18th  day  of  July,  in  the  year  of  our  Lord  1831,  at,  &c»  (venue)  the  said 
plaintiff,  by  his  deed,  bearing  date  the  same  day  and  year  last  aforesaid,  did 
r^nise,  release,  and  forever  quit  claim  unto  the  said  defendant,  his  heirs,  exe- 
cutors^ and  administrators,  all  and  all  manner  of  action  and  actions,  cause  and 
f  *1245J  causes  of  action,  suits,  bills,  bonds,  writings  obligatory,  *debts,  dues,  duties, 
accounts,  sum  aiid  sums  of  money,  judgments,  executions,  extents,  quarrels, 
eotttroversies,  trespasses,  damages,  and  demands  whatsoever,  both  in  Ulw  or 
equity,  and  otherwise  howsoever,  which  against  the  said  defendant  he  the  said 
plaintiff  then  had,  or  ever  had,  and  which  he  the  said  plaintiff,  his  heirs,  execu- 
tors, or  administrators,  should  or  might  thereafter  have,  claim,  challenge,  or 
demand,  for  or  by  reason  or  means  of  any  matter,  cause,  or  Uiing  whatsoever, 
from  the  beginning  of  the  world  until  the  day  of  the  date  thereof.    And  this 

in)  Ante,  12S8. 
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the  said  defendant  is  ready  to  verifyy  wherefore  he  prays  judgment,  if  the  said  ^^ka  puis 
plaintiff  ought  further  to  maintain  his  action  against  him.  G.  P.       contin'v- 

ANCB,  &e. 


r  R.  S plaintiff, 


Between  <  and 

(  T.  C defendant. 

T.  C.  of  the  parish  of in  the  liberties  of  the  city  of the  ^ffjjJj^JJJ^,, 

above-named  defendant,  maketh  oath  and  saith,  that  the  plea  hereunto  annexed  of  pleapiiif 

is  true  in  substance  and  matter  of  fact.  darrein 

_  eonHnu» 

T.  C         ttnee. 

Sworn  in  court,  the day  of 

before  me,        JV*.  C 

In  ihe  King's  Bench. 

R.  ^  Term,  —  WUL  4.       RepUca- 

V.  /      And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant  by  him  (^^i^^  ^^ 
T.  )  above  pleaded,  saith,  that  he  the  said  plaintiff,  by  reason  of  any  thing  by  plea  of  re- 
the  said  defendant  in  that  plea  alleged,  ought  not  to  be  barred  from  Airther  ^^^J^  ' 
having  and  maintaining  his  aforesaid  action  thereof  against  the  said  defendant,  eontiau* 
because  he  saith,  that  the  said  supposed  writing  of  release,  in  the  said  plea  ^^  release 
mentioned,  was  had  and  obtained  from  the  said  plaintiff  by  the  fraud  and  covin  was  ob- 
of  the  said  defendant,  to  wit,  at,  &c.  {venue).  •  And  this  the  said  plaintiff  is  ^^  (|^^ 
ready  to  verify,  wherefore  he  prays  judgment  and  his  damages  by  him  sus- 
tained, on  occasion  of  the  non-performance  of  the  said  several  promises  and 
undertakings  in  the  said  declaration  mentioned,  to  be  adjudged  to  him,  &c. 
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In  the  K.  B.  (or  "  C.  P.") 
CD.    ^  Term,-mU.4.      ^^^^^i^' 

ats.     >      And  the  said  defendant  by  £•  F.  his  attorney,  comes  and  defends       &e. 

A.  B«    )  the  wrong  and  injury,  when,  &c.  and  says,  that  the  said  declaration  q^^^^ 

[(nrt  if  to  a  count  on/y,  "  the  said       '    count  of  the  said  declaration,"]  and  demurrer 

the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  stat-  ^/tJl^fTT 

rauoD  [»)• 

ed  and  set  forth,  are  not  sufficient  in  law  for  the  said  plaintiff  to  have  or  main- 
tain his  aforesaid  action  thereof  against  the  said  defendant,  and  he  the  said  de- 
fendanty  is  not  bound  by  law  to  answer  the  same.  And  this  he  is  ready  to 
verify,  wherefore,  by  reason  of  the  insufficiency  of  the  said  declaration  [oft 
•*  — ^  count  of  the  said  declaration,"]  in  this  behalf,  the  said  defendant  prays 


(o)  See  pleas,  ante,  1238,  1^1.  10  East,  359.    See  form  of  demurrer,  1  Lil. 

(e)  When  jl    general   demurrer    to  the  Ent.  8, 106.— Plead.  A.  813,  238.^1  Rich, 

whole  declaration  is  improper,  ace  11  East,  C.  P.   194,  195.— 8  Id.  145.    Sbe  several 

565.    For  an  objection  in  matter  of  form,  fortfts  of  speeidl  demurrera,  pest,  1847  to 

the  demurre^bould  in  all  oases  be  special,  1853. 

ToL.  III.  38 
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TO       judgmentt  and  that  the  said  plainttflT  may  be  barred  from  faaTing  or  matnteiniBg 
xroMs  *&o.  ^'*  aforesaid  action  thereof  against  hiiOt  &c. 


Special  de-       [  ^A«»  iht  ea«»e$  af  demurrer  are  stated,  as  in  general  ocbtsafcle,  proceed  as 
murrer  (a).  {^  (^«  above  form  to  the  end^  and  then  as  follotoe  :] — And  the  said  defendant* 
according  to  the  form  of  the  Statute  in  such  case  made  and  proTidedt  states, 
and  shows  to  the  court  here  the  following  causes  of  demurrer  to  the  said  dec- 
laration [or,  if  the  demurrer  be  to  some  partictdar  count  only,  then  say,  **  to  the 

said count  of  the  said  declaration,"  that  is  to  say,  that,  &c.  [Here  staie  ths 

particular  causes,  and  conclude  thus  :]  and  also  that  the  said  declaration  [or^ 
** count  of  the  said  declaration,"]  is  in  other  respects  uncertain,  infor- 
mal, and  insufficient,  &c. 

CAV8K8  OP  For  that  the  said  declaration  is  not  entitled  of  any  court,  neither  doth  it  ap« 
'^'^^  o'  ^^^  ^°  ^°^  ^y  ^^^  ^^  declaration  in  what  court  the  said  action  is  brought 
DECLARA-  against  the  said  defendant,  and  also  for  that  it  doth  not  appear  in  or  by  the 
8  ^'^''id  ^^  declaration  of  what  Term  the  writ  or  process  upon  which  the  said  declara- 
murrer  for  tion  was  founded,  was  or  is  returnable,  and  also  for  that  the  said  declaration 

that  deda-  jg  ^ot  entitled  of  any  Term  whatever.  And  also  for  that  it  doth  not  appear 
ration  i»       ,        ,  ...  ,  ^ 

Mtentitled  *^^^  there  was  or  is  any  wnt  or  process  wnatsoever  sued  out  of  any  court« 

of  any  whereon  to  found  the  said  declaration  against  him,  and  also  for  that  the  said 
term,  and  declaration  contains  two  distinct  promises  alleged  to  have  been  made  by  the 
contains  said  defendant  to  the  said  plaintiff,  altogether  repugnant  to  and  inconsistent 
proimfles"  ^^^^  ®^^'^  Other,  and  also  for  that  the  said  first  count  contains  two  /several 
<tc.  promises,  alleged  to  have  been  made  by  the  said  defendant  to  the  said  plain- 

tiff, founded  on  certain  supposed  considerations  and  liabilities,  in  that  count 
alleged,  inconsistent  with  those  promises  and  undertakings,  and  also  for  that 
the  said  declaration  is  in  other  respects  uncertain,  informal,  and  insufficient, 
&c. 

[*1247]      *[Commencement  of  demurrer,  as  anff,  1246.] — That  the  said  declaration 

To  a  dec-  appears  to  be  exhibited  and  is  entitled  of Term  generally,  whereby  it  has 

for  being  relation  to  and  must  be  deemed  a  declaration  of  the  first  day  of  that  Term, 
entitled  whereas  the  said  several  promises,  in  the  said  declaration  mentioned,  ara  aH 
of  ihe^term  ^^  ^^^^^  therein  laid  to  have  been  made  by  the  said  defendant,  and  the  said 
fvben    the  tteveral  causes  of  action  therein  also  mentioned,  to  have  arisen  on  the  «— i- 

Sn  ^'ac-  ^*y  ^^ ^"  ^^^  y^^^  ^^  ^^^  ^^^^ ^^^^^  s«»*^ day  of was  a 

6rued  afler  day  afler  the  first  day  of  that  same Term,  wherein  the  said  plaintiff*  hath 

day  lly  ^^  declared  against  him  the  said  defendant,  and  whereof  the  said  declaration 
•IS  so  generally  enliiled  as  aforesaid  ;  and  also  for  that  the  said  declaralion,  by 
ihe  memorandum  thereof,  appears  to  have  been  exhibited  before  any  of  Ihe 
causes  of  action  of  the  said  plaintiiBT  therein  mentioned,  appear  to  have  aceiVh 
ed,  and  also* for  that  the  said  declaration  is  in  other  respects  uncertain,  infor- 
mal, and  insufficient,  &c. 

To  a  bill     ^or  that  the  bill  aforesaid  appears  to  have  be«n  exhibited  in  and  entitled  of 
against  an Term  last  past,  whereas  the  several  supposed  causes  of  aotion  therein 

attorney  *^*^ 

(a)  See  ante,  1876,  n.  ^a),         (b)  See  the  form,  1 T.  R.  1 16.    Aiitc,  I« ;  vol.  I  psgt  204. 
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mentionedy  and  each  and  every  of  them  appear  to  have  arisen  and  acscrued  on  eAuics  or 
a  day  subsequent  to  that  Term ;  and  also  for  that  the  said  bill,  by  the  memo-    hbr^'to 
randum  thereoff  appears  to  have  been  exhibited  before  the  said  several  suppos-  dkclara- 
•d  causes  of  action  in  the  said  bill  mentioned,  or  any  or  either  of  them,  did     ^'^'"' 
aeenie,  and  also  for  that,  &c.  for  being 

filed  before 
cause  of 

That  there  is  not  in  all  or  any  of  the  counts  of  the  said  declaration,  any  action  ap- 
cause  of  action  shown  or  stated  by  or  for  the  said  plaintiff  to  bave  or  main-  ^^v^^r^^n 
tain  his  aforesaid  action  against  the  said  defendant,  inasmuch  as  in  the  said  (e). 
declaration  the  number  of  miles  which  the  said  horses,  in  the  said  counts  re-  For  being 
■pectively  mentioned,  were  hired  or  let  out  to  draw  the  said  several  carriages  ^^  S'"^' 
or  hearses,  in  those  counts  respectively  mentioned,  is  not  stated,  alleged,  or  not  stating 
specified  in  any  of  the  counts  of  the  said  declaration,  nor  are  the  places  from  ^  sufficient 
mid  to  which  the  said  horses  were  to  draw  the  ^carriages  or  hearses,  or  any  of  acu'on  •  al- 
theen,  specified ;  and  for  that  there  is  no  specific  ofience  charged  against  the  "^  because 
said  defendant  in  any  of  the  counts  of  the  said  declaration,  and  for  that  there  divers 
are  divers  blanks  \e(i  in  each  and  every  count  of  the  said  declaration,  and  blanks  and 
there  are  divers  omissions  of  material  statements  and  averments,  namely,  of  omissions 
places,  terms,  and  distances,  in  each  and  every  count  of  the  said  declaration  ;  i"  ^be  dec- 
and  for  that  the  said  declaration  is  drawn  in  a  negligent,  slovenly,  and  untech-  r  ♦i248 1 
nical  manner,  disgraceful  (d)  to  the  records  of  the  court,  and  is  in  every  re- 
spect insufficient,  uncertain,  defective,  and  informal,  &c. 

For  that  it  does  not  appear  in  or  by  the  said  declaration  on  what  day,  or  in  por  notttsc. 
what  month,  the  said  defendant  made  the  said  several  supposed  promises  and  ^Sim  th? 
vndertakings  therein  mentioned,  or  any  of  them ;  and  also  that  there  are  divers  S?r?*mad« 
blanks  and  void  spaces  in  the  said  declaration  which  render  the  sense  thereof  tSmelun^ 
uncertain  and  obscure,  &c.  liVallil^'!. 

tlon. 

For  that  there  is  no  venue  or  place  alleged  in  or  by  the  said  second  count  For  omiu 
of  the  said  declaration,  where  the  said  defendant  was  indebted  to  the  said  plain-  ^^^^  ^^^ 

••^  '  *^  venue. 

tiff  as  therein  mentioned,  &c. 

For  that  there  is  no  venue  or  place  alleged  in  and  by  the  said  last-mention-  Toiaatcount 
ed  ootuits,  or  any  or  either  of  them,  at  which  the  said  defendant  is  supposed  to  don  for^noc 
have  committed  the  several  offences  therein  respectively  mentioned,  or  any  or  il^ifhwe*' 
Mmr  of  them,  and  for  that  the  said  last-mentioned  counts  are  in  other  res-  Lrosupp^Md 
pects  uncertain,  &c.  MmraiuS?" 

For  that  in  and  by  the  said  declaration  in  the  first  count  thereof,  the  said  To  a  dec- 
pUuntiff  hath  declared  and  complained  against  the  said  defendant  in  a  plea  of  larationfor 

trespass  on  the  case  for  a  certain  supposed  wrongful  conversion  and  disposal  of  ^^'"^tf  in 

trover  and 

(c)  See  the  form,  5  T.  R.  325,  Dodaworih  them.  lk*f?Ti*™^ 

v.Bowen. — Ante,  18,  and  the  last  form;  vol.        (e)  The  declaration  was  held  sufficient;        ^  '* 

i.  page  894,  398.  but  the  cause  of  demurrer  affords  a  useful 

(4)  Tliough  this  demurrer  was  framed  hj  precedent.    The  defendant  must  demur  to 

a  very  eminent  Pleader,  yet  the  adoption  of  the  whole  deelaration  for  misjoinder,  and 

these  harsh,  abusive  expressions,  seems  un*  not  to  any  particular  count,  1  M.  &  S.  365. 

neceasary,  and  it  is  more  judicious  to  omit  — ^Ante,  vol.  i.  page  888,  9« 
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cAirsKi  or  #tbe  said  spaniel  and  setting-dog  therein  mentioned  of  the  said  plaintiff  to  die 
RCR  TO     ^^  ®^  ^^^  ^^  ^^  defendant,  and  yet  in  the  second  and  last  counts  of  the 

DicLARA*  said  declaration,  the  said  plaintiff  hath  declared  against  the  said  defendant  in 
the  above  suit  in  an  action  of  assumpsit  for  supposed  breaches  of  express  or  im- 
plied promises  in  not  returning  and  re*delivering  certain  spaniels  therein  re- 
spectively mentioned,  supposed  to  be  lent  and  delivered  by  the  said  plaintiff  to 
the  said  defendant,  and  not  for  any  supposed  wrongful  conversion  and  dispo* 
sal  thereof;  and  also  for  that  there  are  in  the  said  declaration  pretended  causes 
of  action,  different  in  their  natures,  comprehended  and  included  in  the  sama 
declaration,  to  wit,  a  pretended  cause  of  action  founded  on  a  supposed  wrong- 
ful conversion  and  disposal  of  a  spaniel  and  setting-dog  of  the  said  plaintiflf^ 
and  pretended  causes  of  action,  grounded  on  promises  which  are  incompatible 
with  each  other,  and  ought  not  to  be  joined  in  the  same  declaration ;  and  also 
for  that  causes  of  action,  founded  on  supposed  wilfbl  and  determined  wrongs 
and  injuries,  ought  not,  and  cannot  be  blended  and  included  in  one  and  the 
same  declaration,  with  causes  of  action  founded  on  promises  or  contracts ; 
and  also,  &c. 

To  a  d«c-  Fof  th&t  it  is  not  stated  in  or  by  the  said  declaration,  that  administration,  with 
Jamtion  at  the  will  annexed,  of  all  and  ningular  the  goods  and  chattels,  rights,  and  cred- 
adminis-     ^^*  which  were  of  the  said  £.  6.  deceased,  at  the  time  of  his  death,  was  kk 


tratriz,  due  form  of  law  committed  to  the  said  plaintiff  after  the  decease  of  him  the 
will  an-  ^*  ^*  ^"^  ^^  ^^®"  thereof  there  is  the  following  allegation  mentioned  in  the  said 
nezed,  for  declaration,  that  is  to  say,  «*  To  which  said  J.  P.  (the  plaintiff)  administrator 
Tne  thaT'  ^^^'^  ^°^  singular  the  goods,  chattels,  rights,  and  credits,  which  where  of  the 
proper  Itt-  Said  £.  G.  deceased,  at  the  time  of  his  death,  was  by  John,  by  Divine  Previ- 
mfniaua-**"  dence.  Archbishop  of  Canterbury,  primate  of  all  England,  and  metropolitan, 
tton  were  after  the  decease  of  the  said  £•  G.  to  wit,  on,  &c.  at,  &c.  (reniie)  aforesaid, 
pnted  to  in  j^,^  foynj  Qf  jj^^  committed,"  &c. 
ber(/> 

[  *1260  ]  *^^^  ^^^  >^  >^  stated  and  alleged  in  and  by  the  said  first  count  of  the  said 
^unf ^  as.  <^^<^l^"^^ioD>  ^bat  the  said  defendant  undertook,  and  to  the  said  plaintiff  faith- 
ir*?r*u[«'  ^"^^y  promised  to  pay  to  him  the  said  sum  of  money  in  that  count  mentioned, 
promiM  to  whenever  afterwards  he  the  said  plaintiff  should  be  thereunto  requested  ;  and 
•rp'j^'*^  also  for  that  the  supposed  promise  and  undertaking,  in  the  said  second  count 
nouMted^  of  the  said  declaration  mentioned,  is  thereby  stated  and  alleged  to  have  been 
ondcoamfor  made,  in  consideration  that  the  said  defendant  had  done,  performed,  and  be- 
wfdSfufckinf  stowed,  by  himself  and  his  servants,  the  said  work  and  labor  in  that  count 
contSSent-     mentioned.     And  also,  &c. 

tion  of  work 
dona  bj  dc- 

xT^nd         ^^^  *"*  ^^^  several  supposed  promises  and  undertakings,  in  the  said  se- 

iSJtJjiSSui'of  ^^^^'  ^"^'  "*^  **®*  ^^  "°**  ®^  ***®  ^""^  declaration  mentioned,  are,  and  each 
declaration,  and  every  of  them  is,  laid  and  alleged  to  have  been  made  on  the  31st  day  of 
th%  j^nitaea  November,  in  the  year  of  our  Lord   183C,  when  there  was  no  such  day,  and 

on  an  impoa-  J  ^ 

«lbla  day. 

<•  ^-^xi  ^'  ^'  T'^J  declaration  slated,  that  omitted  in  the  breach,  where  the  grantinr  of 

J.  H.  late  of,   Ac  wat  eammoned  to  an-  leiiers  of  administration  is  slated,  which 

L  ;.  £"  »<Jn»>n«trato«-,  wiih  the  will  an-  was  the  cause  of  demurrer, 
nexed/'  &e. ;  but  which  latter  words  were 
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tt  wai  tterefore  impoflsible  that  such  laBt-meationed  promiaeB  and  undertak*  cavi u  of 
ingSf  or  any  of  theniy  ahould  have  been  made  thereon.  rbiT^to 

DKCLAEA* 

For  that  the  tfaid  plaintifTs  in  their  said  declaration  complain  of  the  said  de-    "^*'* 
fendantst  executors  as  aforesaid,  in  the  d^ei  and  detinei.  whereas  the  said  p«»tirrer  to 

deciarecion 

phuntifis  ought  to  have  declared  against  them  the  said  defendants  in  the  deii'  tndebt 
Hsl  onlji  since  the  said  plaintifis  sue  the  said  defendants  as  executors  of  the  cutonforde. 
last  will  and  testament  of  £•  F«  deceased;  and  for  that  it  appears  in  and  by  •AinStbrn 
the  said  declaration*  that  the  said  defendants*  executors  as  aforesaid,  cannot  and  %eHnet 
owe  the  said  money  demanded  of  them  to  the  said  plaintifiSf  inasmuch  as  they 
the  said  plaintifis  sue  the  said  defendants  as  executors  as  aforesaid. 

For  that  the  said  plaintifis  have  declared  against  the  said  defendant  in  the  The  like  ia 
debti  and  deOnet^  although  the  said  plaintifis  are  stated  to  be  executors  of  the  Jl'^^l^^ 
last  will  and  testament  of  the  said  £.  F.  deceased,  and  ought  therefore  to  have 
declared  against  him  in  the  dtiinet  only. 

For  that  the  said  plaintifi*  hath,  in  and  by  his  said  declaration,  declared  upon  Demnnw  to 
a  judgment  supposed  to  have  been  given,  and  a  cause  of  action  supposed  to  i^^^  f^ 
have  arisen  in  the  county  of  Middlesex,  and  yet  hath  laid  the  venue  of  and  in  mot  ^htmc 
his  said  action  in  London,  and  hath  not  shown  any  cause  of  ^action  arising  IVnm  b!^ 
there  whereon  to  ground  the  said  suit,  and  for  that  the  said  plaintiff*  hath  not  whm  tho 
laid  any  proper  venue  therein,  &c.  wafSIcSaed 

r*i25i  1 

For  that  the  said  plaintiff*  hath  not  brought  the  said  supposed  deed  of  release  Demurrer 
into  court,  or  made  any  profert  thereof,  and  because  the  defendant,  in  the  ^or    not 
manner  the  said  supposed  deed  of  release  is  above  pleaded,  cannot  have  oyer  proferf  of 
of  the  same  so  that  she  might  know  whether  it  is,  or  is  not  the  deed  of  the  a  d«ed  (<). 
said  defendant,  and  because  it  doth  not  appear  by  the  plea  whether  the  said 
supposed  deed  of  release  is  actually  destroyed,  or  whether  it  doth  not  still  ex- 
ist, and  is  only  lost  or  mislaid. 

For  that  it  is  not  alleged,  nor  does  it  appear  by  the  said  declaration  of  the  For  not  de- 
said  plaintiff;  when,  or  in  what  particular  place  or  places  in  the  said  parish,  in  JJ^J*^,  ^ 
Uie  said  declaration  mentioned,  the  goods  and  chattels  in  the  said  declaration  f  uo  in  a 
mentioned,  or  any  part  thereof,  were  taken,  whereby  the  said  defendant  is  to-  ^^^^i^* 
tally  prevented  from  making  a  proper  defence  to  the  said  declaration,  and  for  pieTin  (A). 
want  of  naming  or  mentioning  in  the  said  declaration  the  place  or  places  where 
the  said  goods  and  chattels,  or  any  part  thereof,  are  above  supposed  to  have 
been  taken,  the  defendant  is  prevented  from  taking  any  issue  upon  the  place 
of  taking,  &c. 

For  that  the  said  plaintiff*  hath  not,  in  and  by  his  said  declaration,  alleged  or  For  not 

shown  in  what  particular  place  or  places,  within  the  parish  of the  said  J^|^'7 

defendant  took  the  said  goods  and  chattels  in  the  said  declaration  mentioned,  the  loeviin 
or  any  part  thereof,  nor  hath  specified  or  shown  in  his  said  declaration  the  9^  ^°d 


)  See  ante,  vol.  I.  nagt  315.  (I)  See  3  T.  R.  I5l. 

I)  See  ante,  488.  (k)  See  ante,  843. 
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speetfytDg  Qiunber  or  kiad  of  eatde  by  the  said  declBuration  alleged  and  eupposed  to  hare 
w^*kind  of  ^^®°  takeb  by  the  said  defendant ;  by  means  whereof  the  said  plabtiff  hath 
eattle,  &c.  endeavored  to  prevent  the  said  defendant  from  making  a  proper  defence  to 
liittraintd.  ^j^^  ^^^  declaration,  &c. 

Demarrer  For  that  the  said  plaintiff  by  his  said  declaration  eomplaioed  against  tho 
to  declara-  ^^^  defendant,  as  if  the  supposed  cause  of  action,  in  the  said  declaration  men- 
trespass  tioned,  had  been  a  mere  consequential  injury,  whereas  it  appears  to  have  been 
for  stating  ^j^  immediate  and  direct  trespass  committed  by  the  said  defendant  *to  the 
by  way  of  property  of  the  said  plaintiff;  and  for  that  the  said  plaintiff  hath  complained 
rccital»and  against  the  said  defendant  as  in  a  plea  of  trespass  on  the  case*  whereas  the 
tine  vi  ei  declaration  ought  to  have  been  in  a  plea  of  trespass  vi  et  armia ;  that  the  said 
mnUt  and  defendant  was  not,  by  the  said  declaration,  positively  charged  with  any  of  the 
ccm  (?).^^  facts  therein  contained,  and  the  same  were  only  charged  by  way  of  recital, 
£«1252  ]  whereas  they  ought  to  have  been  positively  averred  upun  him ;  and  also  that 

it  is  not  alleged,  that  the  supposed  trespass  was  committed'  with  force  and 

arms,  nor  against  the  peace,  &c. 

To  d«eiara.  That  the  said  plaintiff  hath  declared  against  the  said  defendants,  as  assignees 
MaSnf^'  <>f  £•  F.  a  bankrupt,  whereas  if  they  are  liable  at  all,  they  are  liable  on  their 
^dani*  u'  <>^^  personal  liability,  and  not  as  assignees  as  aforesaid;  and  for  that  the  venue 
MModiy^iar '°  ^*^^  ^^^  every  of  the  counts  in  the  said  declaration  is  not  sufficiently  laid, 
tbeTMiu*  ^^®  same  being  laid  at  Walworth  Common,  without  naming  any  parishi  towot 
aiwMj^for'  ^^  village ;  qnd  for  that  the  said  supposed  trespasses  in  the  said  first  count  of 
uf'dedara.  ^®  ^^  declaration  mentioned,  are  not  charged  directly,  expressly,  or  posi* 
tbatw^re.  ^^^^7*  ^^^  ^^^  same  are  only  stated  and  set  forth  by  way  of  recital  and  induce* 
fM,v  It  baiDff  ment ;  and  also  for  that  in  the  said  third  and  last  counts  of  the  said  declaration. 

In  uro«paM;  '  ' 

fourthly,  for  there  are  certain  words  which  are  wholly  unintelliirible,  and  the  words  ^*  twelve 
nenl,  wonii  other  different  articles  do  &  curtins,"  are  uncertain  and  unintelligible ;  aod 
ac  for  that  the  said  declaration  is  in  other  respects,  &o. 

For  ■udof       For  that  the  said  plaintiffs  have,  in  and  by  the  said  first  count  of  the  said 

have  been    declaration,  complained  against  the  said  defendants  of  and  for  a  personal  tres- 

on  dwera      pass  therein  and  thereby  supposed  to  have  been  committed  by  the  said  defeod- 

tioMs'lm)*    ants  on,  &c  and  to  have  been  from  thence  continued  on  divers  days  and 

times  from  and  between  that  day  and  the  day  of  the  commencement  of  the 

said  suit,  when  by  law  they  ought  to  have  declared  against  the  said  defendants 

for  the  said  trespass,  if  any  hath  been  committed,  as  having  been  committed 

[*1253]  on  some  certain  or  stated  day,  and  to  have  confined  and  ^limited  the  said 

trespass  to  that  day  in  particukir,  and  not  have  continued  the  same  from  time 

to  time,  and  in  manner  and  form  as  in  the  said  first  count  is  above  set  forth ; 

and  also  for  that  the  said  defendants  cannot  either  deny,  plead  to,  or  justify 

the  matters  contained  in  the  said  first  count  of  the  said  declaration,  as  in  the 

said  first  count  of  the  declaration  is  pleaded  and  set  forth ;  and  also  for  that 

the  said  first  count  of  the  said  declaration  is  in  other  respects  uncertain,  &c. 

(0  See  a  similar  form,  5  T.  R.  648.  (m)  See  6  East,  391,  395. 


t*l«54] 
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In  the  K.  B.  (or  •'  C.  P.»») 

r«rm,  —  Will.  4.       General 

And  the  said  plaintiflT  saith,  that  the  said  plea  of  the  said  defendant,  and  ^ienurrar 
the  matters  therein  contained,  in  manner  and  form  as  the  same  are  above  gjkaUiMt^ 
pleaded  and  set  forth,  are  not  sufficient  in  law  to  quash  the  said  bill  [^or  (•)• 
**  writ,"]  and  that  he  the  said  plaintiff  is  not  bound  by  the  law  of  the  land  to 
answer  the  same.     And  this  he  is  ready  to  verify.     Wherefore,  for  want  of  a 
sufficient  plea  in  this  behalf,  the  said  plaintifi*  prays  judgment,  and  that  the 
said  defendant  may  answer  flirther  to  the  said  declaration,  &c. 

[^SatM  a$  the  above  form  to  the  end^  and  then  proceed  aa  follows ;] — And  3|.|(;|^. 
the  said  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and  dbmvr. 
provided,  states  and  shows  to  the  court  here,  the  following  causes  of  demurrer  ^'^  '^ 
to  the  said  ptea,  that  is  to  say,  that,  &c.  [7/ere  eel  out  the  causeM,  and  eon^  abatb- 
clude  ae follows:] — And  also  that  the  said  plea  is  in  other  respects  uncertain,  ^*"t(^)- 
informal,  and  insufficient,  &c. 

CAVftBS  OF 
OBMVB* 

For  that  the  said  R.  by  his  plea  aforesaid,  hath  admitted  himself  to  be  the  _  *"^*  . 

person  named  the  defendant  in  and  by  the  aforesaid  bill  and  declaration  of  him  abatement 

the  said  plaintiff:  and  also  for  that  the  said  plea  is  in  other  respects  informal  (°^  misno- 
J  •       m  •     *  mcr  of  de. 

and  msufncient.  fendant) 

beginning 

For  that  the  said  John,  otherwise  N.  G.  in  the  beginning  of  his  said  plea,  ^^^  Rich^ 
prayed  judgment  of  the  original  writ  ^aforesaid,  although  he  hath  thereby  al-  ard  sued 
leged  a  matter  supposed  to  be  apparent  on  the  face  of  the  said  original  writ,  to  name^of 
wit,  that  the  said  original  writ  was  sued  out  against  him  by  the  name  of  J.  L.  Robert," 
only,  and  not  by  the  names  of  John  otherwise  N.  6.  L.;  and  for  that  the  said  r^tngen 
John,  otherwise  N.  G.,  hath,  in  and  by  the  said  plea,  alleged  a  supposed  vari-  por  pleadU 
ance  between  the  original  writ  and  declaration  aforesaid,  without  craving  oyer  *»«  *  ▼»"• 
of  (tie  said  original  writ,  or  setting  forth  the  same  ;  and  also  for  that  the  said  the  origin- 
plea  is  double,  in  this,  to  wit,  that  the  said  John,  otherwise  N.  G.,  hath  thereby  ^I  writ 
alleged  a  supposed  variance  between  the  original  writ  and  declaration  afore-  cravinr 
Baid  ;  and  also  that  he  is  not,  nor  at  the  time  of  suing  the  said  original  writ  of  oyer,   and 
the  said  Jonathan,  was  or  ever  before  had  been  called  or  known  by  the  chris-  i^g^^^^u 
tian  name  of  John ;  and  also  for  that  the  said  John,  otherwise  N.  G.  bath  ter  wriu 
not,  in  or  by  his  said  plea,  stated  or  alleged  his  real  name,  so  as  to  give  die 
said  Jonathan  a  better  writ  against  him  th^  said  John,  otherwise  N  G. ;  and 

(«)  As  to  the  form  of  this  demurrer,  and  be  the  same  as  in  the  abore  special  demiir- 

the  joinder  thereto,  see  S  Saund.  310  b,  f,  rer  to  a  plea  in  fror. 

5,  n.  2,  «il,  n.  3.— 10  Wentw.  Index,  xxvi.  .  (*)  A  demurrer  to  a  plea  in  abatement 

Lud  see  infra.  Bee  form,*!  Lil.  Ent.  4. 12^  need  never  assign  causes  of  demttrrer,  9  M. 

PL  A.  306.    If  the  demurrer  be  special,  the  &  S.  485. 

intredueiioii  to  the  causes  of  demurrer  will       (c)  See  5  T.  R.  487.— Anle,  vol.  i.  page 

490. 
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cAviBt  or  also  for  that  the  said  John,  ofherwiM  N.  6* ;  hath  not,  in  or  by  his  said  plea* 
''iiKit.^*    denisd*  but  hath  admitted  that  he  is  called  and  known  by  the  name  of  N.  6. 
Lm  as  by  the  said  declaration  is  above  supposed  ;  and  also,  &c. 

^•BM&t  For  that  by  the  said  declaration  it  appears,  that  the  said  plaintiff  hath  brought 
" ISoSom'''  his  action  against  H.  F.  and  no  snch  person  as  A.  W.  is  mentioned  in  the 
wheiubere"  said  declaration,  and  jet  the  said  plea  begins  with  these  word,  **  And  the  $aid 
^^n?i!L  A.  W."  which  is  wholly  repugnant  to  the  said  declaration ;  and  for  that  the 
dwiwiidoD,  said  plea  is  not  any  answer  to  the  said  declaration,  and  is  wholly  uncertaini 

whereMk      a,^ 
ahoaM  bar*  ^^ 
bMO  ■Uted 
thiM,   **aiid 

A.  W.  «iMd  ^^^mmmmm 

bjtbe 

name,*'  ac. 

id). 

[*1266]  ^DEMURRERS  TO  PLEAS  IX  BAR. 


In  the  K.  B.  (or  "  C.  P.'') 

General         And  the  said  plaintiff,  as  to  the  said  plea  of  the  said  defendant,  by  him 

to  plea  in    [secondly]  above  pleaded,  saith  that  the  same,  and  the  matters  therein  contain- 

tuMwnptU    ed,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  forth,  are  not 

^'^'  sufficient  in  law  to  bar  or  preclude  him  the  said  plaintiff  from  having  or  main* 

taining  his  aforesaid  action  thereof  against  the  said  defenduit,  and  that  he  the 

said  plaintiff  is  not  bound  by  law  to  answer  the  same.     And  this  ho  the  said 

plaintiff  is  ready  to  verify.     Wherefore,  by  reason  of  the  insufficiency  of  the 

said  plea  in  this  behalf,  the  said  plaintiff  prays  judgment  and  his  damages,  by 

reason  of  the  not  performing  of  the  said  several  promises  and  undertakings  in 

the  said  declaration  mentioned,  to  be  adjudged  to  him,  &c* 

Special  de-  {Samt  a$  the  above  farm  to  the  end,  and  then  proceed  aMfollowe :] — ^And  the 
MJwmMii"  ^^  plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
(6).  vided,  states  and  shows  to  the  court  here,  the  following  causes  of  demurrer 

to  the  said  [second]  plea«  that  is  to  say,  that,  &c.  [Here  $et  otU  the  cameif  and 
eonclnde  tku$ :] — And  also  that  the  said  [second]  plea  is  in  other  respects  un- 
certain, informal,  and  insufficient,  &c. 

To  a  plea      [Generoi  or  tpeciai  demurreTf  a$  in  thefomu^  mpro,  except  a$  to  the  prayer 
in  debl{e),  ^j  j^^j^g^i^^if^  which  i$  at  foUowe :] — ^Prays  judgment  and  his  debt  aforesaid, 
together  with  his  damages  by  him  sustained,  on  occasion  of  the  detention  there- 
of to  be  adjudged  to  him,  &c 

• 

To  a  plea      ^Qeneral  or  special  demurrer^  at  in  (heformMf  supra,  except  as  to  the  prayer 

M*  of  judgmeni,  which  ie  at /oOotot  :]-^*Pray8  judgment  and  his  damages  by 

r»iM7l 


[♦1257  ] 


(d)  See  9  Wiis.  5U.-~Anie,  voL  i.  page  apeeial  demurrera,  poet,  1857  to  1861. 

480.  (e)  1  Rich.  C.  P.  1^7. 

(a)  Plead.  Aae.  S56,  7.  (<0  See  Ibrm,  Plead.  Aas.  348.--1  M.  k 

{h)  1  Lil.  Ent.  105.    See  seTeral  formf  of  S.  356. 
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him  sustuiued  on  occasion  of  the  said  breach  of  covenant  in  the  said  declara-  to  plbas. 
tion  mentioned,  to  be  adjudged  to  him,  &c. 

[General  or  special  demurrer^  as  in  the  forms,  ante,  1266,  except  as  to  the  Jo  a  ploa 
prayer  of  judginent,  which  is  as  follows  :]— Prays  judgment  and  his  damages  ^^^^^' 
by  him  sustained,  on  occasion  of  the  committing  of  the  said  grievances,  to  be 
adjudged  to  him,  &c. 

And  the  said  plaintiff  saith,  that  the  said  avowry  [or  «*  cognizance"]  of  the  To  an 
said  defendant  and  the  matters  therein  contained,  in  manner  and  form  as  the  H^^l^^' 
same  are  above  pleaded  and  set  forth,  are  not  sufficient  in  law  for  the  said  de-  zance. 
fendant  to  avow  or  acknowledge  the  taking  of  the  said  cattle,  in  the  said  dec- 
laration above-mentioned,  in  the  said  place  in  which,  &c.  to  be  just ;  and  that 
he  the  said  plaintiff  is  not  bound  by  law  to  answer  the  same.     And  this  he 
the  said  plaintiff  is  ready   to  verify,   wherefore  he  prays  judgment  and  his 
damages,  by  reason  of  the  taking  and  unjustly  detaining  of  the  said  cattle,  to 
be  adjudged  to  him,  &c. 

^General  or  special  demttn-er,  as  in  the  forms,  ante,  1266,  except  as  to  the  To  a  plea 
prayer  of  judgment^  which  is  as  follows :] — Prays  judgment  and  his  damages  ^"  trespass, 
by  him  sustained,  on  occasion  of  the  committing  of  the  said  trespasses,  to  be 
adjudged  to  him,  &c. 

CAUdES  OF 
DBMUB- 

For  that  the  said  defendant  had  not  concluded  his  said  plea  by  puttine  him-       ^^^' 

,/.,,«  *^  -^   ^  ®  Fornot  con- 

selt  upon  the  country,  &c.  eluding  to 

the  counti7« 

That  the  defendant  has  not  by  his  plea  traversed  or  denied,  or  attempted  to  Demurrer  to 
put  in  issue  any  matter  of  fact  alleged  by  the  plaintiffs,  but  has  introduced,  a^pe^iaTac? 
and  attempted  to  put  in  issue,  matters  of  fact  not  alleged,  nor  necessary  to  be  casefo^non^ 
alleged ;  and  that  the  plea  is  no  answer  to  the  said  first  count,  but  evasive  and  of 'laTgre?- 
argumentative,  &c.  "'•'^'  ^'^• 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  and  Demurrer  to 

•^  *  a  plea  of  nil 

avoided,  or  traversed  and  denied  the  making  of  the  several  promises  and  un-  debet  plead. 

ed  to  an  ac— 

dertakings  in  the  said  declaration  mentioned  ;  and  also  for  that  the  said  plea  is  tion  of  aa. 
inartificially  pleaded,  and  in  other  respects  uncertain,  &c. 

[*1258] 
*That  the  said  plea  amounts  to  the  general  issue  ;  and  Tor  that  the  said  de-  That  the 

fendant,  in  and  by  his  said  plea,  hath  attempted  to  put  in  issue,  to  be  tried  by  ai^^unts  to 

a  jury,  a  matter  of  right,  that  is,  what  sort  of  wood  the  said  defendant  had  a  the  general 

right  to  cut  or  take  for  the  making,   maintaining,  and  supporting  of  the  said  J?*"®»  9^^ 

fences  in  the  said  plea  mentioned  ;  and  for  that  the  said  defendant  hath  not,  in  issue 

in  hts  said  plea,  set  forth  what  sort  of  wood  he  the  said  defendant  had  a  right  ^^^^^  ^^ 

to  cut  or  take  for  the  purpose  in  the  said  plea  mentioned  ;  and  for  that  he  hath  for  not  sta- 

not  in  his  said  plea  set  forth  that  no  such  sort  of  wood  was  on  the  said  premi-  ^"6  ^  re- 

ses,  nor  hath  he  set  forth  what  the  custom  of  the  country  is  with  respect  to  piaiotiff  to 

assign  pro- 
(e)  See  the  form   in  the  case  of  Jones  v.        ( /)  See  form,  vol.  xviii.  MS.  Mr.  Justice  per  wood, 
Berkley,  DougU  685.  Ashhurst*s  Paper  Books,  77.  &c.  (/}. 
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CAirtKs  or  the  making,  matntaiDing,  and  supporting  of  the  said  fences  in  the  said  plea 
DEMUR,    mentioned,  or  any  custom  relating  thereto  ;  and  for  that  the  said  defendant 


asR. 


hath  not  set  forth  in  his  said  plea  any  request  to  the  said  plaintiff  to  asstgn 
proper  wood  for  the  purpose  in  the  said  plea  mentioned ;  and  for  that  the  said 
plea  is  in  other  respects  multifarious,  defective,  &c. 

T0  •  plea  In  That  although  the  said  cause  of  action,  in  the  said  first  count  of  the  said 
a^roi^s^ory  declaration  mentioned,  did  not  accrue  upon  the  making  of  the  said  promise 
defendrm^'^  and  undertaking  in  that  count  mentioned  ;  yet  nevertheless  the  said  defendant 
^w^Jif^  hath  pleaded  that  he  did  not  undertake  or  promise,  within  six  years  next  before 
SCT'fwtS'ad  the  suing  out  of  the  original  writ  of  the  said  plaintiffs,  instead  of  pleading 
lla^it  7n.  that  the  said  cause  of  action  of  the  said  plaintiffs,  did  not  accrue  to  them  with- 
frm»ex  an-  j^  ^^^  ^imo ;  and  also,  &c. 

The  like  ia  That  although  the  said  causes  of  action  in  (he  said  first,  second,  and  third 
form/^  counts  mentioned,  did  not  arise  or  accrue  upon  the  making  of  the  promisea 
and  undertakings  in  those  counts  mentioned,  but  on  contingencies  and  on  the 
happening  of  events  which  occurred  afler  the  making  of  the  said  promises 
and  undertakings ;  yet  the  said  defendant,  in  and  by  his  said  plea,  states,  that 
he  the  said  defendant  did  not,  at  any  time  within  six  years  next  before  the  ex- 
hibiting of  the  bill  of  the  said  plaintiff  in  this  behalf,  undertake  or  promise  in 
manner  and  form  as  he  the  said  plaintiff  hath  above  thereof  complained  against 
f  ^1269]  ^™9  instead  of  pleading  as  to  *the  said  first,  second,  and  third  counts,  that 
the  causes  of  action  therein  mentioned,  did  not  accrue  within  six  years. 

double^,  in^  For  that  the  said  pleas  are  double,  and  contain  a  two-fold  answer  to  the  said 
eott^^'ftn  declaration,  in  this,  to  wit,  that  the  said  defendant  hath  thereby  pleaded  and 
sumpflk-^'  alleged,  that  he  did  not  undertake  and  promise  in  manner  and  form  as  the  said 
neni' to8u<f}  plaintiff  hath  above  thereof  complained  against  him,  and  also  the  several  cau- 
thai^^'  ses  of  action  in  the  said  declaration  mentioned,  did  not,  nor  did  any  of  them, 
tiorT^did  ^*'  accrue  to  the  said  plaintiff  at  any  time  within  six  years  next  before  the  date  of 
erae^within  the  Said  plaintiff's  issuing  out  his  original  summons  in  this  behalf ;  and  also,  &c« 

(rtx  years  be- 
fore laeuing 

orieina]^*  For  that  the  said  last-mentioned  plea,  in  manner  and  form  as  the  same  is 
•ummoDs.  above  pleaded,  amounts  to  the  general  issue,  and  tends  to  great  and  unneces- 
pieaa'to?  ssry  prolixity  of  pleading ;  and  also  for  that  the  said  defendant  hath  not,  in  or 
iiTamuin^it  by  his  Said  last  plea,  alleged  or  shown  any  matter  of  fact  in  avoidance  of  the 
^'ependTng^'  Baid  agreement,  or  the  said  promise  and  undertaking  of  the  said  defendant  in 
race/that  the  said  first  count  of  the  said  declaration  mentioned,  but  that  the  said  last- 
^^e^eecond  mentioned  plea  consists  altogether  of  matter  of  law,  upon  which  no  apt  or  ma- 
fhe^^generai  torial  issue  Can  be  taken,  &c.  And  as  to  the  said  plea  of  the  said  defendant, 
ihiu^there  \»  ^7  ^^^  thirdly  above  pleaded,  as  to  the  said  second  count  of  the  said  declara- 
Su:t°^there!if  ti^n,  and  the  said  promise  and  undertaking  in  that  count  mentioned,  the  said 
on*h^e*'ilSree*  P^^'^'tiff  saith  [same  as  demurrer  io  the  above  plea.]  ^Demurrer  to  fourth  pUa  ike 
S>n«nn"  he  *""**  ^*  '^^'  '^  "^*  second,  to  the*end^  and  then  proceed,'} — ^Aad  also  for  that  the 
and^neitte  '^^^  defendant  hath,  in  and  by  his  said  last-mentioned  plea,  supposed  that  the 


^^£**yj3(     several  sums  of  £ —  and  £ —  were  and  are  mentioned  in  the  said  count  as  in- 

iDatier  oi  law 

SJrofcJnK  *®"^^^  ^^  ^  respectively  paid  by  the  said  £•  F.  and  the  said  defendant  to  the 
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said  plaintiff,  in  the  event  in  that  behalf  aforesaid,  when,  in  truth  and  in  fact,  oausii  o? 
no  sam  of  £ —  was  or  is  mentioned  in  the  said  count,  nor  any  sum  of  money      ^^^^ ' 
whatsoever,  &€•  "-^ 

Jaken:    and 
'o  anoih«r 

For  that  the  said  defendant  hath  not,  in  or  by  his  said  plea,  confessed  and  p£!laDgVi«a 
avoided,  or  traversed  and  denied,  that  he  owes  to  the  said  plaintiffs  the  said  fonb'n 
sum  of  £ —  above  demanded,  or  any  part  thereof;  and  also  for  that  the  said  ^'F«*oii. 
defendant  hath,  in  and  by  each  of  his  said  pleas,  tendered  an  immaterial  ia*  to  a  plea 
sue ;  and  also  for  that  the  said  pleas,  ^although  they  profess  to  be  and  contain  {o^non  at- 
an  answer  to  the  whole  of  the  said  declaration,  do  not,  in  truth,  contain  any  an-  except  ai 
swer  to  the  same  ;  and  also  for  that  the  said  pleas  are  pleaded  as  if  the  said  to  part, 
declaration  had  been  a  declaration  on  promises,  whereas  the  same  is  a  declara-  oftha.t 
tion  in  debt ;  and  for  that  the  first  of  the  said  pleas  denies  that  the  said  defen-  part)  to 
dant  did  undertake  or  promise,  instead  of  denying  that  the  said  defendant  was  ^i^^^^ 
indebted  to  the  said  plaintiffs  ;  and  for  that  the  second  of  the  said  pleas  states,  contract. 
that  the  said  defendant  was  ready  and  willing  to  pay  the  said  sum  of  £—  there-  I  *1260  J 
in  mentioned,  from  the  time  of  making  the  several  premisses  and  undertakings 
in  the  said  declaration  mentioned,  as  to  the  said  sum  of  jC  —  instead  of  sta- 
ting that  he  was  ready  and  willing,  from  the  time  of  his  becoming  indebted  to 
the  said  plaintiffs  in  manner  and  form  as  the  said  plaintiffs  have  in  their  said 
declaration  complained  against  him,  &c. 

That  although  the  said  plaintiff  in  his  declaration  hath  demanded  of  and  F^'JP^^^^' 
from  the  said  defendant  a  sum  certain,  due  to  him  the  said  plaintiff  from  the  l,^^  ^^  ^^^^ 
said  defendant,  by  virtue  of  a  writing  obligatory  under  his  seal ;  yet  the  said  on  bond, 
defendant  hath  not,  in  or  by  his  plea,  denied  the  said  writing  obligatory  to  be  p"eading^' 
his  deed,  nor  in  any  manner  shown  himself  to  be  discharged  therefrom ;  and  to  the 
also  for  that  the  defendant  should  have  pleaded  that  the  said  writing  obligatory  J^e*^^o®ney 
was  not  his  deed,  and  not  that  he  did   not  owe  the  debt  demanded ;  and  also  demanded 
for  that  although  the  said  plaintiff  hath  demanded  the  sum  o£  £—  yet  the  de-  ^^^JfJJjg 
feadanthath  only  pleaded  to  the  said  sum  of  £ —  above  demanded,  and  hath  declarA- 
not  traversed,  denied,  confessed,  or  avoided  the  action  of  the  said  plaintiff,  as  ^^"• 
to  the  residue  of  the  said  sum  of  jC— ;  and  also,  &c. 

Demurrtr  to 

For' that  the  said  defendants  have  not,  in  or  by  their  said  plea,  denied  that  gj^/^^ 
there  is  any  such  record  of  the  recovery  against  them  the  said  defendants,  at  ^^iSn 
the  suit  of  the  said  plaintiff  remaining  in  the  said  court  of  our  said  lord  the  JJ^ji»J^^_ 
king,  before  the  king  himself,  as  in  and  by  the  said  first  count  of  the  said  dec-  jrwi  ki^KJBJ 
laration  is  above  in  that  behalf  alleged ;  and  also  for  that  the  said  plea,  al-  jjy  ^^^^^ 
diough  it  professes  to  be  and  contain  an  answer  to  the  second  count  thereof,  jjj^^in* 
yet  it  in  truth  contains  no  answer  thereto,  &c.  5!?52^i« 

ond  not  at 

For  that  the  condition  of  the  said  writing  obligatory  refers  to  certain  articles  ^^^'  ^^^^  ^^ 
of  agreement  to  be  performed  by  the  said  defendant,  for  the  performance  of  ^jb^jj^bond 
which  the  said  writing  obligatory  is  made  and  conditioned,  but  the  said  defend-  f^^M^^^^J^JJ^^^ 
ants  have  not  in  their  said  plea  set  forth  the  said  articles  of  agreement,  though  tain  aniciM 
they  have  pleaded  performance  of  the  matters  therein  contained  generally,  but  m.m)f<wnec 
only  so  much  thereof  as  is  recited  in  the  said  condition ;  and  also  for  that  the  S?~|ci«^ 
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cAVBts'  said   articles  of  agreement,  for  any  thing  which  appears  to  the  court,  might 
^.^..^!!l    contain  negative  or   disjunctive  covenants,   to  which  performance  cannot  be 

pleaded  generally ;  and  also  for  that  articles  of  agreement,  not  before  the 

pleaded  ^en-  court,  or  in  any  manner  set  out  in  the  said  plea  of  the  said  defendants,  or  in  the 
SfcVTa^ndT"  record,  cannot  by  law  be  *pleaded  against  a  bond  for  securing  the  perform- 

for  ihai  it  /•  i.     _a'   i         o 

does  not  ap-  ance  ot  sucn  articles,  olC. 

pear  but  that 
the  articles 

•Min^negfufve  That  the  Said  fourth  plea,  in  manner  and  form  as  the  same  is  above  pleaded, 
iife^^ye?'  is  double,  in  this,  to  wit,  that  two  several  and  distinct  breaches  of  covenant 
r^i^oRi  1  ^^^  thereby  pleaded  in  bar  of  the  said  action  of  the  said  plaintiff;  and  also 
To  fourth  ^^^^  ^^^  ^^^^  fourth  plea  contains  several  and  distinct  matters  of  defence ;  and 
action^of  CO-  ^^^^  ^^®*  *^®  ^^^^  plaintiff  cannot  take  or  offer  any  certain  issue  upon  the  said 
bein*"doubie  ^^^^^th  plea  ;  and  also  that  the  same  fourth  plea  ought  to  have  concluded  to 
chidi^n'^  wi?h  *^®  couutry,  and  not  with  a  verification,  &c. 

a  yertfication 
Instead  of  to 

the  couDtry.  For  that  the  said  defendant  hath,  in  and  by  his  said  plea,  put  in  issue  a 
For  not  de.  matter  of  inference  from  the  fact  before  alleged ;  and  for  that  the  said  defend- 
substaotiai  ant  hath,  in  and  by  his  said  plea,  offered  to  put  in  issue  a  matter  not  properly 
breach  of  issuable ;  and  for  that  the  said  defendant  hath  not,  in  and  by  his  said  plea, 
an?^ffer.  denied,  confessed,  or  avoided  the  substantial  matter  in  the  said  breach  of  co- 
issue  matter  venant  above  alleged  ;  and  for  that  the  said  plea  is  in  various  other  respects 
Uwuabr^'  ^  informal,  &c. 

That  de-  For  that  the  said  defendant  hath  not,  in  or  by  his  said  avowry,  shown  or 
fendant,  g^^  forth  whether  any  or  what  person  or  persons  was  or  were  seised  in  his, 
tate  is  a  ^^^»  ^r  their  demesne,  as  of  fee,  of  and  in  the  said  place  in  which,  &c.  or  un^ 
particular  c|er  whom  the  said  defendant  became  or  was  seised  of  and  in  the  said  place  in 
not'shown  ^^><^b»  &<^*  ^^  ^^^  demesne  as  of  "freehold,  for  the  term  of  his  natural  life,  nor 
■who  were  hath  the  said  defendant,  in  or  by  his  said  avowry,  shown  or  set  forth  that  any 
Bons^eised  g'^"^^  ^r  conveyance  of  the  said  place  in  which,  &c.  was  made  to  the  said 
in  fee.  plaintiff  for  the  term  of  his  natural  life,  nor  how  or  by  what  means,  or  out  of 
what  estate  the  aforesaid  estate  and  interest  of  the  said  plaintiff  therein  com- 
menced or  was  derived,  as  he  ought  to  have  done,  &c. 

For  that  de  For  that  the  said  avowry  avows  the  taking  of  the  said  mare,  and  yet  varies 
▼owt^taking  ^■'^m  the  declaration  of  the  said  plaintiff  in  relation  to  the  place  of  taking, 
fltatas'anoth!!  whereas,  by  the  laws  of  this  realm,  if  the  said  defendant  would  have  denied 
an^ym^'  the  place  of  taking  mentioned  in  the  declaration,  he  should  have  pleaded  the 
•ory  uu^on.  ''*°*®»  ^7  ^^7  ^^  P^®*» '°  abatement  to  the  said  declaration,  and  then  made 
tSeavo  *'  ^  suggestion  for  having  a  return  of  the  said  mare ;  and  also  for  that  the  said 
^ny^^wer  defendant  %vow8  the  taking  of  the  said  mare  upon  a  possessory  title  only  of 
ration ;  and   the  place  wherein  he  alleges  the  same  was  taken  ;  and  for  that  the  said  avow- 

forthatitis  '  .  . 

Bieadedin  ry  is  no  answer  to  the  said  declaration,  nor  does  it  in  any  way  admit  or  deny 
r  ^12621  ^^  same  ;  and  is  pleaded  in  bar,  which  is  wholly  repugnant,  &c. 

Demurrer  For  that  by  the  mode  of  pleading  adopted  by  the  defendant  in  the  said  see- 
to  a  plea, 

(g)  Sec  4  East,  U2. 
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ond  plea,  he  the  said  defendant  has  unduly  attempted  to  confine  the  said  plains     causes 

OF  DE* 

tiff  to  one  cause  of  action,  in  respect  of  the  trespasses  in  the  first  and  last    murrer. 

counts  of  the  said  declaration  mentioned,  as  to  the  taking  and  carrying  away      . 

the  goods  and  chattels  in  those  counts   mentioned,  by  alleging  that  those  tak-  ^i^^^^  ihe'"^ 
ings  and  carryings  away  of  those  different  goods  and  chattels,  were  not  differ-  trespasses 
ent  takings  or  carryings  away  of  different  goods  and  chattels,  but  were  the  Jjoyn^g  a^ 
same  taking  and  carrying  away  the  same  goods  and  chattels,  and  not  other  or  the  same 
different ;    and  also  for  that  the  said  defendant,  in  and  by  that  allegation,  hath,  ^^* 
with  the  rest  of  the   mutters  alleged  in  the  said   second   plea,  justifying  the 
trepasses  in  the  introductory  part  of  that  plea  mentioned,  therein  attempted  to 
put  in  issue  two  distinctly  material  and  traversable  facts ;  and  also  for  that  the 
said  second  plea  is  double  and  bad  for  duplicity ;   and  also  for  that  the  second 
plea  is  in  other  respects  uncertain,  informal,  and  insufficient. 


DEMURRERS  TO  REPLICATIONS,  &e. 


In  the  K.  B.  (or,  "  C.  P."  or,  "  Exchtquer.'') 

C.  D.  N  Ttrrriy  —  Will.  4.        to  repli- 

w  Cations 

ats*    >     And  the  said  defendant  saith,  that  the  replication  of  the  said  plain-      ^^    * 
A.  B.  )  tiff,  to  the  said  [second]  plea  of  the  said  defendant,  and  the  matters  General 
therein  contained,  in  manner  and  form  as  the  same  are  above  pleaded  and  set  ^^  ^  ^^^j. 
forth,  are  not  sufficient  in  law  for  the  said   plaintiff  to  have  or  maintain  his  cation^ 
aforesaid  action  thereof  against  the  said  defendant,  and  that  he  the  said  de- 
fendant is  not  bound  by  law  to  answer  the  same  ;    and  this  the  said  defendant 
is  ready  to  verify ;    wherefore,  by  reason  of  the  insufficiency  of  the  said  repli- 
cation in  this  behalf,  the  said  defendant  prays  judgment  if  the  said  plaintiff 
ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &c. 

l^Same  as  the  above  to  the  end,  and  then  as  follows  ;] — And  the  said  defend-  Special  de- 
ant,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  ^^^^^^.  ^^ 
states  and  shows  to  the  court  here  the  following  causes  of  demurrer  in  law  to  tion. 
the  said  replication,  that  is  to  say,  that,  &c. — [Here  state  the  causes^  and  con- 
clude thus  :] — And  also,  for  that  the  said   replication  is  in  other  respects  un- 
certain, informal,  and  insufficient,  &c. 

And  the  said  defendant  saith,  that  the  said  plea  in  bar  of  the  said  plaintiff.  Demurrer 
to  the  said  cognizance  of  him  the  said  ^defendant,  and  the  matters  in  the  said  ^^  <^  pl^^  in 
plea  in  bar  contained,  are  not  sufficient  in  law  to  bar  the  said  defendant  from  cognizance 
having  a  return  of  the  said  cattle,  and  that  the  said  defendant  is  not  bound  by  («)• 
law  to  answer  the   same,   and  this  the  said  defendant  is  ready  to  verify:  1*1263] 

(h)  That  this  is  objectionable  on  demur-        (t)  See  1  Saund.  349.-8  Wentw.  143.  5 
rer,  see  ante,  vol.  i  687.— 2  Chit.  Rep.  291.    Wentw.  18. 
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TO  RBpLi-  Wherefore,  by  reason  of  the  insufficiency  of  the  said  plea  in  bar  in  this  be« 

CATiOKS  . 

half,  the  said  defendant,  as  before,  prays  judgment  and  a  return  of  the  said 
cattle,  goods,  and  chattels,  together  with  his  damages,  costs,  and  charges  by 
him  in  this  behalf  expended,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  to  be  adjudged  to  him,  &c. 

ToarepiicA-       T%i8  i$  the  same  (u  to  a  cognizance^  only  saying  ^  replication''  instead  of 
pievin.   '      **  cognizance,"  see  Plead.  Assist.  474. 

^^^"u"f  For  that  the  said  replication  of  the  said  plaintiff  attempts  to  put  in  issue,^ 
RBR.  to  be  tried  by  the  country,  mere  inference  and  matter  of  law,  viz.  whether  the 
i^g^to  put  ki*  said  defendant  were  or  were  not  duly  elected  mayor,  the  same  replication  ad- 
o? iawfand'^  mitting  all  the  facts  and  circumstances  attending  that  election,  as  alleged  in 
repUcaUon^  the  said  plea  of  the  said  defendant ;  and  also  for  that  the  said  replication  is 
tiveTupoD  argumentative,  and  no  certain  and  sufficient  issue  can  be  taken  thereon ;  and 
Mruin'toue  ^^^*  '*  ^  *^*®  ^^  Other  rcspects  defective,  &c« 

can  be 
UkeD(ib). 

Demurrer       ^^'  ^^^  ^®  ^^'^  plaintiffhath  not,  in  or  by  his  said  replication,  taken  or  ten- 
to  replica-  dered  any  single  or  material  issue  out  of  or  upon  the  said  plea  of  the  said  de- 
pba  ^i  as-  ^^^^^^^  ^y  bi"^  1^3^  above  pleaded  in  bar,  but  hath  stated  and  put  in  issue,  in  his 
suoripsit       said  replication,  that  the  said  bill  of  exchange,  in  the  said  first  count  mention- 
d  ub!e°ui    ^^'  ^^  "^^  made  and  drawn  for  the  corrupt  considerations  in  the  said  last 
putting  in   plea  mentioned,  or  either  of  them,  whereas  every  matter  and  thing  stated  in 
'^^^  \^^    the  said  second  plea  in  any  manner  relating  to  the  said  sum  of  £ —  in  the 
and  dts-      said  plea  mentioned,  which  is  one  of  the  matters  stated  and  relied  upon  as  a 
tinct  mat-    consideration  in  the  said  replication,  was  merely  stated  as  inducement,  and  as 
a  matter  upon  which  no  issue  was  intended  to  be  offered  or  could  be  taken  ; 
and  for  that  the  said  plaintiff  hath  not,  in  or  by  his  said  replication,  traversed, 
or  in  any  manner  denied  by  traverse,  or  otherwise,  the  only  material  fact 
[*1264]  contained  in  the  *p1ea  of  the  said  defendant,  by  him  lastly  above  pleaded  in 
bar,  and  upon  which  any  material  issue  could  be  taken,  namely,  whether  there 
was  any  such  corrupt  contract  and  agreement  for  the  making  and  drawing,  or 
in  respect  of  the  said  bill  of  exchange  in  the  first  count  mentioned,  which  he 
ought  to  have  done  ;  and  for  that  the  said  replication  is  double  and  confused, 
in  putting  in  issue  two  several  and  distinct  matters,  namely,  whether  the  said 
bill  of  exchange  in  the  said  first  count  mentioned,  was  given  for  two  illegal 
considerations,  namely,  a  gambling  consideration,  and  an  usurious  considera- 
tion, whereas  the  only  material  fact  contained  in  the  second  plea  of  the  said 
defendant  was,  whether  it  wa3  given  upon  a  corrupt  and  usurious  considera- 
tion, in  pursuance  of  a  corrupt  and  usurious  contract  and  agreement ;  and  for 
that  the  said  plaintiff  hath  not,  in  or  by  his  said  replication,  traversed,  denied, 
or  in  any  manner  put  in  issue  such  corrupt  contract  and  agreement,  which  is 
the  gist  and  foundation  of  the  defence  of  the  said  defendant  in  that  respect, 
inasmuch  as  that  alone  could  make  the  said  bill  of  exchange  void  in  law,  or 
^bring  it  within  the  meaning  and  intent  of  the  said  Statute  in  such  case  made 
and  provided,  &c. 

{k)  See  4  East,  21. 


[  •1265  ] 
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[The  eommencement  and  conclusion  of  a  demurrer  to  a  rejoinder^  u  similar  For  dupli- 
inform  to  a  demurrer  ioaplta^  raying  '*  rejoinder"  tnWead  of  "plea."] —  city,  and 
That  the  said  rejoinder  is  double  and  multifarious,  in  this,  that  it  contains  two  tifamua, 
separate  and  distinct  answers,  and  offers  two  separate  and  distinct  issues  upon  '"  ofTering 
the  aforesaid  replication  of  the  said  plaintiff  to  the  said  plea  of  the  said  defend-  Unctisfium 
ant,  so  by  him  lastly  above  pleaded  in  bar,  whereas  only  one  issue  could  or  upon  the 
ought  to  have  been  offered  or  taken  upon  the  said  replication,  or  upon  the  mat-  ^^^^  ^^^ 
ter  therein  contained  ;  and  that  the  said  rejoinder  is  also  double  and  informal,  plaintiff 
in  this,  that  it  offers  to  put  in  issue  two  distinct  and  different  escapes,  whereas  ^'^' 
the  said  plaintiff  hath  originally  declared  upon,  and  in  his  subsequent  replication 
hath  supported  his  said  declaration  by  only  one  escape,  and  that,  according  to 
the  rules  of  good  pleading,  the  said  rejoinder  should  and  ought  to  have  been 
confined  to  and  have  concluded  with  a  traverse,  which  is  thereby  taken  on  the 
said  escape  so  set  forth  in  the  said  replication  of  the  said  plaintiff;  yet  the 
said  defendant  hath  very  unnecessarily  and  inartificially  extended  the  said  re- 
joinder to  further  and  other  and  different  matter,  by  way  of  supposed  second 
answer  to  the  said  replication,  whereas  only  one  answer  could  or  ought  to  have 
been  made  to,  and  only  one  issue  offered  or  laken  upon  the  said  replication,  or 
in  or  by  the  said  rejoinder  ;  and  that  the  matter  so  secondly  alleged  in  the  said 
rejoinder,  is  no  answer  to  the  said  replication,  nor  direct  or  positive  denial  of 
the'  escape  therein  mentioned,  but  only  an  argumentative  denial  of  such  es- 
cape, whereas  the  said  escape  should  have  been  expressly  and  directly  tra- 
versed and  denied  by  the  said  rejoinder;  and  that  the  said  rejoinder  is  calcu- 
lated to  occasion  the  trial  of  two  separate  issues  upon  one  and  the  same  fact, 
and  also  to  introduce  a  vexatious  and  unnecessary  length  of  pleading  in  this 
cause  ;  and  that  the  said  rejoinder  is  repugnant  and  informal,  in  this,  that  al- 
though in  one  part  thereof  ^it  considers  the  said  replication  and  answers  the  [  *1266] 
same  as  being  a  replication,  yet  in  another  part  thereof  it  considers  the  said 
replication  as  being  a  new  assignment,  and  professes  to  answer  the  same  ac- 
cordingly ;  and  that  the  said  rejoinder  is  in  various  other  respects  repugnant, 
multifarious,  insufficient,  and  informal. 

For  that  the  said  defendants,  in  their  rejoinder,  have  not  tendered  an  issue  For  not 
on  the  fact  traversed  by  the  said  plaintiff  in  his  said  replication  ;  and  for  that  ^ad^ring 
the  issue,  tendered  in  the  said  rejoinder,  is  too  large,  comprehending  not  only  the  fact 
the  fact  of  the  prescription  traversed  by  the  replication,  but  also  a  matter  of  traversed 
fact  not  alleged  or  traversed  by  the  said  replication,  namely,  a  prescription  to  Hcati^*^ 

dig  for  stones,  &c.  in ;  and  because  the  last  prescription,  so  attempted  (^)« 

to  be  put  in  issue,  is  wholly  immaterial  and  irrelevant  in  this  action,  &c. 

(a)  See  1  B.&  P.  415.  (h)  See  4  T.  R.  167. 


[ ♦1267  ] 
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In  the  K.  B.  (or  "  C.  P," 

Joinder  in  ^'  ^'     f  Tcj-m,  — fFiW,  4. 

demurrer       agst,    /      And  the  plaintiff  saith,  that  the  said  declaration,  {or  "first  count," 
ration  or      ^*  ^'    ^  or  "  replication,")  and  the  matters  therein  contained,  in  manner  and 
replication   form  as  the  same  are  above  stated  and  set  forth,  are  sufficient  in  law  for  him 
sii  (a).         ^®  ^^^^  plaintiff  to  have  and  maintain  his  aforesaid  action  thereof  against  the 
said  defendant,  and  the  said  plaintiff  is  readj  to  verify  and  prove  the  same,  as 
the  court  here  shall  direct  and  award ;  wherefore  inasmuch  as  the  said  de- 
fendant hath  not  answered  the^said  declaration,  {or  "  first  count,"  or  "  replica- 
tion,") nor  hitherto  in  any  manner  denied  the  same,  the  said   plaintiff  prays 
judgment  and   his  damages,  by  reason  of  the  not  performing  of  the  said 
several  promises  and  undertakings  in  the  said  declaration  mentioned,  to  bo 
adjudged  to  him,  &c. 

The  like  A  joinder  in  demurrer  to  a  declaration  or  replication  in  deht^  covenant^  deti- 

tions,  »we,  c<Me,  or  trespass,  is  precisely  similar  to  the  above,  except  in  the  prayer  of 

judgment,  which  is  to  be  according  to  the  form  of  action,  and  the  same  as  in  the 
conclusion  to  the  replications,  ante,  1262.     In  replevin.  Plead,  Jl,  474. 

in°*(kmur-  "^"^  ^^  ®^*^  defendant  saith,  that  the  said  plea  of  the  said  defendant,  and 
rer  to  a  the  matters  therein  contained,  arc  sufficient  in  law  to  quash  the  said  writ,  {or 
plea  in  a'  "  bill,")  and  which  said  plea,  and  the  matters  therein  contained,  the  said  de- 
(b).  fendant  is  ready  to  verify  and  prove,  as  the  court  here  shall  direct,  &c.  where- 

fore inasmuch  as  the  said  plaintiff  hath  not  denied,  nor  in  any  manner  answer- 
ed the  said  plea,  the  said  defendant,  as  before,  prays  judgment  of  the  said  writ, 
{or  "bill,")  and  that  the  same  may  be  quashed,  &c. 

Joinder  in       ^nd  the  said  defendant  saith,  that  his  said  plea  by  him  [secondly]  above 

to  a  plea  in  ple&ded,  and  the  matters  therein  contained,  *in  manner  and  form  as  the  same 

bar  in  as-    are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude  the 

debi^covc-  *^*^  plaintiff  from  having  or  maintaining  his  aforesaid  action  thereof  against 

nant,  deti-   him  the  said  defendant,  and  the  said  defendant  is  ready  to  verify  and  prove  the 

onreflpass.  ^^^^*  when,  where,  and  in  such  manner  as  the  said  court  here  shall  direct  and 

[*1268  ]  award  ;  wherefore  inasmuch  as  the  said   plaintiff  halh  not   answered  the  said 

plea,  nor  hitherto  in  any  manner  denied  the  same,  the  said  defendant  prays 

judgment,  and  that  the  said  plaintiff  may  be  barred  from  having  or  maintaining 

his  aforesaid  action  thereof  against  the  said  defendant,  &c. 

Joinder  to  And  the  said  plaintiff  saith,  that  the  said  plea  in  bar  of  the  said  plaintiff  to 
toa  w"a7n  ^^^  ^^^  cogpizance  of  the  said  defendant,  and  the  matters  in  the  said  plea  in 

bar  in  re-    bar  contained,  are  sufficient  in  law  to  bar  the  said  defendant  from  having  a  re- 

plevin  (c). 

(a)  The  like  after  an  imparlance,   2  Lil.        {b)  Plead.  A.  306. 
Ent>  355.  (c)  See  the  form,  1  Saund.  349. 
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turn  of  the  said  cattle,  and  which  said  plea  in  bar,  and  the  matters  therein  con-  joindbsj. 
tained,  the  said  plaintiflT  is  ready  to  verify  and  prove,  as  the  court  here  shall 
direct  and  award ;  and  because  the  said  defendant  hath  not  answered  the  said 
plea  in  bar,  nor  in  any  manner  denied  the  same,  the  said  plaintiff,  as  before, 
prays  judgment,  and  his  damages,  on"  occasion  of  the  taking  and  unjustly  de- 
taining of  the  said  cattle,  to  be  adjudged  to  him,  &c. 


^PROCEEDIBTGS  IBT  DEBT.  f  *12«9] 


ElUnborough. 

As  yet  of  Hilary  Term,  in  the  Ut  year  of  th€  J,J^5^ 
reign  of  King  William  the  Fourth.  meat  m 

Witw99,  CJutrlet  Lord  Tenterden.  ?•  ?•  Ijf 

default  in 

debt  on 
,  to  wit.     A.  B.  puts  in  his  place  £.  F«  his  attorney,  against  C*  D.  in  ^^^  '^t- 

a  plea  of  debt.  ^!«  tSd"' 

,  to  wit.     The  said  C.  D.  puts  in  his  place  G.  H.  his  attorney,  at  the  breecheein 

suit  of  the  said  A.  B.  in  the  plea  aforesaid.  anderMU 

,  to  wit.     Be  it  remembered,  that  on the      '     day  of  ^  in  8  ^  9  W, 

this  same  Term,  before  our  lord  the  king  at  Westminster,  comes  A.  B.  by  E*  I'  %;i{^  *" 
F.  his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king,  before  the  pnyer  of 
king  himself  now  here,  his  certain  bill  against  C.  D.  being  in  the  custody  of  a^^tS^  ^ 
the  marshal  of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  him-  Awud 
self,  of  a  plea  of  debt,  and  there  are  pledges  for  the  prosecution  thereof,  to  ^^'^^^* 
wit,  John  Doe  and  Richard  Roe,  which  said  bill  follows  in  these  words ;  that 

is  to  say, ,  to  wit,  A.  B.  complains  of,  &c.     [Here  copy  the  declaraiion, 

stating  the  condition  of  the  bond  and  breaches  verbatim^  to  the  endf  omiiting 
pledges^  and  then  proceed  on  a  new  line^  as  follows :] — ^And  the  said  defendant 
by  G.  H.  hb  attorney,  comes  and  defends  the  wrong  and  injury,  when,  &e. 
and  says  nothing  in  bar  or  preclusion  of  the  said  action  of  the  said  plaintiff, 
whereby  the  said  plaintiff  remains  therein  undefended  against  the  said  defend- 
ant ;  wherefore  the  said  plaintiff  ought  to  recover  against  the  said  defendant 
his  debt  aforesaid,  and  his  damages,  on  occasion  of  the  detention  thereof  (a).* 
And  hereupon  the  said  plaintiff*,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  prays  the  writ  of  our  said  lord  the  king  to  be  direct- 
ed to  the  sheriff*  of and  to  the  right  honorable  Charles  Lord  Tenterden, 

his  majesty's  *chief  justice,  assigned  to  hold  pleas  in  the  court  of  our  said  [  *1370] 
lord  the  king,  before  the  king  himself,  [or  **  to  his  majesty's  justices  assigned 
to  take  the  assizes  in  the  said  county,"]  commanding  the  said  sheriff*  that  he 
cause  to  come  before  the  said  chief  justice,  or  before  our  justices  of  assize, 
on ,  the day  of next,  at  the  Guildhall  of  the  city  of  London, 

(«)  This  form  of  tuapeDding  the  jndg-  per  in  3  Dowe,  1 ;  but  lee  Tidd,  9tb  edit, 
meat  ieadvised  in  1  Saand.  58,n.  J.— 8  Id.  585,  686;  and  Tidd'a  Forma,  6tb  edit. 
J  87  c  0.  t.— 3  B.  &P.  612,  and  held  pro-    847. 

Vol.  IIL  40 


1370  PRO€fi£0INGS    IN    DEBT 


VMCBBIH  tor  **at  Westmioster  Hail,  in  the  county  of  Middlesex,"  or  **at  the  assizes  at 

IN  DEBT.  » in  the  county  of »"]  twelve*  &c*  by  whooit  &c.  and  who  aeither ^ 

&€•  to  inquire  of  the  truth  of  the  said  breaches  above  assigned,  and  to  assess 
the  damages  thereby  sustained  by  the  said  plaintiff,  and  also  that  it  may  be 
commanded  in  the  said  writ  to  the  said  chief  justice,  [or  **  justices  of  assize"] 
that  he  [or  '*  they"]  make  a  return  thereof  to  the  said  court  of  our  said  loid 
the  king,  before  the  king  himself,  at  Westminster,  on        ■,  the  —  day  of 

,  and  it  is  granted  to  him,  &c.     The  same  day  is  given  to  the  said  plain* 

tiff  at  the  same  place. 

The  like  in  [^THb  same  a$  ike  above  fonn^  iniroducingt  ai  the  asterisk^  the  following 
f^^^(2\  ^^^  *1 — ^^^  because  it  is  convenient  and  necessary  that  judgment  hereupon 
should  not  be  given  until  the  truth  of  the  said  supposed  breaches  of  the  said 
condition  shall  have  been  inquired  into,  and  the  damages  which  the  said  plaintiff 
bath  sustained  by  reason  of  the  same  breaches  shall  have  been  assessed  by  a 
jury  of  the  country  in  that  behalf,  according  to  the  form  of  die  Statute  in 
such  caae  made  and  provided,  let  judgment  hereupon  be  stayed  until  the  said 
premises  shall  have  been  ascertained  as  aforesaid* 

The  like  [The  same  as  the  form^  ante^  1269,  to  the  asterisk^  and  then  proceed  as 
in  another  follaum :] — But  because,  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  a  jury  ought  to  inquire  of  the  truth  of  the  said  breach  of 
the  said  condition^  of  the  said  writing  obligatory,  above  assigned,  and  to 
assess  the  damages  that  the  said  plaintiff  has  sustained  thereby,  and  the  said 
plaintiff  having  prayed  our  writ  for  that  purpose,  therefore  the  sheriff  of  the 
said  county  is  commanded  to  summon,  &c. — [Same  as  the  form^  onte^  1269, 
toths^nd.] 

£  ♦1271 J  *'^*  y^^  ^f T«nn,  tn  the year  oj  the  reign  of  King 

WiUiam  the  F<mrlh. 
Witness^  4>c. 
The  like  %  to  wit*     C.  D.  was  summoned  to  answer  A.  B.  of  a  pica  that  he 

m  C,  P«  render  to  the  said  A.  B.  the  sum  of  jC—  which  he  owes  to,  and  unjustly  de- 
tains from  him,  aqd  thereupon  the  said  A.  B.  by  ■■'-  his  attorney,  complains, 
for  that  whereas,  &c. — [JJere  set  forth  the  declaration^  stating  the  conditions 
and  breaches  verbatimf  and  then  proceed^  on  a  new  Une^  as  follows ;] — ^And  the 
said  defendant,  by  — -  his  attorney,  comes  and  defends  the  wrong  and  injury, 
when,  &c.  and  says  nothing  in  bar  or  preclusion,  &c. — [Proceed  precisely  as 
in  thsformSi  ante^  1269  or  1270,  to  the  prayer  of  the  writ  of  inquiry^  and  then 
as  follows ;]— And  hereupon  the  said  plaintiff  prays  the  writ  of  our  said  lord 

the  king  to  be  directed  to  the  sheriff  of and  to  the  right  honorable  Sir 

Micholas  Conyngham  Tindal,  knight,  his  majesty's  chief  justice  of  the  Bench 
bare*  [or  *'  to  his  Majesty's  justices  assigned  to  take  the  assizes  in  the  county 
of  "j  commanding  the  said  sheriff,  that  he  cause  to  come  before  the 

said  chief  justice  [or  ^'justices  of  assize"  J  on  the day  of next,  at, 

fcc.  twelve,  &c.  by  whom,  &c.  and  who  neither,  &c.  to  inquire  of  the  truth 

{¥)  This  form  is  sue^sted  in  1  Saund.    proper  in  3  Dowe,  I  ;  but  see  Tidd's  Forms, 
58  d  and  e,  note  1.^3  E.  &  P.  612,  and  held    6th  ed.  247. 
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of  tbe  flaid  broaches  above  assigned,  and  to  assess  the  damages  thereby  sus-  'sociid- 
taiaed  by  die  said  plaintifiy  and  also  that  it  be  commanded  in  the  said  writ  to  n^m 
the  said  chief  justice  [or  "justices  of  assize^']  that  he  [or  "  they*']  make  a 
return  thereof  to  the  justices  here,  on  — —  the  — *—  day  of  >     ■■  next,  and  it 
is  granted  to  him,  &c.    The  same  day  is  given  to  tiie  said  plaintiff  here,  &c. 

PUas  before  ihe  borons  of  the  Exchequer  at    Wesimhuler^  The  like  in 

eammg  (Ae  pleas  of  the  Term  of in  the.  year  of  *uL^* 

the  reign  of  our  Sovereign  lord  William  the  Fourthf  by  the 
grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  King,  Defender  of  the  Faith  f  and  in  the  year  of  our 
Lord  1831. 

■     ■  ,  to  wit     Be  it  remembered,  that  heretofore,  that  is  to  say,  in 

Term  last  past,  A.  B*  debtor  of  his  present  majesty,  came  before  ^the 

barons  of  this  Exchequer  at  Westminster,  by  E.  F.  his  attorney,  and  brought 

them  here  *into  court,  his  certain  bill  against  €•  D.  of  a  plea  of  debt,  the  ^    ^^'^  J 

tenor  of  which  said  bill  follows  in  these  words : — [  J7ere  copy  the  deehraiion 

and  pledges^  stating  the  condition  of  the  bond  and  breaches,  and  proceed,  on 

a  nsw  UnSf  as  follows :] — And  the  said  defendant  in  his  proper  person,  comes 

and  defends  the  wrong  and  injury,  when,  &c.  and  prays  the  hearing  of  the  bill 

aforesaidt  and  it  is  read  to  him,  &c.   which  being  read  and  heard,  the  said 

defendant  saith,  that  he  is  not  yet  advised  to  answer  the  said  plaintiff  in  the 

premises,  and  prayeth  leave  to  imparl  thereunto,  until the  first  general 

return  of  —  Term  next  coming,  by  which  day,  ftc.  and  it  is  granted  to  him 
by  the  court,  the  same  day  is  given  to  the  said  plaintiff  here,  &c.  at  which  day 
come  here,  as  well  the  said  plaintiff  by  his  attorney  aforesaid,  as  the  said 
defendant  in  his  proper  person,  and  the  said  plaintiff  prayeth,  that  the  said  de* 
fendant  may  answer  him  in  the  premises,  and  thereupon  the  said  defendant 
Ays  nothing  in  bar  or  preclusion  of  the  said  action  of  the  said  plaintiff,  where- 
by the  said  plaintiff  remains  therein  undefended  against  the  said  defendlintv 
wherefore  die  said  plaintiff  ought  to  recover  his  debt  aforesaid,  together  with 
his  damages,  by  reason  of  the  detention  thereof;  and  hereupon  the  said  plain* 
tifff  according  to  the  form  of  the  Statute  In  such  case  made  and  provided, 
having  prayed  the  writ  of  our  said  lord  the  king,  to  inquire  of  the  truth  of  the 
said  breach  above  assigned,  and  to  assess  the  damages  which  the  said  plaintiff 
hath  sustained  thereby,  therefore,  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  the  sheriff  of  — ^  is  commanded,  that  he  cause  to 
come  before  the  right  honorable  Sir  William  Alexandery  knight,  chief  baron 
of  his  majesty's  court  of  Exchequer  [or  **  before  his  majesty's  justices  as- 
signed to  take  the  assizes  in  the  county  of »"]  at in  the  county 

of on  •— —  the day  of  ^-— >  instant,  twelve  honest  and  lawful  men 

of  his  bailiwicky  to  inquire  diligently  on  their  oath  of  the  trudi  of  the  said 
breach  above  assigned,  and  to  assess  the  damages  which  the  said  plaintiff  hath 
sustained  thereby ;  and  the  said  chief  baron  is  [or  **  justices  of  assices  are,''] 
commanded  that  he  [or  **  they"]  certify  the  inquisition  to  be  before  him  [or 
**  them"]  taken  to  his  said  majesty's  court,  before  the  barons  of  his  said  Ex- 
chequer at  Westminster,  on  the day  of instant,  together  with  die 


1272  PROCEEDINGS    IN   DEBT 

rRocBBo*  names  of  those  by  whose  oath  such  inquisition  shall  be  taken«  and  the  writ  of 


IN08 
IN    DKBT. 


our  said  lord  the  king^  to  him  thereupon  directed.  The  same  daj  is  given  to 
the  said  plaintiff  at  the  same  place. 

jr«1273]      ^William  the  Fourth,  &c.  to  the  sheriff  of -^  and  to  the  right  honorable 

idquiry       Charles  Lord  Tenterden,  our  chief  justice,  assigned  to  hold  pleas  in  our 
under  8  &  court,  before  us,  {or  *^  to  our  justices  assigned  to  take  the  assizes  in  your 
11.  ■!  8  ^  county,"]  greeting: — ^Whereas  A.  B.  lately  in  our  court,  before  us  at  West- 
where  th«  minster,  by  bill,  without  our  writ,  impleaded  G.  D.  being  in  the  custody,  &c* 
suued^^the  ^^  ^  ^^^  ^^^  ^  should  render  to  him  the  said  plaintiff  the  sum  of  X — »  which 
condition    he  owed  to,  and  unjustly  detained  from  him,  for  that  whereas,  &c»     [S^forlh 
^nd^*  ^^  '^  ^^^^^^^  changing  the  tmue  where  neeeesary']  to  the  damage  of  the  said 
breaches,    plaintiff  o(  £ — ,  as  he  said,  and  therefore  he  brought  his  suit,  &c«  and  such 
and  defen-  proceedings  were  thereupon  had  in  our  said  court  before  us ;  that  it  was  afier- 
fered  judg.  wards  considered  by  the  same  court,  that  the  said  plaintiff  ought  to  recover 
ment  by     against  the  said  defendant  his  debt  aforesaid,  together  with  his  damages  which 
^^^  he  had  sustained  on  occasion  of  tlie  detention  thereof,  &c.  whereof  the  said 
defendant  is  convicted,  as  appears  to  us  of  record*.     And  the  said  plaintiff 
having  prayed  our  writ  to  inquire  of  the   truth  of  the  aforesaid  breaches  of  the 
said  condition  above  assigned,  and  to  assess  the  damages  which  he  the  said 
plaintiff  hath  sustained  thereby;  therefore,  according  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided,  we  command  you,  the  said  sheriff,  that 
you  summon  twelve  good  and  lawful   men  of  your  bailiwick,  to  appear  before 
the  said  right  honorable  Charles  Lord  Tenterden,  our  said  chief  justice,  as- 
signed to  hold  pleas  in  our  said  court,  before  us,  [or  **  before  our  said  justices 

of  assize,"]  on  ,  the day  of next,  at  the  Guildhall  of  the  city 

of  London,  [or  "at  Westminster  Hall,  in  the  county  of  IMiddlesex,"]  or  if  at 
the  assizes,  ["  at  ,  in  the  county  of  ,")  to  inquire  diligently  on  their 

iMAk  of  the  truth  of  the  premises,  and  to  assess  the  damages  which  the  said 
plaintiff  hath  sustained,  by  reason  of  the  aforesaid  breaches,  and  that  you  have 
on  that  day,  before  our  said  chief  justice  [or  **  justices  of  assize,"]  this  writ 
We  likewise  command  our  said  chief  justice,  [or  **  justices  of  assize,"]  that 
he[or*Mhey"]  certify  the  inquisition  before  him  [or  "  them"]  taken,  to  us  at 

Westminster,  on ,  the day  of next,  together  with  the  names  of 

those  by  whose  oath  such  inquisition  shall  be  taken,  and  that  he  [or  '^  they"] 
also  have  there  then  this  writ.     Witness,  Charles  Lord  Tenterden,  &c 


another 
way 


r  *1274}  *  William  the  Fourth,  &c.,  to  the  sheriff  of  — ,  and  to  the  right  honorable 
Thejike  Charles  Lord  Tenterden,  greeting  : —  Whereas  A.  B.  lately  in  our  court,  be- 
fore us  at  Westminster,  by  bill,  without  our  writ,  impleaded  C.  D.  being  in  the 
custody  of  the  marshal  of  the  Marshalseaof  our  lord  the  now  king,  before  the 
king  himself,  of  a  plea  of  debt  on  demand  for  £ — ,  upon  and  by  virtue  of 
certain  articles  of  agreement,  [or  **  a  certain  indenture,"  made  en,  ^c*  between^ 
4>c.  whereby^  4*^*  reciting  so  much  of  the  articles  of  indeniure  at  tt  neceseary 
for  oisigmng  the  breach.] — And  the  said  plaintiff  declared  in  the  said  plea 
that,  &c.  [reciting  tlu  aterments  previous  to  the  assignment  of  the  breach.] 
And  the  said  plaintiff  for  assigning  a  breach  therein,  according  to  the  form  of 

(c)  See  Tidd'a  Forme,  6ih  edit.  351. 
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the  Statute  in  sueh  case  made  and  provided,  said  that,  &c.  [amgning  the  raociiD- 
fcrcacA.]-»Ajid  such  proceedings  were  thereupon  had,  &c.  [as  in  ike  preceding  tu^n. 
fwrm.] 

William  the  Fourth,  &c.  to  the  sheriflT  of ,  and  to  the  right  honorable  Sir  The  like  in 

Nicholas  Gonyngham  Tindal,  knight,  our  chiefjustice  of  the  Bench  at  West-  m^n  p||||^ 
minster,  [or  '*  to  our  justices  assigned  ^to  take  the  assizes  in  your  county,"] 
greeting  ; — ^Whereas  C.  D.  was  summoned  to  be  in  our  court,  before  our  jus- 
tices at  Westminster,  to  answer  A.  B.  of  a  plea  of  debt  on  demand  for  £ — ,  of 
good  and  lawful  money  of  Great  Britain,  and  declared  thereupon  against  the 
said  C.  D.  for  that  whereas,  &c.  [seiiing  forth  the  declaralion  in  the  poet 
tenee,]^  And  such  proceedings  were  thereupon  had  in  our  said  court,  before 
our  justices  at  Westminster  aforesaid  ;  that  it  was  afterwards  considered  by 
the  same  court,  that  the  said  plaintiflTought  to  recover  against  the  said  defend- 
ant his  debt  aforesaid,  and  also  £ —  for  his  damages,  by  occasion  of  the  de- 
taining of  the  said  debt,  whereof  the  said  defendant  is  convicted*  And  the 
said  plaintiff  having  prayed  our  writ  to  enquire  of  the  truth  of  the  aforesaid 
breaches  of  the  said  condition  of  the  said  writing  obligatory  above  suggested, 
and  to  aasess  the  damages  which  he  the  said  plaintiff  hath  sustained  thereby  ; 
therefore,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
we  command  you,  the  said  sheriff,  that  you  summon  twelve  good  and  lawful 
men  of  your  bailiwick,  to  appear  before  the  said  right  honorable  Sir  N.  G.  Tin- 
dal, knight,  our  chief  justice  of  the  Bench  at  Westminster,  &c«  [As  on/e, 
1278,  requiring  the  chiefjustice  or  justices  of  assize^  to  certify  *the  inquisition  [*1276  ] 
to  ^*  our  justices  at  Westminster,"  instead  of  «*  to  us,"  on  a  general  return  day.] 

— ^— ,  to  wit.     An  inquisition  indented,  taken  before  me,  the  right  honorable  2[]!T''^*^ 
Charies  Lord  Tenterden,  his  majesty's  chiefjustice,  assigned  to  hold  pleas  in  8  li  a  W. 

the  court  of  our  lord  the  king,  before  the  king  himself,  [or.  '*  before  us, |- ^*  '  '•  *» 

aod  ,  his  majesty's  justices,  assigned  to  take  the  assizes  in  the  county 

of        ,"]  on ,  the day  of ,  in  the  year  of  the  reign  of  our 

sovereign  lord  William  the  Fourth,  by  the  grace  of  God,  &c.  and  in  the  year 

of  our  Lord  1830,  at ,  in  the  county  of ,  by  virtue  of  his  m^esty's 

writ,  directed  to  the  sheriff  of  the  said  county,  and  to  me  the  said  chief  jus* 
tice,  [or  **  to  the  said  justices  of  assize,"]  and  to  this  inquisition  annexed,  by 
the  oath  of  £•  F.  &c*  twelve  good  and  lawful  men  of  the  county  aforesaid, 
who,  being  sworn  and  charged  upon  their  oath,  say,  that,  &c. — [Here  set  otU 
ihs  finding  ofthejury^  upon  the  breach  assigned,] —  And  they  further  say,  upon 
their  oath,  that  the  said  plaintiff  hath  sustained  damages  by  *the  aforesaid  [  *1276] 
breach  of  the  said  condition  of  the  said  writing  obligatory,  besides  his  costs 
and  charges  by  him  about  his  suit  in  that  behalf  expended,  to  £^ .  In  wit- 
ness whereof,  I,  the  said  chief  justice,  [or  "  we  the  said  justices  of  assize,"] 
have  hereunto  set  my  hand  and  seal,  [or  **  our  hands  and  seals,"]  the  day  and 
year,  and  at  the  place  above  mentioned. 

The  execution  of  this  writ  appears  in  the  inquisition  hereto  annexed.     The 

(d)  Ai  to  the  inqui&iilon,  see  I  SaunU.  56,  noiesd^and  e.— See  form,  Tidd's  Formi, 
6th  ed.  S55. 
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raocBso-  answer  of chief  jiiatice»  [or  *•  of aod  — —  the  jii9lice»  of  afletxe*"] 

.w*!!!!*    within  named. 

p.    .  [Proceed  a$  in  the  fartM  in  K.  B»  ante^  1269,  in  C.  P.  onlte^  1271,  or  in  £r- 

judgment  chequer^  ante^  1271,  to  the  end  of  the  award  of  the  tcrit  ofinquiry^  and  then  state 
8^  &  9  w"  '^  inquisition  and  finai  judgment  as  follows  :] — At  which  day,  before  our  said 
3.  c.  II,  si  lord  the  king,  at  Westminster,  comes  the  said  plaintiff  by  his  attornej  afore- 
8,  after  re-  g^[^^  ^^^  ^^^  ^[^  chief  justice,  [or  **  justices  of  assize^"]  now  here  returns  [or 

quintion     return'*]  a  Certain  inquisition  indented,  taken  before  him  ^or  ^  them,^]  at 

^*)*  in  the  county  of on the day  of       ■     in  the year  of 

the  reign  of  our  said  lord  the  king,  upon  the  oath  of  twelve  good  and  lawful 
men  of  the  same  county,  by  which  it  is  found,  &c.  \set  forth  the  inquisition ;] 
and  that  the  said  plaintiff  hath  sustained  damages,  by  reason  of  the  aforesaid 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  to  the  sum  of 
£6.  Therefore  it  is  considered  that  the  said  plaintiff  do  recover  against  the 
tlpiMdtbis  "^^^  defendant  his  said  debt,  and  also  £ —  for  his  damages  which  he  hath 

day    sustained,  as  well  by  reason  of  the  detention  of  the  said  debt,  as  for  his  costs 

D."l8si  ^^^  charges  by  him  about  his  suit  in  this  behalf  expended,  by  the  court  here 
adjudged  to  the  said  plaintiff,  and  with  his  assent  (J ) ;  and  it  is  further  con- 
sidered by  his  majesty's  court  here,  that  the  said  plaintiff  have  execution 

against  the  said  defendant  of  the  damages  aforesaid  to by  the  said  jury 

in  form  aforesaid  assessed,  on  occasion  of  the  aforesaid  breach  of  the  said  con- 
r*1277]  dition  of  the  said  writing  obligatory,  according  to  the  form  of  the  ^Statute  in 
such  case  made  and  provided  {g) ;  and  the  said  defendant  in  mercy,  &c. 

The  tike         ^Proeeed  as  in  the  forms  in  K.  B.  ante^  1269,  tii  C.  P.  anfe,  1271,  or  in 
in  another  Exchequer^  OfUe,  1271,  to  the  praiyer  of  the  writ  of  inquiry^  and  then  froeetd 
l!S»rif  ^  ^  follows :] — And  thereupon  the  said  plaintiffs  pray  the  writ  of  our  lord  die 
bentf  (A).    }ang  to  be  directed  to  the  sheriff  of  the  county  of  S.  to  summon  a  jxiry  to  ap- 
pear before  the  justices  of  assize  of  the  county  of  8.  aforesaid,  on  -— »  the 
— '^  day  of --^^  next,  at  S*  in  the  county  aforesaid,  to  inquire  of  the  truth  of 
the  said  breach  of  the  said  condition,  and  to  assess  the  damages  which  the 
said  plaintiffs  have  sustained  thereby,  and  it  is  granted  to  them,  returnable  on 

.«..  the  —  day  of next,  tiie  same  day  is  given  to  the  said  plaintiA 

here,  &c ;  and  now  here  at  this  day,  to  wit,  on  ^—  the  —  day  of  -*»- 
come  the  said  plaintiffs  aforesaid,  by  their  attorney  aforesaid,  and  the  aforesaid 
justices  of  assize  of  the  county  of  S.  aforesaid,  before  whom  the  inqoisitioa 
aforesaid  has  been  taken,  have  sent  their  record  in  these  words,  that  is  to  say, 
afterwards,  on  the  day  and  year,  and  at  the  place  in  that  behalf  within  men- 
tioned, that  is  to  say,  on the day  of in  the year  of  ^ 

reign  of  our  lord  the  present  king,  at  S.  in  the  county  of  S.  by  virtue  of  this 
writ,  before  Sir  6.  R.  knight,  one  of  the  justices  of  our  lord  the  king,  of  die 

(e)  As  to  tbis  statement  of  the  return  of  ig)   This  award  of  execatioo  it  sone* 

the  inquisition,  see  Ttdd's  Form8|'6th  edit,  times  added.    See  Tidd's  Prac.  9ih  edit. 

S55.  565 ;  but  it  is  not  necessary,  and   qumr$ 

(/)  As  to  this  judgment,  see  1  Saund.  whether  it  is  correct,  to  haTe  any  otherjodf* 

68,  n.  1.— 3  B.  &  P.  61^.— But  see  Tidd's  ment  than  for  the  debt  and  costs.    Tkjd'a 

Prac  9th    edit.  585.— Tidd's  Forms,  6ih  Prac.  9th  edit.  585.-3  B.  &  P.  607. 

edit.  94^.    The  costs  are  not  to  be  stated  as  (&)  See  ft>rm,  t  Saund.  187  e. 
costs  of  increase,  see  S  Saund.  187  d. 
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Benehf  and  Sir  S.  L.  kali  one  of  the  justicee  of  oUr  lord  the  king*  assigned  to  ntocBso- 
hold  pleas  before  the  king  himself,  two  of  the  justices  of  our  said  lord  the  king,  '^^^^" 
assigned  to  take  the  assizes  in  and  for  the  within  county  of  S.  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided^  the  jurors  of  the  jury, 
whereof  mention  is  within  made,  (having  been  duly  summoned  in  that  behalf 
by  the  sheriff  of  ihe  county  aforesaid,)  being  called,  to  wit,  W.  A*  \here  inuri 
ilu  names  of  ihe  jurors']  come,  and  are  sworn  upon  the  said  jury,  according  to 
the  form  of  the  Statute  in  such  case  made,  and  who,  upon  their  oath,  say,  that 
the  said  writing  obligatory  withm  mentioned  was  made  with  the  condition 
thereunder  written,  and  within  mentioned  *and  set  forth ;  and  that,  after  the  r  *i278l 
making  of  the  said  writing  obligatory,  the  said  I.  H.  in  the  said  condition 
mentioned,  was  delivered  of  a  certain  child,  being  the  child  of  which  she  was 
pregnant  at  the  time  of  making  the  said  writing  obligatory,  and  that  the  said 
child  was  born  a  bastard,  within  the  said  parish  of  C.  within  mentioned ;  and 
that  the  said  defendant  had  not,  from  time  to  time,  and  at  all  times,  after  the 
making  of  the  said  writing  obligatory,  fully  and  clearly  indemnified  and  saved 
harmless  the  said  churchwardens  and  their  successors,  and  the  parishioners 
and  inhabitants  of  the  said  parish,  from  all  costs  and  charges,  by  reason  of  the 
birth,  education,  and  maintenance  of  the  said  child,  according  to  the  form  and 
efiect,  and  the  true  intent  and  meaning  of  the  said  condition,  but,  on  the  con- 
trary thereof,  had  wholly  neglected  and  omitted  so  to  do ;  and  the  said  church- 
wardens, overseers,  parishioners,  and  inhabitants,  had,  on  account  of  the  said 
neglect  and  omission  of  the  said  defendant,  and  in  order  to  preserve  the  life 
and  health  of  the  said  child,  been  obliged  to  lay  out  and  expend,  and  had 
aotually  laid  out  and  expended,  a  large  sum  of  money  for  sundry  costs  and 
cbaiges,  which  were  necessarily  incurred  by  reason  of  the  birth  of  the  said 
child,  and  its  education  and  maintenance  during  a  long  time  then  elapsed, 
and  have  thereby  sustained  damages ;  and  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  assess  the  damages  which  the  said  plaintifis  have  sus- 
tained thereby  to  £  9  9s.  Jic.  Therefore,  &c.— [Jtidgment  us  in  ike  precede 
ing  form.] 

[Same  as  the  form.,  oiUe,  1269,  to  iht  asUrisk^  exe^  that  the  declarmticn  JadgnieDi 
sets  forth  a  bondt  but  not  the  condUion  or  breach.] — ^And  hereupon  the  said  ^'^fag* 
plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  8  &  9  w. 
suggests  and  gives  the  court  here  to  understand  and  be  infiMrmed,  that  the  P*^^^' 
said  writing  obligatory,  in  the  said  declaration  mentioned*  was  made  and  gtr*  where      ' 
en  by  the  said  defendant  under  and  subject  to  a  certain  condition  thereto  sub*  breach  of 
scribed ;  whereby,  after  reciting  to  the  effect  following,  that  is  to  say,  that,  „^  ,^|^ ^ 
&c— •rJQfers  state  the  reeitalSf  either  verbatim  or  in  the  past  Isnse,  according  to  in  dsekra- 
<JU  suh^ance] — ^it  was  declared  that  the  condition  of  the  said  writing  oblige-  ^^* 
tory  was  such,  that  if,  &c.  {jftate  condition  verbatim  to  the  proper  tense] — as 
by  the  said  writing  obligatory,  reference  being  thereunto  had,  will  fully  appear* 
Nevertheless  the  said  plaintiff  for  assigning  a  breach  of  the  said  condition  of 
the  *said  writing  obligatory,  according  to  the  form  of  the  Statute  in  such  case  ^  1110701 
made  and  provided,  suggests  and  gives  the  court  here  to  understand  and  be 
informed,  that,  fcc.-— [iS/ole  the  breaches  according  to  the  facts^  and  which 
may  be  as  an/e,  440  to  463.] — And  the  said  plaintiff  for  assigning  a  further 
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jpROGBBD-  breach  of  the  cooditton  of  the  said  writing  obligatory^  according  to  the  form  of 
'  dbbt"  ^^  Statute  in  auch  case  made  and  proridedt  further  auggeata  and  givea  the 
court  here  to  underatand  and  be  informed,  that,  &c.-— [iSkUe  seeatid  and  nhte" 
^umU  breachetn  occardinfir  to  ihefacU.]  And  hereupon  the  aaid  plaintiff  praya 
the  writ  of  our  aaid  lord  the  king  to  be  directed,  &c. — IProeeed  pruUehf  a$ 
anU,  1269.] 

The  lik«        [Proeetd  09  in  ikt  form^  ante^  1269,  to  the  aaterUkf  except  tkal  the  declm* 

^^  *  P^'V  soften  states  the  hand^  but  not  condition  or  hreach.]  — And  hereupon  the  aaid 

orbond  to  pluntiff,  according  to  the  form  of  the  Statute  m  such  case  made  and  provided, 

perform      suggeats  and  givea  the  court  here  to  understand  and   be  informed,  dwt  the 

10  BBothtr  ^^  writing  obligatory,  &c* — {as  in  the  last  to  the  end  of  the  recital  of  the 

indenture    condition,'} — And  the  aaid  plaintiff  further  suggesta  and  gives  the  court  here 

'^'  to  understand  and  be  informed,  that  in  and  by  the  said  indenture  of  release, 

mentioned  and  referred  to  in  the  said  condition  of  the  aaid  writing  obligatory, 

the  aaid  defendant,  fur  the  considerations  therein  mentioned,  did  grant,  &c*  to 

have  and  to  hold,  &c.  but  aubject  nevertheleas  to  a  certain  proviso,  condition 

or  agreement,  for  the  redemption  of  the  said  premises,  being  the  proviso  or 

condition  mentioned  and  referred  to  in  and  by  the  said  condition  of  the  aaid 

writing  obligatory  in  that  behalf,  whereby  it  was  provided,  &c.  [reciting  the 

proviso]  and  the  aaid  defendant  did  thereby  covenant,  &c.  [We  set  forth  the 

covenant  for  payment  of  the  mortgage  money"]  (A;). — And  for  a  breach  of  the 

aaid  condition  of  the  aaid  writing  obligatory,  the  said   plaintiff,  according  to 

the  form  of  the  Statute  in  such  case  made  and  provided,  further  suggests  and 

gives  the  court  here  to  understand  and  be  informed,  that  the  said  defendant 

[*1280]  did  not,  *nor  would  well  and  truly  pay,  or  cause  to  be  paid   unto  the  aaid 

plaintiff,  the  said  sum  of  j&— •  and  interest,  in  the  said  condition  of  the  aaid 

writing  obligatory  mentioned,  on  the  said,  &c.  next  ensuing  the  date  of  the 

aaid  writing  obligatory,  or  at  any  time  before  or  aflerwards,  according  to  sM. 

in  full  diacharge  of  the  aaid  proviso  or  condition,  mentioned  and  roferred  to  in 

and  by  the  said  condition  <^  the  said  writing  obligatory,  and  according  to  the 

form  and  effect  of  the  same  condition,  and  wholly  neglected  and  refused  so  to 

do,  and  therein  failed  and  made  default,  and  the  said  aum  of  £, —  together 

with  a  certain  other  sum  of  money,  to  wit,  &c.  as  and  for  the  intereat  thereof^ 

is  still  wholly  due  and  unpaid  to  the  said  plaintiff,  contrary  to  the  form  and 

eifect  of  the  aaid  condition  of  the  aaid  writing  obligatory,  to  wit,  at,  &c. 

aforesaid ;  and  hereupon  the  aaid  plaintiff  praya  the  writ,  &C  [as  in  the  pre^ 

ceding  form,  ] 

Writ  of  in-      William  the  Fourth,  &c.     To  the  sheriff  of and  to  the  right'  honora* 

^!^i,  on  ^^®  Charies  Lord  Tenterden,  our  chief  justice  aasigned  to  hold  pleaa  in  our 
the  Stat.  8  court  before  ua,  [or  **  to  our  justices  assigned  to  take  the  asaizda  in  yoar 
trheie^d'*  c^Mi'^^y**']  greeting: — Whereas  A.  B.  lately  in  our  court,  before  us,  at  West- 
feodant      minster,  by  bill,  without  our  writ,  impleaded  C.  D.  being  in  the  custody  of  the 

sttiiered 

w^^^lt      (0  See  ioaa  in  Tidd's  Forms,  6th  edit  (k)  It  would  seem  sufficient  merely  to 

todeclere-  S4^— See  also  the  like  form  in  debt  on  an-  state  the  corenant,  without  stating  either 

^-^                nuity  bond  in  the  Exchequer,  with  entry  of  the  proviso  or  habendum, 
satisfhction,  Tidd*s  Forms,  6th  edit.  250. 
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marshal  of  the  Marshalsea,  before  us,  of  a  plea  of  debt  on  demand  for  jS —  procebo- 
of  good  and  lawfal  money  of  Great  Britain,  upon  and  by  virtue  of  a  certain       '"^^ 

writing  obligatoiy,  in  the  penal  sum  of  £ —  bearing  date,  &c.  and  seated      

with  the  seal  of  the  said  defendant,  and  such  proceedings  were  thereupon  had  |><>i^  o" 
in  our  said  court,  before  us,  that  it  was  afterwards  considered   by  the  same  stating 
court  that  the  said  plaintiff  ought  to  recover  against  the  said  defendant  his  <^ondition 
debt  aforesaid,  together  with  his  damages  which  he  had  sustained  on  occasion 
of  the  detention  thereof,  &c.  whereof  the  said  defendant  is  convicted,  as  ap- 
pears to  us  of  record ;  and  thereupon  the  said  plaintiff,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  suggested  upon  the^  roll 
whereon  the  said  judgment  so  recovered  against  the  said  defendant  as  afore- 
said is  entered,  to  the  effect  following,  to  wit,  that  the  said  writing  obligatory, 
whereon  the  said  judgment  was  so  recovered  against  the  said  defendant  as 
aforesaid,  was  made  and  given  by  him  the  said  plaintiff,  under  and  subject  to 
a  certain  condition  thereto  subscribed,  whereby,  after  reciting,  &c.  {HaUng 
^  reeiial^  if  any^  preceding  the  eondilion  of  the  *bond)  it  was  declared  that  [  *1281] 
if,  &G.  {reciting  the  condition ;)  nnd  the  said  plaintiff  further  suggested,  on 
the  said  roll  whereon  the  said  judgment  so  recovered  against  the  said  defend* 
ant  was  and  is  so  entered  as  aforesaid,  that,  &c. — [Here  state  the  suggestion  of 
ike  breaches  to  the  prayer  of  a  writ  of  inquiry ^  and  proceed  as  follows ;] — As 
we  have  received  information  from  the  said  plaintiff  in  our  court  before  us ; 
and  the  said  plaintiff  having  prayed  our  writ  to  inquire,  &c. — [Proceed  Ihs 
same  as  in  the  writ  of  inquiry  in  K,  B,  ante^  1278,  to  the  end.] 

William  the  Fourth,  &c.     To  the  sheriff  of and  to  the  right  honora-  The  like  in 

ble  Sir  Nicholas  Gonyngham  Tindal,  knight,  our  chief  justice  of  the  Bench  C*  P- 
at  Westminster,  [or  **  to  our  justices  assigned  to  take  the  assizes  in  your 
county,"]  greeting : — ^Whereas  C.  D.  was  summoned  to  be  in  our  court,  be* 
fore  our  justices,  at  Westminster,  to  answer  A.  B.  of  a  plea  of  debt  on  de- 
mand for  £ —  of  good  and  lawful  money  of  Great  Britain,  upon  and  by  vir- 
tue of  a  certain  writing  obligatory,  in  the  penal  sum  of  £ —  bearing  date,  &c. 
and  sealed  with  the  seal  of  the  said  defendant ;  and  such  proceedings  were 
thereupon  had  in  our  said  court,  before  our  justices,  at  Westminster  afore- 
said, that  it  was  afterwards  considered  by  the  same  court  that  the  said  plaintiff 
ought  to  recover  against  the  said  defendant  his  debt  aforesaid,  and  also  jC-* 
for  his  damages  by  occasion  of  the  detaining  the  said  debt,  whereof  the  said 
defendant  is  convicted ;  and  thereupon  the  said  plaintiff,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  suggested,  &c. — [Jis  to 
the  ahove^  to  the  prayer  of  the  writ  of  inquiry^  and  then  as  follows  .*] — And 
the  said  plaintiff  having  prayed  our  writ  to  inquire,  &c. — {Proceed  to  the  end, 
the  same  as  in  tvrit  of  inquiry  in  C  P.  ante^  1274.] 

[To  the  end  of  the  demurrer  book^  and  then  as  foUows:] — At  which  day.  Judgment 
before  our  said  lord  the  king,  at  Westminster,  come  the  parties  aforesaid,  by  ^^  <lemiir« 
their  attomies  aforesaid,  whereupon  all  and  singular  the  premises  being  seen*  replication 
and  by  the  court  of  our  said  lord  the  king  now  here  fully  understood,  and  ma*  JQ  <^«bt  on 
ture  deliberation  being  thereupon  had,  it  appears  to  the  said  court  here  that  the  fuggetiion 
said  plea,  in  manner  and  form  Bf6r^«iiii4f  by  the^id  plaintiff  above  ^in  reply  £*1282J 
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PEocBXD-  pleaded,  and  the  matters  therein  cootainedi  are  safiicieDt  in  law  for  him  the 
ur' DBBT.  *^'^  plaintiff  to  have  and  maintain  his  aforesaid  action  thereof  against  the 
said  defendant^  wherefore  the  said  plaintiff  ought  to  recover  his  said  debt  to* 
gather  with  his  damages,  on  occasion  of  the  detention  thereof  (m)  ;  and  heie- 


and 
prayer,  on 


vrr'ii  of  in-  upon  the  said  plaintiff,  according  to  the  form  of  the  Statute,  &c.  sajs,  that 

rtat?8  aTs  ^®  *^^  writing  oblisratorj,  in  the  said  declaration  mentioned,  was  made  an4 

W.  3,  c.    given  by  the  said  defendant  under  and  subject  to  a  certain  condition  thereto 

lly  s.  8(f).  subscribed,  whereby,  after  reciting,  &e.  it  was  declared,  &c« ;  and  the  said 

plaintiff  further  saith,  &c*  [f^gg^i^  the  hreach€9  of  the  condition]  (n) ;  and 

hereupon  the  said  plaintiff,  IScc. — [Proceed  with  the  prayer  of  the  writ  of  tn^ 

qmry  to  the  end^  «s  oiUe,  1272]. 

The  like  [fQ  fj^  ^ j  ^y*  (f^^  demurrer  book^  and  then  a»  foUowe :] — Whereupon  all 
form  (o).  <uui  singular  the  premises  being  seen,  and  by  the  court  here  more  fuUy  un- 
derstood, and  mature  delibemtion  being  thereupon  had,  for  that  it  appears  to  the  ' 
court  here,  that  the  plea  by  the  said  defendant  in  form  aforesaid  above  pleaded* 
is  not  sufiicient  in  law  to  bar  the  said  plaintiff  from  having  his  said  action 
Aereof  maintained  against  the  said  defendant,  it  is  considered,  that  the  said 
plaintiff  ought  to  recover  his  said  debt  and  his  damages,  on  oocasioa  of  tho 
detention  of  the  said  debt,  and  his  costs  and  charges  by  him  about  his  suit  in 
that  behalf  expended;  but  because  it  is  convenient  and  necessary  that 
judgment  hereof  should  not  be  given  until  the  the  truth  of  certain  breaches  of 
covenant  hereafler  suggested  shall  be  inquired  into,  and  the  damages  which 
the  said  plaintiff  has  sustained  by  reason  of  those  breaches  shall  be  assessed 
by  a  jury  of  the  country  in  that  behalf,  let  judgment  hereof  be  stayed  vntil 
each  time  as  the  said  premises  shall  be  ascertained  as  aforesaid  ;  and  hereup- 
on the  said  plaintiff,  according  to  the  form,  &c.  [Here  euggeet  the  breueheM  ] 
And  because,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided, a  jury  ought  to  inquire  of  the  truth  of  the  breaches  above  assigned,  and 
to  assess  the  damages  that  the  said  plaintiff  has  sustained  thereby,  therefore 
the  sheriff  of  the  said  county  is  commanded,  &c.— [Precefd  to  the  end^  tiu 
eame  ae  ante^  1272.] 


The  like  in  [Jh  in  the  lot/,  to  the  end  of  the  finding  of  the  cotcW,  that  the  replieatum  i$ 
M^^^'  tuffiewni  in  law^  and  then  a$  follows :] — Wherefore  the  said  plaintiff  ought  to 
where  the  recover  against  the  said  defendant  his  said  debt,  together  with  his  damages  by 
^""^^^^  him  sustained  on  occasion  of  the  detention  thereof,  &c.  But  because  it  is 
signed  in  convenient  and  necessary  that  judgment  should  not  be  given  hereupon,  until 
the  deelm-  the  truth  of  the  aforesaid  breaches  of  the  said  condition  of  the  said  writing 
replies*  obligatory  above  assigned  shall  have  been  inquired  into,  and  the  damagea 
tion,  and  which  the  said  plaintiff  hath  sustained  thereby,  shall  have  been  assessed  by  a 
nent'^le^'  jury  of  the  country  in  that  behalf,  according  to  the  form  of  the  Statute  in  such 

stayed,un« 

Ul  after  the      (0  See  another  fortn,  I    Saund.  58,   note  (n)  See  foi  ma  of  breaches,  ante,   440  to 

damages      1  d.  463.    If  the  breaches,  &.c.  were  saggestfd 

have  been      (m)  In  1  Saund.  6S,  note  I.  d— 3  B.  &.  P.  in  the  declaration,  this  suggestion  is  to  ba 

eisessed       612,  this  form  is  recomnaended  ;  and  see  3  omitted, 

(p).             Dow.  I  ;  but  see  Tidd'a  Prac.  9tii  edit.  584,  («)  See  I  Sannd.  58  d.— 3  B.  &  P.  SIS. 

585,  and  Tidd's  Forms,  6th  edit.  302,  where  (;»)  See  form,  1  Saund.  58,    n.  I.— Tidd*s 

it  is  said,  that  judgment  is  to  be  as  at  colli*  Forms,  6ih  ed.  304,  and  notes  tu  the  last 

.     >  -     ♦   monlaw.  form  j  and  see  3  Paw.  I. 


ON   »TATUTE8  8  &  0  W.  3«  C.   1 L  S-  8.  *1288 


iirei 

IN    DEBT. 


^niade  and  provided^  Iherefore  let  judgment  hereupon  be  stayed  in  the  i^aoeeto- 
mean  time;  aqd  the  said  plaintiff  having  prayed  the  writ  of  our  said  lord  the 
kiof  to  be  directed,  &c. — [Procud  with  Vie  prayer  and  award  of  the  writ  of 
inpury^  OMonte^  1272,  to  the  endi. 

EUmborough* 

JiM  yet  of Term,  in  the year  of  the  reign  of  Judgment 

King  fViUiam  the  Fourth.  lliudlit 

Witnese^  Charles  Lord  Tenterdm*      ord  and 

suggestion 

Middlesex^  to  wit.     A.  B.  puta  in  hia  place hia  attorney,  against  G.  D.  es,   which 

b  a  plea  of  debt  ^ere  not 

assigned 
in  deelara* 
MiddUeeXf  to  wit    The  said  C.  D.  in  personi  at  the  suit  of  the  said  A.B.  ^^  <*  re- 

in  the  plea  aforesaid.  P*****^^"* 

MUddieeex^  to  wit    Be  it  remembered,  that  on  the day  of 

in  this  temit  before  our  lord  thskking  at  Westminster,  comes  A.  B.  by 
his  attorney,  and  brings  into  the  court  of  our  said  lord  the  king,  before  Ae 
king  himself,  now  here,  his  certain  bill  against  C.  D.  gentleman,  one,  &o. 
of  a  plea  of  debt,  and  there  are  pledges  for  the  prosecution  thereof,  to  wit, 
JTobo  Doe  and  Richard  Roe,  which  said  bill  follows  in  these  words,  that  ia  to 
say,  MiddleeeXf  to  wit     A.  B.  complains,  &c.     [JZsre  copy  the  paper  book 

WOr    W#Hi^    WWPe    I 

At  which  day,  before  our  said  lord  the  king,  at  Westminster,  comes  the  said 
plaintiff  by  — ^  his  attorney  aforesaid,  and  the  said  defendant,  although  soU 
eomly  demanded  in  open  court  to  appear  and  preduee  the  said  record,  by  him 
above  in  pleading  alleged,  coroeth  not  nor  produceth  jthe  same,  but  therein 
wholly  fails  and  makes  default,  wherefore  the  said  plaintiff  ought  to  recover 
against  the  said  defendant  his  damages  by  occasion  of  the  premises ;  and  here- 
upon (9)  the  said  plaintiff,  according  to  the  form  of  the  Statute  *in  such  case  r  *i2S4l 
made  and  provided,  says,  that  the  said  writing  obligatory  was  made  and  given, 
under  and  subject  to  a  certain  condition  thereunder  written,  whereby  it  was 
declared,  &c.  [Here  set  out  the  condition  of  the  bond,] — And  for  assigning  a 
breach  of  the  said  condition  of  the  said  writing  obligatory,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  the  said  plaintiff  suggests, 
and  gives  the  court  here  to  underatand  and  be  informed,  that  after  the  making 
of  the  said  writing  obligatory,  to  wit,  on,  fcc.  the  said  sum  of  £-—  of  lawful 
money  of  Great  Britain,  so  payable  on  that  day  as  aforesaid,  and  interest  from 
die  date  diereof,  became  and  was  due  and  owing  from  the  said  defendant  to 
(be  said  plaintiff,  and  still  is  in  arrear  and  unpaid,  contrary  to  the  form  and 
eflBict  of  the  said  condition  of  die  said  writing  obligatory ;  and  for  assigning 
a  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  the  aaid  plaintiff 

(f)  If  the  condition  and  breach  haTe  been    entry  proceed  at  once  wiih  the  prayer  of  in* 
assigned  in  the  declaration  or  replicationi    qtiiry. 
the  suggestion  will  be  here  omitted,  and  the 
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VRocKBD-  fluggedts  and  gives  the  court  here  to  understand  and  be  informed,  that  after  the 
IN  DBBT.  making  of  the  said  writing  obligatory,  to  wit,  on,  &c»  the  further  som  of  £^— 
of  like  lawful,  &c.  being  the  said  second  instalment  in  (he  said  condition  men* 
tioned,  became  and  was  due  and  owing  from  the  said  defendant  to  the  said 
plaintiflT,  and  still  is  inarrear  and  unpaid,  contrary  to  the  form  and  effect  of  the 
said  condition  of  the  said  writing  obligatory  ;  and  hereupon  the  said  plain- 

Prayer  of   tjff  prays  a  writ  to  be  directed  to  the  sheriff  of and  to  the  right  honors- 

and  award  ^^^  Charles  Lord  Tenterden,  his  majesty's  chief  justice,  assigned  to  hold 
thartof.  pleas  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  com- 
manding the  said  sheriff  that  he  cause  to  come  before  the  said  chief  justice,  on* 
&c.  next,  at  Westminster,  in  the  county  of  Middlesex,  twelve,  jic.  and  ynho 
neither,  &c.  to  inquire  of  the  truth  of  the  said  breaches  above  assigned,  to 
assess  the  damages  thereby  sustained  by  the  said  plaintiff;  and  also  that  it 
may  be  commanded  in  the  said  writ  to  the  said  chief  justice,  that  be  make 
a  return  thereof  to  the  said  court  of  our  said  lord  the  king,  before  the  king 

himself,  at  Westminster,  on the day  of next,  and  it  is  granted 

Continu-    to  him,  &c.  the  same  day  is  given  to  the  said  plaintiff,  at  the  same  place.     At 

ance.  which  day,  before  our  said  lord  the  king  at  Westminster,  comes  the  said  pkio* 

tiff,  by  his  attorney  aforesaid,  and  the  said  writ  of  our  said  lord  the  king  to  the 

said  sheriff  and  chief  justice  in  that  behalf  directed,  hath  not  been  returned, 

nor  hath  any  thing  been  done  thereupon,  therefore,  as  before,  the  said  plaintiff 

[  *1286  ]  prrys  another  writ  of  our  said  lord  *the  king  to  be  directed  to  the  sheriff  of 

'  and  to  the  right  honorable  Charles  Lord  Tenterden*  his  majesty's  chief 
justice,  commanding  the  said  sheriff  that  he  cause  to  come  before  the  said  chief 

justice,  on the  —  day  of next,  at  Westminster,  [same  as  before^ 

Continuance  to  Easter  Term — Continwtnce  to  Trinity  Term — Continuance  to 
Michaelmas  Term — Continuance  to  Hilary  Term,  1830,  same  as  beJoreJ] 
At  which  day,  &c. — [Here  state  the  return  of  the  inquisition  and  final  jndg^ 
men/,  as  anttj  1276.]  . 

iMue  and       [^After  the  plea  of  oyer  of  bond  and  condition  and  non  est  factum,  and  sim- 

of  breaches  (liter,  proceed  as  follows  ;] — and  hereupon  the  said  plaintiff  prays  that  the  said 

afUr   pica  writing  obligatory  in  the  said  declaration  mentioned,  may  be  enrolled,  and  the 

turn,  on  *  aame  is  accordingly  enrolled  in  these  words,  to  wit,  [here  set  out  the  obligator 

iha  Stat.      ^«y  part  of  the  bond  verbatim,']     He  also  prays,  that  the  condition  of  the  said 

3  c.  1 1  si  ^^iiing  obligatory  may  be  enrolled,  and  the  same  is  accordingly  enrolled  in 

P,  with  a-  these  words,  to  wit :  Whereas,  &c. — [Here  set  out  the  condition  of  the  bond, 
ward  of  w- 

adtrian-  («*)    See  Tidd's    Forms,  6ih  edit.  281.  issue  on  the  general  performanca,  and  enters 

dwn,  quam  '^^\^  if  proper  in  BL.  B.  8  T.  R.   255,  in  a  separate  assignment  of  breaches  on  the 

ad  <fioiii-     ^l^i^l^  i^  ^'&b  decided,  that  in  debt  on  bond,  record,  no  damage  can  be  assessed  on  thera, 

rendvmCr),  ^^^^'  ^y^^  ^  ^^^®  condition,  and  non  estfae-'  and  the  coart  vtiW  award  a  repleader.    The 

'  turn  pleaded,vand  issue  joined  thereon,  the  preferabie  course  is  in  geneml  to  assign  the 

plaintiff  may  enter  a  suggestion  of  breaches,  condition  and  breach  in  the  declaration.     1 

See  also  2  Sannd.  187  a  ;  and  2  New  Rep.  Saund.  58,  note  I. — 2  Id.  187  a,  note  2  ;  but 

362 ;  lut  in  6  Taunt.  386.—  I  Marsh.  95,  it  quart  this    now ;  see  ante,  vqU    i.   pages 

%as  held,  that  in  dtbi  on  bond,  conditioned  617,  6 18 ;  it  is  better  to  assign  the  breaches 

for  the  performance  of  covenants,  if  the  de-  in  ilic  replication.    It  is  quite  clear  they 

fendant  craves  oyer  and  pleads  performance  may  be  assigned,  though  they  cannot  be 

of  each  covenant  Rpeciall^,  and  also  gene-  assigntd,  as  well  as  ntggesUd,  in  the  repli- 

ral  perfoimance,   the  plaintiff  must  assign  cation,  s<e   2   New    Rep.   362.    2  Sauod. 

bresches  in  bis  replication,  if  he  has  not  done  187  a,  5th  edit. 

it  in  his  declaration  ;  and  if  ha  mercy  takes 


\ 
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begiwmng  with  the  rtcitalj  if  any.]    And  for  a  breach  of  the  said  conditioD  of  PRoctsD* 
the  said  writing  obligatory,  the  said  plaintiff,  according  to  the  form  of  the  stat-   ,m'!^i1t. 
ute  in  such  case  made  and  provided,  suggests,  and  gives  the  court  here  to  un- 
derstand and  be  informed,  that,  &c.  \^a$8igning  *the  breach^  and  emtcludingat  r*1286  1 
foUowM :"] — Therefore,  to  try  the  said  issue  above  joined  between  the  said  par« 
ties ;  and  in  case  the  said  issue  shall  be  found  for  the  said  plaintiff,  to  inquire 
of  the  truth  of  the  said  breach  in  form  aforesaid  above  assigned,  and  to  assess 
the  damages  sustained  thereby  (<),  let  a  jury  thereupon  come  before  our  lord 

the  king,  at  Westminster,  on the day  of next,  by  whom,  &c. 

and  who  neither,  &c.  to  recognize,  &c.  because  as  well,  &c.  the  same  day  is 
given  to  the  parties  aforesaid,  at  the  same  place  J. 

{To  the  end  of  the  similiter  to  defendant's  plea^  and  then  as  follows :] — And  Tbeliktin 
thereupon  the  said  plaintiflT,  according  to  the  form  of  the  Statute  in  such  case  Mi^Uicr 
made  and  provided,  suggests,  and  gives  the  court  here  to  understand  and  be         ^'* 
informed,  that  the  said  writing  obligatory  in  the  said  declaration  mentioned, 
was  and  is  subject  to  a  certain  condition  thereunder  written,  whereby,  ndet 
reciting  that  whereas,  &c.  [setting  out  the  whole  of  the  recitals  carefttUy^]  the 
condition  of  the  said  writing  obligatory  was  declared  to  be  such,  that  if,  (&c. 
then,  &c.  otherwise,  &c.)  nevertheless  for  assigning  breaches  of  the  said  con- 
dition of  the   said  writing  obligatory^  the  said  plaintiff  in  fact  saith,  that,  &c* 
[setting  out  the  breach  of  the  condition^  as  in  debt  on  bond^]  contrary  to  the 
form  and  effect  of  the  said  writing  obligatory,  and  of  the  said  condition  there- 
of, and  to  the  damage  of  the  said  plaintiff  of  jC — ;  therefore,  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided,  let  a  jury  thereupon  come 

before  our  lord  the  king,  at  Westminster,  on  —  the  —  day  of next« 

by  whom,  &c.  and  who  neither,  &c.  because,  &c.  as  well  to  try  the  said  is- 
sue above  joined  between  the  said  parties,  as  to  inquire  of  the  truth  of  the 
matters  by  the  said  plaintiff  above  suggested,  and  to  assess  what  damages  the 
said  plaintiff  hath  sustained  by  reason  of  the  said  breaches  of  the  said  condi- 
tion of  the  said  writing  obligatory,  the  same  day  is  given  to  the  parties  afore- 
said, at  the  same  place,  &c. 

^[j9<  the  end  of  the  replication  to  non  est  factum,  or  special  plea  of  frauds  [*  12871 
^c.  proceed  thus :] — And  hereupon  the  said  plaintiff  for  assigning  a  breach  of  ^ugges- 
the  condition  of  the  said  writing  obligatory  in  the  said  first  plea  mentioned,  bmch  of 
and  with  intent  to  recover  his  damages  by  him   sustained  upon  occasion  there-  eondiiion 
of,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  sug-  kMnbef  ^ 
gests,  and  gives  the  court  here  to  understand  and  be  informed,  that  the  said  set  out  in 
defendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  ^.^c^^'*- 

(s)  Tliis  is  the  issuo  when  the  proceed-        (t)  See  the  preceding  form  and  notes.        award  of 
ings  are  by  bill ;  when  by  original,  instead         (v)  As  to  this  form,  see  5  Taunt.  38S.     1  ^gf^^g  ^ 

of  the   words  between  brackets,  say,  **  the  Maish.  95,  according  to  which  docisiona,  if  ^.    j^. 

sheriff  is  commanded  that  he  cause  to  come  the    defendant    pteaced    j>erfonaance,    the  ascertain 

before  our  lord  the  king  on,  &c.  wheresoever  breach  must  be  assigned  m  the  replication,  truth  of 

our  said  lord  the  king  bhall  then  be  in  Eng-  and  not  suggested  ;  but  if  the   plea  were  of  brtachei. 

land,  twelve,  &c.  by  whom,  &c.  and  who  matter  eoUateral    to    the    performanca,    it  i^qJ  assMS 

neither,  &e.  to  recognize,  &c  because  as  should  seem  that  the  breach  of  the  condition  damages 

well,  &C.  the  same  day  is  given  to  the  par-  may  be  suggested,  %  Saand.  186,  7.-— 8  T.  (^) 

ties  aforesaid.*'    See  Tidd*s  fi^mis,  6th  edit.  R.  255.  ^  '' 

873. 
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raocMo-  Mid  plaintiflT,  the  said  yearly  rents  or  sums  of  ^<— ,  as  in  the  said  condittoQ 
IN  DCBT.  n^c^ntioned ;  but,  on  the  contrary  thereof,  after  (he  making  of  the  said  writing 
obligatory,  to  wit,  on,  &c.  a  certain  large  sum,  &c.  became  and  was  due  from 
the  said  defendant  to  the  said  plaintiff,  and  still  is  due  and  unpaid,  contrary  to 
the  form  of  the  said  writing  obligatory,  and  the  said  condition  thereof,  to  wit, 
at,  &c.  (venti«)  aforesaid,  therefore,  according  to- the  form  of  the  Statute  in 
that  case  made  and  provided,  let  a  jury  come  before,  &c.  by  whom,  Ifcc*  and 
who  neither,  &c.  because,  &c.  as  well  to  try  the  issue  above  joined  between 
the  said  parties,  as  to  inquire  of  the  truth  of  the  matters  by  the  said  plaintiff 
above  suggested,  and  to  assess  what  damages  the  said  plaintiff  hath  sustained 
by  reason  of  the  said  breach  of  the  condition  of  the  said  writing  obligatoryt 
the  same  day  is  given  to  the  said  parties  aforesaid,  at  the  same  place,  &c» 

AnoihM-  Tke  form  of  ifu  istue  U  a$  ahove^  except  thai  the  condition  of  the  bond  and 

th«  breach  of  fn'eoch  are  etated  in  the  declaration^  or  in  the  replication^  and  after  the  simi- 
la  maibd  Id  liter.  Or  Other  issue  joined^  then  proceed  with  the  award  of  the  venire,  as  tseU 
iioo  or  rapu'  to  try  the  tsitte,  as  to  inquire  the  truth  of  the  breach^  and  assess  the  damages 
flf  «n  the  precedtng  form. 

Judgment  Therefore  it  is  considered,  that  the  said  plaintiff  do  recover  against  the 
after  Ter«  uM  tlefendant  his  said  debt  and  his  damages  aforesaid,  on  occasion  of  the 
,Q(  detention  thereof,  to  Is.  together  with  his  costs  and  charges  aforesaid,  to  40«« 


of  dam-     being  *by  the  said  jury,  in  form  aforesaid  assessed,  and  also  £ —  for  his  said 
auit!'8&  9  ®^"^  ^^^  charges,  by  the  court  of  our  said  lord  the  king,  before  the  king 
W.   3.  c  himself  now  here  adjudged  of  increase  to  the  said  plaintiff,  and  with  his 
r  *1 288  I  *^®°^ '  '^  ^^  ^^®  considered  by  his  majesty's  court  here,  that  the  said  plain- 
tiff have  execution  against  the  said  defendant  of  the  damages  aforesaid,  to 
£ —  by  the  said  jury,  in  form  aforesaid  assessed,  on  occasion  of  the  afore- 
•aid  breach  of  the  said  condition  of  the  said  writing  obligatory,  according  to 
Mercy.       the  form  of  the  Statute  in  such  case  made  and  provided*     And  the  said 
defendant  in  mercy,  &c. 

g  [.d/  the  end  of  the  judgment^  ante^  1276,  proceed  asfoUows:'] — Afterwards, 

tion  of       to  wit,  on  the  — —  day  of  -—^  in Term,  in  the year  of  the 

three  fufw  f^{gQ  ^f  qq^  ^^^i^  i^r^  the  king,  before  our  said  lord  the  king  at  WestminsteTf 
breaches  comes  the  said  plaintiff,  by  J.  D.  his  attorney,  and  according  to  the  form  of  the 
^  be  ea-  giatote  in  such  case  made  and  provided,  gives  the  same  court  here  to  under* 
the  roll,  in  stand  and  be  informed,  that  the  bill  of  him  the  said  plaintiff  in  the  said  action  to 
erder  to  which  he  so  obtained  such  judgment  as  aforesaid,  was  exhibited  upon  the  ■  ■ 
/octejfor  day  of— in  —  Term,  in  the  — year  of  the  reign  of  our  said  lord 
such  fur*  the  king,  and  that  the  said  action  was  brought  and  commenced  upon  and  (of 
bceacbes  Certain  breaches  of  the  condition  of  the  said  writing  obligatory  by  the  said 
Of)*  defendant  before  the  exhibiting  of  the  bill  aforesaid ;  and  the  said  plaintiff,  for 

further  and  other  breaches  of  the  said  condition  of  the  said  writing  obligatory^ 

(w)  See  the  notes  to  the  form,  arite,  1285.  there  it  a  form  nearly  aimilar  to  the  above, 

(x)  There  aeema  to  be  no  occasion  for  but  in  the  later  editions  it  is  omitted.     It 

this  jadf  meat,  that  plaintiff  have  execution,  should  seem  that  the  scin  faciat  may  be  is« 

kc  sued  in  the  first  instance.    See  8  <t  9  W*  S. 

(y)  In  the  elder  edition  of  Tidd's  Forma  c*  11.  s.  8. 
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according  to  the  form  of  the  Statute  in  nuch  case  made  and  provided,  gives  frocbcd* 
his  said  Majesty's  court  here  to  understand  and  be  informed,  that  after  the  re-  on'juDa. 

coverj  of  the  said  judgment,  to  wit,  on  tho  —  day  of in  the  year  of    mbn t. 

our  Lord at  Westminster,  in  the  county  of  Middlesex,  a  large  sum  of 

money,  to  wit,  the  sum  of  £30.  69.  Id.  of  lawful  money  of  Great  Britain,  of 
the  said  instalments  or  sums  of  money  in  the  said  condition  of  (he  said  writing 
obligatory  mentioned,  being  the  said  third  instalment,  together  with  interest 
thereon,  became  and  was  due  and  payable  from  the  ^said  defendant  to  the  said  [  *1289] 
plaintiflT,  and  which  said  last-mentioned  sum  of  £30.  6«.  Id.  and  interest  there- 
on as  aforesaid,  are  still  due  and  owing,  and  in  arrear  and  unpaid  from  the 
aaid  defendant  to  the  said  plaintifi*,  contrary  to  the  form  and  effect  of  the  said 
condition  of  the  said  writing  obligatory  ;  and  also,  that  aOer  the  recovery  of 
the  said  judgment,  and  in  the  life-time  of  the  said  defendant,  to  wit,  on  the  ■  ■  ■ 
day  of  — -  in  the  year  of  our  Lord  ,  at  Westminster  aforesaid,  in  the 

county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £30  6$.  Id.  o^ 
lawful  money  of  Great  Britain,  being  the  fourth  instalment  or  sum  of  money 
in  the  said  condition  mentioned,  together  with  interest  thereon,  became  and 
was  due  and  payable  from  the  said  defendant  to  the  said  plaintiff,  and  which 
•aid  last-mentioned  sum  of  £30.  6«.  Id.  and  interest  as  aforesaid  are  still  due, 
in  arrear  and  unpaid  from  the  said  defendant  to  the  snid  plaintiff,  contrary  to 
the  form  and  effect  of  the  said  condition  of  the  said  writing  obligatory  ;  and 

also,   that  after  the  recovery  of  the  said  judgment,  to  wit,  on  the  

day  of in  the  year  of  our  Lord ,  at  Westminster  aforesaid,  in  the 

county  aforesaid,  a  large  sum  of  money,  to  wit,  the  sum  of  £30  6s.  ld» 
of  lawful  money  of  Great  Britain,  being  the  fifth  instalment  or  sum  of 
money  in  the  said  condition  mentioned,  and  interest  thereon  as  afore- 
said became  and  was  due  and  payable  from  the  said  defendant  to  the  said 
plaintiff,  and  which  said  last-mentioned  sum  of  £30  6«.  Id.  and  inter* 
est  as  aforesaid  are  still  due,  in  arrear,  and  unpaid  from  the  said  defendant  to 
the  said  plaintiff,  contrary  to  the  form  and  effect  of  the  said  condition  of  the 
said  writing  obligatory ;  which  said  three  last-mentioned  breaches  of  the  said 
condition  so  assigned,  the  said  plaintiff  doth  aver,  and  doth  give  his  said  Majes- 
ty's court  here  to  understand  and  be  informed,  are  further  and  other  breaches  of 
the  said  condition  than  the  said  breaches,  for  and  by  reason  of  which  he  obtained 
the  said  judgment,  so  by  him  recovered  as  aforesaid  ;  and  hereupon  the  aaid 
plaintiff,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
prays  the  writ  of  our  said  lord  the  king,  of  scire /actcw,  upon  the  said  judgment 
so  obtained  as  aforesaid  against  the  said  defendant,  to  be  directed  to  the  aaid 
sheriff  of  Middlesex,  suggesting  the  said  further  and  other  breaches  of  the  said 
condition  of  the  said  writing  obligatory  hereinbefore  assigned,  and  conunand* 
iog  the  said  sheriff  to  summon  the  said  defendant  to  show  cause  why  exeou* 
tion  should  not  be  had  and  awarded  upon  the  said  judgment  for  the  damages 
which  the  said  plaintiff  hath  sustained,  by  reason  *of  the  said  further  and  other  [*1890]^ 
breaches  of  the  said  condition  of  the  said  writing  obligatory,  and  it  is  granted 
to  him,  Hic.  returnable  before  our  said  lord  the  king  at  Westminster,  on  ~— — 

the  —  day  of next,  the  same  day  is  given  to  the  said  defendant  at  the 

same  place. 
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PBocBBo-      William  the  Fourth,  bj  the  grace  of  God,  of  the  United  Kingdom  of  Great 
^J^mL-   Britaio  and  Ireland  kins,  defender  of  the  Faith,  to  the  shoriff  of  Middlesex, 

OM  JUDO*  ®  ^       ^  ' 

MCMT.     greeting  : — Whereaa  T.  Y.  heretofore,  to  wit,  in  Term,  in  the  -—  yen 

w'^f  o^  our  reign,  in  our  court  before  us  at  Westminster,  by  bill,  without  our  writ, 
ieirejatimt  and  by  the  judgment  of  the  same  court,  recovered  against  defendant,  gentle- 
^^^  roan,  one  of  the  attorneys  of  the  court  of  our  lord  the  king,  a  certain  debt 
fiuiasfor  of  ^f  350,  and  also  £Z2  0«.  Ad*  for  his  damages  which  he  had  sustained,  as 
tbrcs  fttirw  ^^11  |,y  reason  of  the  detaining  of  the  said  debt,  as  for  his  costs  and  charges 
broaches  ^X  b>n^  about  his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was 
Y^^'*k  ^^^^^^^^^9  <^'  by  the  record  and  proceedings  thereof,  remaining  in  our  said 
bond  on  Court  before  us  at  Westminster  aforesaid,  manifestly  appears,  which  said  jodg^ 
which  ment  so  recovered  against  the  said  defendant  as  aforesaid,  was  had  and  ob- 
bad^been    ^ii^^^lt  Upon  a  certain  writing  obligatory,  bearing  date  the  '—  day  of  — — — 

obuincd     in  the  year  of  our  Lord and  sealed  with  the  seal  of  the  said  defendant, 

^'^  whereby  the  said  defendant  became  held  and  firmly  bound  to  the  said  plaintilT 

in  the  said  sum  of  <£350,  to  be  paid  to  the  said  plaintiff  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested,  with  and  under  a  certain  con- 
dition to  the  said  writing  obligatory  subscribed,  whereby,  afler  reciting,  &e. 
[itaie  reeiials]  it  was  declared,  that  if  the  said  defendant  and  £.  F.  or  either  of 
them,  their  or  either  of  their  heirs,  executors,  or  administrators,  did  and  should 
well  and  truly  pay  or  cause  to  be  paid,  unto  the  said  plaintiff,  his  executors, 
administrators,  or  assigns,  the  sum  of  J^181  16«.  6d.  with  lawful  interest  after 
the  rate  of  £5  per  cent,  per  annum  for  the  same,  in  manner  following,  that  is 
to  say,  the  sum  of  <£30  6«.  Id,  and  interest  from  the  date  thereof,  on  the  ' 

day  of then  next  ensuing,  and  the  like  sum  of  ^30  6«.  Id.  and  interest 

r  «i2911  ^rom  the  date  ^thereof,  at  the  end  of  twelve  calendar  months,  from  the  date  there- 
of, and  the  like  sum  of  ^30.  6s.  Id.  and  interest  from  the  date  thereof,  at  the  end 
of  the  next  succeeding  six  calendar  months,  until  the  whole  of  the  said  sum  of 
;fl81.  16s.  6d.  and  interest  as  aforesaid,  should  be  fully  paid  and  satisfied« 
without  fraud,  or  further  delay,  then  the  said  obligation  was  to  be  void,  or  other- 
wise to  be  and  remain  in  full  force  and  virtue ;  and  whereas  the  said  plaintiff 
«  heretofore  suggested  a  certain  breach  of  the  said  condition  of  the  said  writing 
obligatory,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided, 
to  wit,  that  after  the  making  of  the  said  writing  obligatory,  to  wit  on  the  — -— 

clay  of in  the  year  of  our  Lord the  said  sum  of  jC30  6s.  Id.  of 

lawful  money  of  Great  Britain,  so  payable  on  that  day  as  aforesaid,  ^uid  inter- 
est from  the  date  thereof,  became  and  was  due  and  owing  from  the  said  de« 
fendant  to  the  said  plaintiff,  and  was  in  arrear  and  unpaid,  contrary  to  the 
form  and  effect  of  the  said  condition  of  the  said  writing  obligatory ;  and  also 
a  further  breach  of  the  said  condition  of  the  said  writing  obligatory,  according  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  that  is  to  say,  that 
after  the  making  of  the  said  writing  obligatory  (to  wit)  on  the        '  day  of 

——  in  the  year  of  our  Lord aforesaid,  the  further  sum  of  £"SQ»  6s.  Id. 

of  hke  lawful  money  of  Great  Britain,  being  the  said  second  instalnieot  in 
the  said  condition  mentioned,  became  and  was  due  and  owing  from  the  said 


(x)  See  another  form  of  writ  of  scire  /a*  in  debt  on  articles  of  agroewent.  Id.  53G : 
CUM  for  further  breaches  on  annaity»bond,  and  the  like  in  the  Excbeauer  on  annuity- 
Tidd*»  Forms,  Gth  edit.  534;  and  the  like    bond,  afte^  former  scin/mmi-  Id.  ib. 


FOfll   FURTHER   BRfiACHES.  1^91 


defeadant  to  Che  said  plaiiiti0«  and  was  in  arrear  and  uofMiid,  contrary  to  the  'aocbciki 
form  and  effect  of  the  said  condition  of  the  said  writing  obligatory,  and  dama-   qn  judq 
ges   were   thereupon  assessed   for  and  by  reason  of  the  breaches  assigned,     ment. 
And  whereat  it  hath  been,  and  is  duly  suggested  by  the  said  plaintiff,   in  our 
said  coart  before  us,  as  other  and  further  breaches  of  the  said  condition  of 
the  said  writing  obligatory,  than  the  said  breaches  so  suggested  as  aforesaid, 
that  after  the  recovery  of  the  said  judgment,  to  wit,  on  the    ■       day  of  — • 

In  the  year  of  our  Lord at  Westminster,  in  your  county,  a  large  sum  of 

money,  to  wit,  the  sum  of  ^30.  6s.  Id.     [Same  as  the  statement  of  the  further 

brsaches  in  the  suggestions^  but  instead  of  saying  '*  in  the  county  aforesaid," 

soy,  **  in  your  county ;"]  and  also  for  that,  &c.     [As  ante^  1289,  in  the  sug^ 

gestion  of  the  second  further  breach^  toith  the  same  exception.] — And  that 

after  the  recovery  of,  &c.  [same  as  antSf  1288.]     For  which  said  three  last* 

mentioned  breaches  of  the  aforesaid  condition  of  the  said  writing  obligatory 

the  said  plaintiff  hath  humbly  besought  us  to  provide  him  a  proper  remedy,  * 

and  we,  *being  willing  that  what  is  just  in  this  behalf  should  be  done,  do,  ac-  [  ^1292  ] 

cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  command 

you,  that  by  honest  and  lawful  men  of  your  bailiwick,  you  make  known  to  the 

said  defendant  that  he  be  before  us  at  Westminster,  on the day  of 

—  next,  to  show  cause  why  execution  should  not  be  had  and  awarded 
against  him  upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  damages 
to  be  assessed  by  reason  of  the  said  last-mentioned  breaches  of  the  said  con-* 
dition  of  the  said  writing  obligatory,  if  it  shall  seem  expedient  for  the  said  de« 
fendant  so  to  do,  and  further  to  do  and  receive  what  our  said  court  before  us 
shall  then  and  there  consider  of  him  in  this  behalf,  and  have  there  then  the 
names  of  those  by  whom  you  shall  so  make  known  to  him,  and  this  writ. 

Witness,  Charles  Lord  Tenterden,  at  Westminster,  the day  of  — -  ii) 

the jrear  of  our  reign, 

Term,  ^  WilL  4.       ]>eclan- 

MiiOMsx,  to  wit     Our  lord  the  king  sent  to  his  sheriff  of  Middlesex  his  JJ^"  ^^ 
writ  closed,  in  these  words,  to  wit,  William,  &c.— [Here  copy  the  preceding  defendants 
writ,  and  then  proceed  as  foUoxcs :]— At  which  day,  before  our  lord  the  king,  JJP^ 
at  Westminster,  comes  the  said  plaintiff  by  C.  D.  his  attorney,  and  the  sher-  «etre  /a- 
iff,  to  wit,  C.  M.  esq.  and  T.  C.  M.  esq.  sheriff  of  the  said  county,  retujuod  «<"• 
to  our  said  lord  the  king,  that  the  said  defendant  had  not  any  thing  in  his  baili*. 
wick  whereby  he  could  give  him  notice  as  by  the  said  writ  he  was  commanded, 
nor  was  the  said  defendant  found  in  the  same,  and  that  the  said  defendant 
comes  not,  but  makes  default ;  therefore,  as  before,  it  was  commande<J  to  the 
said  sheriff,  that  by  honest  and  kwful  men  of  his  bailiwick,  he  should  make 
known  to  the  said  defendant  that  he  should  be  before  our  said  lord  the  king,  at 

Westminster,  on the day  of next,  to  show,  in  form  aforesaid, 

why,  &c  and  further,  &c.  the  same  day  was  given  to  the  said  plaintiff  there, 
&c.  at  which  said  day,  before  our  said  lord  the  king,  at  Westminster,  comes 
the  said  plarotiff  by  his  said  attorney,  and  the  sheriff,  as  before,  returneth  that 
the  said  defendant  had  not  any  thing  in  bis  bailiwick  whereby  he  could  give 
him  notice  as  by  the  said  writ  he  was  commanded,  nor  was  the  said  defen4ant 
found  m  the  same ;  and  the  said  defendant  being  solemnly  diFiftanded,  com^ 

YoL.  in.  *2 
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PEocBRD*  in  his  own  proper  person,  and  hereupon  the  said  plaintiff  prays  that  execution 

oh' juD€«  ™^y  ^^  adjudged  to  him  against  the  said  defendant,  upon  the  said  judgaienl 

MENT.     so  obtained  as  aforesaid,  for  the  damages  to  be  assessed  by  reason  of  the  said 

[^1293}  last-mentioned  ^breaches  of  the  said  condition  of  the  said  writing  obligatory. 

Writ  of  ^jy,  3,     j»f^^  defendant  suffered  judgment  by  defauU^  whereupon  ike  fol» 

thereon,      lowing  writ  of  inquiry  wa§  iseued.'] 

defendant  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
ftrtdfadg'  Britain  and  Ireland  king,  defender  of  the  Faith,  to  the  sheriff  of  Middlesex* 
mem  in  and  to  the  right  honorable  Charles  Lord  Tenterden,  our  chief  justice,  assigned 
^' '''''  to  hold  pleas  in  our  court  before  us,  greeting : — Whereas  A.  B.  heretofore,  in 
■  Term,  in  the  —  year  of  our  reign,  in  our  court  before  us,  at  West* 
minster,  by  bill,  without  our  writ,  and  by  the  judgment  of  the  same  court,  re» 
covered  against  C.  D.  gentleman,  one  of  the  attornies  of  the  court  of  our 
lord  the  king,  a  certain  debt  of  ^£350,  and  also  ^£32*  Os.  4d.  for  his  damages 
which  he  had  sustained,  as  well  by  reason  of  the  xletaining  of  the  said  debt, 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceedings 
thereof,  remaining  in  our  said  court  before  us,  at  Westminster  aforesaid,  man^ 
festly  appears ;  which  said  judgment  so  recovered  against  the  said  defendant 
as  aforesaid,  was  had  and  obtained  upon  a  certain  writing  obligatory,  bearing 
date  the  — — ^  day  of  —  ia  the  year  of  our  Lord,  —  &c  &c.  [Same  «t 
in  the  writ  of  scire  facias  from  the  bracket^  onfe,  1290,  to  the  aeteriek^  an/s, 
1291,  and  tlien  proceed  ae  /oi/ou^t :]— And  such  proceedings  were  thereupon 
had  in  our  said  court  before  us,  that  it  was  afterwards  considered  in  and  by 
the  same  court,  that  the  said  plaintiff  ought  to  have  execution  against  the  said 
defendant  upon  the  same  judgment,  for  the  damages  to  be  assessed,  by  reason 
of  the  said  three  last-mentioned  breaches  of  the  said  condition  of  the  said 
writing  obligatory,  as  appears  to  us  of  record,  and  thereupon  the  said  plaintiff, 
accordiog  to  the  form  of  the  Statute  in  such  case  made  and  provided,  having 
prayed  owr  writ  to  inquire  of  the  truth  of  the  said  three  last- mentioned  breach* 
es  of  the  said  condition  of  the  said  writing  obligatory,  and  to  assess  the  dama^ 
gts  which  he  had  sustained  thereby ;  therefore,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  we  command  you  the  said  sherifi^ 
tbat  you  summon  twelve  good  and  lawful  men  of  your  bailiwick  to  appear  be« 
fore  the  said  right  honorable  Charles  Lord  Tenterden,  our  said  lord  chief  jus* 

Uce,  assigned  to  hold  pleas  in  our  said  court  before  us,  on the  -*—  day 

[«1294]  of  — ^  next,  *at  Westminster  Hall,  in  your  county  of  Middlesex,  to  inquire 
diligently  on  their  oath  of  the  truth  of  the  premises,  and  to  assess  the  damages 
which  the  said  plaintiff  hath  sustained,  by  reason  of  the  said  last-mentioned 
breaches,  and  that  you  have  on  that  day  before  our  said  chief  justice  this  writ* 
We  likewise  command  our  said  chief  justice  that'he  certify  the  inquisition  be* 
fore  him  taken  to  us,  at '  Westminster,  on  *—  the  ■  ■  day  of  ■  next, 
together  with  the  names  of  those  by  wLose  oath  such  inquisition  shall  be 
taken,  and  that  he  also  have  there  then  this  writ.  Witness,  Charles  Lord 
Tenterden,  at  Westminster,  on  the  -— —  day  of  ^t— «-  in  the  — »  year  of  our 
reign. 


FOR  FORTHER  BREACHES.  1204 


-  Middl€9ex^  to  wit.     An  inquisition  indented,  taken  before  (he  right  bonora-   raocsio. 
ble  Charles  Lord  Tenterden,  chief  justice  of  our  lord  the  king,  assigned  to   oh' judo. 
hold  pleas  before  the  king  himself,  at  a  sitting  of  nisi  prtii^,  holden  before     mbmt. 
the  said  chief  justice,  at  Westminster  Hall,  in  the  great  hall  of  pleas  there,  in^tjon 

in  and  for  the  said  county,  on the day  of  -^  A.  D. by  virtue  thtnoo. 

of  the  king's  writ  hereunto  annexed,  by  the  oath  of,  &c*  {hert  mumeraU 
hpdve  jurorsi  twelve  gocd  and  lawful  n^n  of  the  bailiwick  of  the  sheriff  of 
the  said  county,  who  having  been  duly  summoned  to  appear  before  the  said 
chief  justice,  at  the  sitting  aforesaid,  and  having  accordingly  appeared,  and 
been  sworn  to  inquire  the  truth  of  the  breaches  in  the  said  writ  set  forth,  and 
to  assess  the  damages,  costs,  and  charges  in  that  behalf,  upon  thek  oadb  aay, 
that  the  several  matters  in  the  said  writ  alleged,  are  true,  and  that  the  said 
ptointiff  hath  sustained  damage  by  occasion  thereof,  to  the  amount  of  thd 
sum  of  £99.  18a.  3d.  over  and  above  his  costs  and  charges  by  him  about  his 
rait  in  that  behalf  expended,  and  for  those  costi^  and  chaises  to  40«.  In  wit« 
ness  whereof,  as  well  the  said  chief  justice  as  the  jurors,  have  hereunto  set 
their  hands,  the  day  and  year  first  above  written. 


For  increased  costs  £30  1  9 

i:99  18  3 

2  0  0 

8.  Le  Blanc.                                    30  1  9 


By  the  Court. 


£132  0  0 


Damages  in  the  whole. 

10th  April,  1830, 

\^A$  yet  of-^^^  Ttrm^  in  the year  of  the  reign  of  f  *1295] 

King  fVilUam  the  Fourth,  fi««l 

fVitneis,  Charlei  Lord  Tenterden.  thtnmi. 

MOikeex,  to  wit. — Our  lord  the  king  sent  to  his  sheriff  of  Middlesex  hia 
writ,  closed  in  these  words,  that  is  to  say,  William  the  Fourth. — [Sere  copy 
the  Jirei  sci.  fa.  to  the  end ,  verbatim,  and  then  proceed,  in  a  freeh  line,  at 
follows :] 

At  which  day,  before  our  said  lord  the  king,  fCt  Westmidster,  comei  the 
Miid  plaintiff  by  J.  L.  his  attorney,  and  the  sheriff,  to  wit,  C.  Itf.  esq.  and  T. 
0.  H.  esq.  sheriff  of  the  said  county,  retumeth  to  our  said  lord  the  king,  that 
the  said  defendant  hath  not  any  thing  in  his  bailiwick  whereby  he  can  give 
him  notice,  as  by  the  said  writ  he  is  commanded,  nor  is  the  said  defendant 
found  in  the  same ;  and  the  said  defendant  comes  not,  but  makes  default, 
tfierefore,  as  before,  it  is  commanded  to  the  said  sheriff,  that  by  honest  and 
lawful  men  of  his  bailiwick,  be  make  known  to  the  said  defendant  that  he  be 

before  our  lord  the  king  at  Westminster,  on the  day  of next,  to 

show,  in  form  aforesaid,  why,  &c.  and  further,  &c.  the  same  day  is  given  to 
the  said  plaintiff  there,  &c.  at  which  day,  before  our  said  lord  the  king,  at 
Westminster,  comes  the  said  plaintiff  by  his  said  attorney  and  the  sheriff,  as 
before,  retumeth,  that  the  said  defendant  hath  not  any  thing  in  his  bailiwick 
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i*Eoo<Bo-  whereby  he  can  give  him  notice^  as  bj  the  said  last-meDtioDed  writ  he  is  com- 
OM  jDDo*  mended,  nor  is  the  said  defcDdanl  found  in  the  same ;  and  the  said  defeodant 
MBiTT.  being  solemnly  demanded,  comes,  in  his  own  proper  person*  and  hereupoa 
the  said  plaintiff  prays  that  execution  may  be  adjudged  to  him  against  the 
said  defendant  upon  the  said  judgment  so  obtained  as  aforesaid,  for  the  da- 
mages to  be  assessed*  by  reason  of  the  said  last-mentioned  breaches  of  the 
said  condition  of  the  said  writing  obligatory,  ^c. ;  and  the  said  defendant  says 
nothing  to  bar  or  preclude  the  said  plaintiff*  from  having  execution  adjudged 
to  him  against  the  said  defendant  upon  the  said  judgment  so  obtained  aa 
aforesaid,  for  the  damages  to  be  assessed  by  reason  of  the  said  last-men« 
tioned  breaches.  Wherefore  the  truth  of  the  breaches  last  aforesaid,  and  the 
damages  thereby  sustained,  ought  to  be  ascertained  and  assessed  according 
to  the  form  of  the  Statute  aforesaidf  by  the  default  of  the  said  defendant,  and 
hereupon  the  said  plaintiflf  prays  the  writ  of  our  said  lord  the  king,  to  be  di- 
|[^1296  ]  reeled  to  the  sheriff  of  Middlesex,  *and  to  the  right  honorable  Charles  Lord 
Tenterden,  his  majesty's  chief  justice,  assigned  to  hold  pleas  in  the  court  of 
our  said  lord  the  king,  before  the  king  himself,  commanding  the  said  sheriflTf 

that  he  cause  to  come  before  the  said  chief  justice,  on the day  of 

■  next,  at  Westminster-hall,  in  the  county  of  Middlesex,  twelve  good«  &c. 
by  whom,  &c.  who  neither,  &c«  to  inquire  of  the  truth  of  the  said  last^men* 
tioned  breaches  above  asslgnedi  and  to  assess  the  damages  thereb]^  sustained 
by  the  said  plaintiff,  and  also  that  it  be  commanded  in  the  same  writ,  to  the 
said  chief  justice,  that  he  make  a  return  thereof  to  the  said  court  of  our  said 

lord  the  king,  before  the  king  himself,  at  Westminster,  on the day 

of  — i—  next,  and  it  is  granted  to  him,  &c.  the  same  day  is  given  to  the  said 
plaintiff  at  the  same  place.  At  which  day,  before  our  said  lord  the  king,  at 
Westminster  aforesaid,  comes  the  said  plaintiff  by  his  attorney  aforesaid,  and 
the  said  chief  justice  now  here,  returns  a  certain  inquisition  indented,  taken 
before  him,  at  a  sitting  of  nisi  priua  holden  before  the  said  chief  justice, 
holden  at  Westminster-hall,  in  the  great  hall  of  pleas  there,  in  and   for  the 

said  county,  on the — ^  day  of in  the year  of  the  reign  of 

Qur  said  lord  the  king,  by  the  oath  of  twelve  good  and  lawful  men  of  the 
bailiwick  of  the  sheriff  of  the  said  county,  by  which  it  is  found,  that  the  sev- 
eral matters  in  the  said  writ  alleged  and  assigned  as  aforesaid,  are  true,  and 
that  the  said  plaintiff  hath  sustained  damage  by  occasion  thereof,  to  the 
amount  of  the  sum  of  iS99*  ISs.  3cL  over  and  above  his  costs  and  charges  by 
him  about  his  suit  in  that  behalf  expended,  and  for  those  costs  and  charges  to 
ludipnent  40s*     Therefore,  it  is  considered,  that  the   said  plaintiff  do  have  execution 
algnodytke.  against  the  said  defendant  for  his  damages  aforesaid,  by  the  said  inquisition 
in  form  aforesaid  assessedt  and  also  £30*  la.  9d.  for  the  costs  and  charges  of 
this  suit,  by  the  court  of  our  said  lord  the  king  now  here  adjudged,  of  the  in- 
t^rease  to  the  said  plaintiff,  and  with  his  assent,  which  said  damages,  costs, 
Msrty,       and  charges,  in  the  whole,  amount  to  jCl32.     And  the  said  defendant  in 
mercy,  &c. 


[  ♦1297  ] 
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tn  ihs  Common  PUas,  # 

Term,  —  fVilL  4. 

London,  (to  wit.) — A.  S.  was  summoned  to  answer  to  W.  S.  in  a  plea  that  jjon  by  one 
•he  render  to  tbe  said  W.  S»  a  reasonable  account  for  the  time  during  which  lenam  in 
Bhe  was  bailiff  to  the  said  W.  S.  in  the  parish  of  [St.  Botolph,  Bishopsgate  ^""g^^i, 
Stieet,]  in  the  [city  of  London.]     And  thereupon  the  said  W.  S.  by   ■       his  co-tenant, 
attorney«  satth,  that  whereas  heretofore,  to  wit,  on  the  —  day  of- — -,  in  ^°'  noiac- 
the  year  of  our  Lord  -< — ^,  and  from  thence  for  a  long  space  of  lime,  to  wit,  first  count 
hitherto,  the  said  plaintiff  was  lawfully  possessed  of  one  undivided  moiety  or  stating  de- 
half  part,  the  whole  in  moieties  to  be  divided  [or  if  ike  plaintiff  was  seised  in  [i^te  been 
fee,  say,  **the  said  plaintiff  was  seised  in  his  demesne  as  of  fee,  of  and  in  tenant  in 
one  undivided,  &c."]  of  and  in  a  certain  messuage,  with  the  appurtenances,  ^^\ 
situate,  &c.  for  the  rest  and  residue  of  a  certain  term,  to  wit,  the  terra  of  six 
years,  commencing,  &c.  with  the  said  defendant,  during  all  that  time  held  the 
said  tenement,  with  the  appurtenances,  together  with  the  said  plaintiff,  as  ten- 
ants in  common  [or  if  the  seisin  was  in  fee,  say,  **  and  the  said  defendant  and 
-divers  other  persons  whose  names  are  to  the  said   plaintiff  unknown,  during 
all  that  time  held  the  said  tenements  with  the  appurtenances,  together  with  the 
said  plaintiff,  as  tenants  in  common;"]  and  the  said  defendant  had  also, 
during  all  that  time,  the  care  and  management  of  the  whole  of  the  said  prem- 
ises with  the  appurtenances,  to  receive  and  take  the  rents,  issues,  and  profits 
thereof,  and  as  bailiff  of  the  said  plaintiff,  of  what  she  received  more  than  her 
just  share  and  proportion  thereof  to  render  a  reasonable  account  thereof  to 
the  said  plaintiff,  and  his  said  *share  thereof,  when  the  said  defendant  should  (    ^298  J 
be  thereunto  afterwards  requested,  according  to  the  form  of  the  Statute,  &c. ; 
and   ahhough  the  said  defendant  during  the  time  aforesaid,  at,  &c'.  {venue) 
aforesaid,  received  more  than  her  just  share  and  proportion  of  the  rents,  is- 
sues, and  profits  of  the  said  tenements  with  the  appurtenances,  and  the  said 
plaintiff's  share  thereof,  that  is  to  say,  the  whole  of  the  rents,  issues,  and  pro- 
fits of  the  said  tenements  with  the  appurtenances ;  yet  the  said  defendant,  al- 
though she  wna  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  requested 
by  the  8»id  plaintiff  so  to  do,  hath  not  yet  rendered  a  reasonable  account  to 
the  said  plaintiff  of  the  said  rents,  issues,  and  profits  so  received  as  aforesaid, 
or  either  of  them,  or  any  part  thereof,  or  of  t>^e  snid  share  of  the  said  plaintiff, 
or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do, 
contrary  to  the  form  of  the  Statute  in  that  case  made  and  provided,  to  wit,  at, 

&c.  (oentcs)  aforesaid ;  and  whereas  also  the  said  defendant,  heretofote,  to  ^^^"^ 
^  '  count 

wit,  on  the  day  and  year  aforesaid,  and  from  thence  for  a  long  space  of  time,  against  de- 

(fl)  See  eommeneements,  ante,  IS,   17  ^  S  Campb.  238.— Tidd,  9ih  ediu  1,  8.— See  a 

and  forms  of    declarations,    pleas,  &e.    1  declaration  and  proceedings  in  account,  rcia* 

Wentw.  81,  and  id.  Index,  Account.     As  to  tive  to  goods  or  personal  property,  3  Wils. 

the  law,  see  Bac  Ab.  Account.— Selw.  N.  73  to  94.    As  to  the  appointment  of  audi- 

P.  Account— WMes*  Rep.  S08.  3  Wooddes.  tors,  S  Chit.  Rep.  10.— Tidd,  9th  edit.  S. 
•3.    5  Taant.  431.— 1  Marsh.  115,  S.  C— 
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i-HocEED-   iQ  ^i(^  hitherto,  at  the  parish  aforesaid,  was  bailiff  to  the  said  plaiDtiflT,  of  one 
ACCOUNT,  undivided  moiety  or  share  of  certain  other  messuages,  tenements,  and  prem* 

ises,  to  wit,  &c.  situate  and  being  at  the  parish  aforesaid,  and  the  said  defend* 

bailiif  of  a  ^^^^  during  all  the  time  last  aforesaid,  as  such  bailiflf,  took  and  received  the 

moieiy,       rents,   issues,  and   profits  of  the  said  last-mentioned   tenements,   with  the 

closino-        appurtenances,  to   render  a  reasonable  account  thereof  to  the  said  plaintiff 

that  defen-  when  she  should  be  thereunto  requested ;  yet  the  said  defendant,  although 

teHanrfn     ®^®  ^^*  afterwards,  to  wit,  on,  &c.  at,  &c.  (venae)  aforesaid,  requested  by 

common      the  suid  plaintiff  so  to  do,  hath  not  as  yet  rendered  a  reasonable  account  to 

^  ^'  the  said   plaintiff  of  the  said  last-mentioned  rents,  issues*  and  profits  so 

received  as  aforesaid,  or  either  of  them,  or  any  part  thereof,  but  hath  hitherto 

wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the  Statute 

aforesaid,  to  wit,  at,  &c.  aforesaid,  wherefore  the  said  plaintiff  says  he  is, 

injured,  &c. — [Common  conclusion  in  C.  P.] 

first  count  ats.  >      And  the  said  defendant  by his  attorney, 

of  deckra-  Feathcrston  and  wife.      )  comes  and  defends  the  *wrong  and  injury  when,  &c« 
lar  to  the  ^"^  ^^  ^^  ^^^  ^^^^  cause  of  action  in  the  said  [first]  count  of  the  said  declara- 
above         tion  mentioned,  the  said  defendant  says,  that  the  said  J.  and  £•  {actio  non,)^^ 
de^ndant^  Because  he  says,  that  he  the  said  defendant  never  had  the  care  and  manage* 
was  not      ment  of  the  said  premises  with  the  appurtenances,  in  the  said  [first]  count  of 
bailiff,  &c.  ^i^g   g^-j  declaration  mentioned,  or  any  part  thereof,  to  receive  and  take  the 
*1299]  rents,  issues,  and  profits  thereof,  or  as  bailiff  of  the  said  J.  and  £.  his  wife,  in 
right  of  the  said  E.  of  what  he  received  more  than  his  just  share  and  propor- 
tion thereof,  to  render  a  reasonable  account  to  the  said  J.  and  £•  and  their 
said  share  thereof,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested,  in  manner  and  form  as  the  said  J.  and  E.  his  wife,  have  in  the  said 
first  count  of  the  said  declaration  above  alleged,  and  of  this  the  said  defend- 
Second        ^^^  P"^^  himself  upon  the  country,  &c.     And  for  a  further  plea  in  this  behalf 
plea,   thut  as  to  the  said  supposed  cause  of  action  in  the  said  first  count  of  the  said  decla- 
d\i*    I  "c-  '^^'^^  mentioned,  the  said  defendant,  by  leave  of  the  court  here,  for  this  pur- 
ceive  more  pose  first  had  and  obtained,  according  to  the  form  of  the  Statute,  &c.  says,  that 
than  his     ^^^  ^^j^  j^  ^^^  £^  ^^^  ^jp^^  {actio  non. ) — Because  he  says,  that  he  the  said 

of  the         defendant  did  not  receive  more  than  his  just  share  and  proportion  of  the 

renu,  &c.   rents,  issues,  and  profits  of  the  said  premises  with  the  appurtenances,  in  the 

said  first  count  of  the  said  declaration  mentioned,  and  the  said  J.  and  E.'s 

share  thereof,  in  manner  and  form  as  the  said  J.  and  £.  have  in  the  said  first 

count  of  the  said  declaration  above  alleged,  and  of  this  also  the  said  defend- 

Third         ant  puts  himself  upon  the  country,  &c.     And  for  a  further  plea  in  this  behalf 

plea,   that  ^^  ^^  ^^^  ^^^^  cause  of  action  in  the  said  first  count  of  the  said  declaration 

he  has  ful- 

lyaccounu  mentioned,  the  said  defendant,  by  leave,  &c.  says,  that  the  said  J.  and  £. 

^'  {actio  non)* — Because  he  says,  that  after  the  time  during  which  the  said  J.  is 

in  the  first  count  of  the  said  declaration  alleged  to  have  had  the  care  and  man- 
agement of  the  said  premises  with  the  appurtenances  in  the  said  first  count 
mentioned,  to  receive  and  take  the  rents,  issues,  and  profits  thereof,  and  as 

(h)  See  Willes'  Rep.  SOS,  310.  Wils.  73  to  118.-1  Wentw.  88,  aod  the  In- 

(c)  See  forms  of  pleas,  &e.  in  account,  S    dez  at  the  end  of  that  volunae. 


t 
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bailiflr  of  the  said  J.  and  E.  to  render  such  account  as  therein  mentioned,  procrkd- 
to  wit,  on,  &c.  at,  &c.  aforesaid,  he  the  said  defendant  fully  accounted   with   account« 
the  said  J.  and  E.  concerning  the  said  time,  and  the  said  rents,  issues,  and 
profits  in  the  said  first  count  of  the  said  declaration  mentioned,  and  their  said 
share  thereof,  and  this,  &c.  therefore,  &c.     And  as  to  the  said  cause  of 
action  in  the  said  last  count  of  the  said  declaration  mentioned,  the  said  de- 
fendant says,  that  the  said  J.  and  £.  {actio  non.) — Because  he  says,  that  the  Fourth 
aaid  defendant  never  was  bailiflT  to  the  said  J.  and   E.  of  the  said  part  or  ^^^  ^^ 
share  of  the  said  premises  with  the  appurtenances,  in  the  said  last  count  of  count,  that 
the  said  declaration  mentioned,  or  any  part  thereof,  nor  ever  took  or  received  "^^^"^^'^^ 

•^  '  never  was 

the  rents   and  profits  of  the  said   premises  with,  the  appurtenances,  in  the  baili(r«and 
said  last  count  of  the  said  declaration  ^above  alleged,  and  of  this  also  the  said  ^^^  ^'l^ 

®  rents,  &c. 

defendant  puts  himself  upon  the  country,  &c.     And  for  a  further  plea  in  this  r4iFi300] 
behalf,  as  to  the  said  supposed  cause  of  action  in  the  said  last  count  of  the  Fifth  plea 
said  declaration  mentioned,  the  said  defendant  by  like  leave,  &c.  says,  that  the  ^^^^  (^  , 
said  J.  and  E.  (oc/io  non.) — Because  he  says,  that  af\er  the  time  during  which  he  had 
the  said  defendant  is  therein  supposed  to  have  been  the  bailiff  of  the  said  J*    ^  ^,^* 
and  E.  as  in  the  said  last  count  is  mentioned,  and  as  such  bailiff  to  have  taken 

and  received  the  rents  and  profits  therein  mentioned,  to  wit,  on  the day  of 

■■■  ■  ,  in  the  year  of  our  Lord ,  to  wit,  at,  &c.  aforesaid, he  the  said  defen- 
dant fully  accounted  with  the  said  J.  and  E.  concerning  the  said  time,  and  the 
said  rent,  issues,  and  profits  received,  as  in  the  said  last  count  is  mentioned, 
and  this  he  is  ready  to  verify  ;  and  therefore  he  prays  judgment  if  the  said  J» 
ftnd  E.  ought  to  have  or  maintain  their  aforesaid  action  thereof  against  him,  &c, 
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E9sex  (to  wit.) — Command  C.  D.  that  justly  and  without  delay  he  render  p^    . 
to  A.  B.  widow,  who  was  the  wife  of  E.  B.  her  reasonable  dower,  which  fall-  for  writ  of 
eth  to  her  out  of  the  freehold  which  was  of  the  said  E.  B.  late  her  husband,  *^<>^«'W« 
in  the  parish  of  E.  [or  **  parishes  of  E.  F.  and  G."]  whereof  she  has  nothing, 
as  she  says. 

Returnable  on . 

William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  y^^u   f 
Britain  and  Ireland  king,  defender  of  the  Faith,  to  the  sheriff  of  [Essex,]  dower  (6). 
greeting : — Command  C.  D.  that  justly  and  without  delay  he  rendec  to  A.  B. 
widow,  who  was  the  wife  (c)  of  £.  B.  now  deceased,  her  reasonable  *dower,  [  *1312] 

(s)  See  form  and  direcftona,  2  Saund.  43,  these  words,  and  where  the  writ  was  ;-* 

note  I  ;  S  Sell.  Prac.  let  ed.  994;  2d  ed.  '*  Command  .if.  ihat,  4>e.  ke  rtnder  to  E.' F. 

eOi,  and  Com.  Dig.  Pleader,  8  Y.  1.  her  reasoneihU  dcwer,  which  faUeth  to  her  of 

(&)  Booth,    66 — Fitz.    Nat.  Brev.    9th  the  freehoU^  tohUh  wot  of  B.  F.  Ute  hor  huir 

edit.  148— See  the  forme  in  8  Saund.  43,  btmd^"  flic,  an  objeclion  wee  taken  to  ths 

and  10  Weniw.  157.  writ,  becauee  it  was  not  **  Comnumd  A  th^L 

{e)  It  is  eaid  to  be  necessary  to  insert  4-c.  he  render  to  E,  F*  vho  rei  the  wife  ^ 
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pRocE«?D-  which  faWeih  to  her  of  the  freehold,  which  was  of  the  said  E.  B.  her  lata 

INGS 

IN  DOWER,  husband,  in  the  parish  of  E.  [or  **  parishes  of  E.  F.  and  6."]  whereof  she 
hath  nothing  as  she  says,  and  whereof  she  complains  that  the  said  C.  D.  de* 
forceth  her,  and  unless  he  shall  do  so,  and  if  the  said  A.  B.  shall  give  you  se- 
curity to  prosecute  her  claim,  then  summon  by  good  sumnioners  the  said  C. 
D.  that  he  be  before  our  justices  of  the  Bench,  at  Westminster,  on,  &c.  [a 
general  return  day,]  to  show  wherefore  he  hath  not  done  it,  and  have  there  the 
summoners  and  this  writ.  Witness  ourself  at  Westminster,  the  ■  day  of 
in  the year  of  our  reign. 

/John  Doe, 
Pledges  to  prosecute,  <      and 

(  Richard  Roe^ 
Summoners,  John  Venn, 

and  S  John  Herbert,  esq.  sheriff. 


.} 


Richard  Fenn 

Writ  of  William  the  Fourth,  &c.  to  the  sheriff  of  [Yorkshire  J  greeting: — Command 
^"h'^'  h  '^*  ^'  *^^^  i^^^y  ^^^  without  delay  he  render  to  A,  B.  and  M.  his  wife  (which 
widow  has  ^^^^  ^'  ^'^^  formerly  the  wife  of  G.  H.  deceased),  the  reasonable  dower  of 
married  her  the  said  M.  which  belongs  to  her  of  the  freehold  tenements  which  were  of 
^  the  said  G.  H.  formerly  her  husband,  at  S.  in  your  county,  whereof  she  hath 

nothing  as  they  say,  and  whereof  they  complain  that  the  said  T.  P.  doth  un<^ 

justly  deforce  them,  and  unless,  &c. 

Warrant  of  J*  W.  esquire,  sheriflT  of  [Essex,]  to  M.  N.  and  0.  P.  my  bailiffs  for  this 
S^"^  ^  time  only,  greeting : — By  virtue  of  a  writ  of  dower  of  our  lord  the  king  unds 
nihil  habetf  to  me  directed,  I  command  you,  that  you  command  C.  D.  that  ju8t« 
ly  and  without  delay  he  render  to  A.  B.  who  was  the  wife  of  E.  B.  her  rea* 
sonable  dower,  which,  &c«  (as  in  the  torit)  deforceth  her ;  and  unless  he  shall 
do  it,  then  summon  the  said  A.  B.  that  he  be  before  our  justices  at  Wcstmin- 

r*1818]  B^ci't  on to  show  *  wherefore  he  will  not  do  it,  and  that  after  the  said 

summons  is  made,  you  do,  at  the  most  usual  door  of  the  parish  church  of  the 
parish  of  E.  on  Sunday  next  after  the  said  summons,  immediately  after  divine 
service  is  ended,  proclaim  the  same  summons,  according  to  the  form  of  the  Sta- 

B.  F"  he.  for  she  ought  to  be  named  wife  the  parish  church  on  Sunday,  fourteen ' days 

of  B.  F.  in  the  bof;iniiirg  of  the  writ,  it  be-  at  le<tsi  before  ih :  return  of  the  writ.     Tha 

ing  the   nnmeby^^hich  she  hjs  any  claim  tenants  belt. g  aumoioned,  either  cast  an  es* 

to  dower,  the  court  held  the  objec(i(in  fain),  soio,   or  appear  or  m>tke  default.    If  they 

and  thnt  the  omission  was  not  supplied   by  cast  an  essoin,  the  demandant  must  adjoura 

the  snbs(  quent   words,   'o/ 9.    F.  her  hu9'  it  till  the  4lh  return  after.     If  they  appear 

bandf**  &c.— >  ro.   J»c    217. — 2  Snund.  43,  at  the  return  of  the  writ  of  summons,  or  up- 

note   i. —  The    writ  of  dower    should    be  on  ihe  adjournment  of  the  essoin,  the  de* 

bro  >ghi  og'iinsi  all  the  (.enanis  of  the  free-  mandani   then   counts.     But  if  tbey  make 

hold,  t.  c    the  persons  claiming  a  freehold  default,  a  grand  eape  issues  to  seise   ths 

interest,   and    not   mere   t'-nuiu  having   a  lands,  and  warn  the  tenants  to  appear  to 

chattel   interest.     It  is  issued  by  the  Cursi-  excuse  their  default,  which  if  they  do,  or 

tor.    The  first  process  thereon  is  a  sum-  the  demandant  release  it,   he  shall  count; 

mons  by  the  sheriff  or  his  officers,  which  but  otherwise  he  shall  have  final  judgment, 

may.be  either  served  upon  the   tenants  per-  2  Saund.  43,  note  I. 

sonally,  or  left  at  their  houses  or  lands,  de-  (d)  This  writ  was  framed  by  a  very  emi* 

manded  by  the  writ.    In  the  latter  case,  it  is  nent    Pleader  ;    see  another  form,  Beotb, 

usual  to  set  up  a  white  stick  or  wand  upon  166. 

the  premiws;  and  by  statuu  31  Elix.  c  3.  (a)  Ses  form,  SBaund.  4S,  note  K 
proclamafcion  must  be  made  at  the  door  of 
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tute  (/)  io  such  case  made  and  provided.     Given  under  the  seal  ofmj  office,  frockkd- 
&c.  "*^' 

IN  DOWER* 

By  virtue  of  his  majestj's  ^rit  of  dower  undt  nihil  habet,  to  the  sheriff  of  Summons 
[Essex]  directed,  and  by  virtue  of  the  said  sheriff's  warrant  to  us  directed,  ^^^^"^ 
we  do  hereby  require  and  command  you,  that  you  render  to  A.  B.  &c.  (as  in 
ih€  unit)  as  she  alleges   and  complains  that  you  the  said  C.  D.  keep  her 
out  of  the  same,  and  if  you  refuse  so  to  do,  then  we  do  hereby  summon  you 
that  you  be  and  appear  before  his  majesty's  justice,  at  Westminster,  on  ■ 
to  show  cause  why  you  do  not. 

Received  1st  Jan.  1831. 

/'John  Doe, 
Pledges  of  prosecution,  I      and 

(  Richard  Roe. 

T.  N. 


Summoners 
named  A 


of  the  within- f  ^j^'    • 
^'  ^'  (  J.  S. 


And  afler  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door  of  sheriff's 
the  parish  church  of  E.  within  specified,  *within  which  the  tenements  within  reium  to 

mentioned  do  lie,  upon  the  Lord's  day,  to  wit,  the  — -  day  of in  the  JJwcr(A). 

year  of  our  Lord immediately  alter  divine  service  and  sermon  in  the  [*1314j 

said  church  was  ended,  I  made  proclamation  of  the  aforesaid  summons,  ac- 
cording to  the  form  of  the  Statute  in  such  case  made  and  provided. 

J.  W.  esq.  sheriff. 

William  the  Fourth,  &c.  take  into  our  hand,  by  the  view  of  good  and  law-  Giaad 
ful  men  of  your  county,  the  third  part  of  [two  messuages,  one  hundred  acres  ^^  ^^* 
of  land,  ten  acres  of  meadow,  and  five  acres  of  wood,  with  the  appurtenan- 
ces,] in  the  parish  of  E.  in  your  county,  which  A.  B.  in  our  court,  before  our 
Justices  at  Westminster,  claims,  as  the  dower  of  her  the  said  A.  B.  of  the  en- 
dowment of  J.  B.  her  late  husband,  against  C.  D.  by  our  writ  of  dower  unde 
nihil  habeU  for  the  default  of  him  the  said  C.  D.  and  the  day  of  the  taking 
thereof  make  known  to  our  justices  at  Westminster,  by  your  letters  under  seal, 
and  summon  by  good  summoners  the  said  C.  D.  that  he  be  before  our  justi- 

(/)  31  Elis.  c.  3.  f.  9.  claim  that  he  made  summons  on  the  land, 

ig)  Seeform, «  Saund.  43,not«  I.— SSel.  ibid.    However,  according  to   the  modern 

Prae-  1st  ed.  295 ;  Sd  ed.  803 ;  and  1  Taunt,  practice,  it  seems  sufficient  to  return  "  that 

4)5,  he  the  sheriff  made  proclamation  of  the  said 

(A)  See  form.  8  Saund.  43,  n.   1.    «  Sel.  summons,  according  to  the  form  of  the  slat- 

Prac.  Isl  ed.  S95  ;  8d  ed.  803,  and  Furnjs  v.  ute,  &c"     On  the  return  of  ths  summons, 

Waterhouse,  1  Mod.  197.     It  must  appear  the  tenant  is  entitled  to  an  €999int  which  is 

on  the  return,  that  the  land  lies  within  the  entered  in  the  office  of  the  clerk  of  the  w 

parish  where  the  proclamation  of  the  sum-  soins  of  the  C  R  upon  the  day  of  such  re- 
mons  was  made,  and  that  the  proclamation  ^  turn  ;  but  it  cannot  be  entered  as  if  made  by 

was  made  after  the  summons,  ibid.    Where  attorney,  for  it  is  inconsistent  to  say,  that  a 

the  lands  lie  in  several  parishes  or  town-  man  has  a  legal  esaui  for  noi  appearin| 

ships,  it  seem«  that  a  proclamation  made  at  when  he  does  really  appear  by  aitornty,  1 

the  chiireh  or  chapel  door  of  one  parish  or  Wils.  !•♦.  -  .« 

township  is  sufficient  within  the  ac^  31  Bliz.        («)  See  8  Saund.  43,  note  I.—IO  Went. 

e.  3.  s.  8;— Hob.  133.    But  a  return  that  the  88S,  7.-8  Sel.  Prac.  1st  ed.  89^  S ;  8d  ed. 

shsriff  bad  proelaimed  •*  the  contests  of  the  S03 ;  and  Cdm.  Dig.  Pleader,  8  Y.  1 . 
writ.**  is  insufficient,  because  he  must  pro- 
Vol.  III.                                43 
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FBOctsD-   cee  at  Westminster,  on to  aoswer  and  show  wherefore  he  was  not  before 

IN  DowBR.  ^^^  justices  at  Westminster,  on  ■  according  as  he  was  summoned   [but 

when  the  default  is  for  not  appearing  on  the  adjournment  day  of  the  e«totn, 
then  say,  **  wherefore  he  did  not  keep  the  day  given  him,  by  reason  of  his  es- 
soin,"] before  our  justices  at  Westminster,  on  ■  last  passed,  and  have  there 
the   names  of  those  by  whose  view  you  should  do  this,  and  this  wrii(i!e). 

Witness, Lord  — »-  at  Westminster,  the  day  of in  the 

year  of  our  reign." 

1*181fi]       *®y  virtue  of  this  writ  to  me  directed,  on  the  — > —  day  of in  the  year 
«tiurn   of  within  written,  I  have  taken  into  the  hands  of  our  lord  the  king,  by  the  view 
theiiflf(/).  ^^  Q^  p   ^^^  Q  j^^  g^^j   ^^^  \eLy^M  men  of  my  county,  the  third  part  of  the 

lands  and  tenements  within  mentioned,  with  the  appurtenances,  as  I  am  with- 
in commanded,  and  I  have  by  T.  N.  and  J.  S.  given  notice  to  the  within  men- 
tioned A.  B.  to  be  and  appear  (m)  before  his  majesty's  justices  at  Westmin- 
ster, at  the  time  and  place  within  mentioned,  as  I  am  also  within  commanded. 
Summoners  of  the  within  named  A.  B.,  T.  N.,  and  J.  S. 

J.  W.  esq.  sherifil 

p.  .  Essex  (to  wit.) — A.   B.  widow,  who  was  the  wife  of  £.  B.  esq.  deceased, 

cottnt  in      by her  attorney,  demands  against  C.  D.  the  third  part  of  [ten  messua- 

doww  (»).  g^g^  ten  barns,  ten  stables,  four  gardens,  four  orchards,  one  water  corn-milU 
two  thousand  acres  of  land,  two  hundred  acres  of  meadow,  two  thousand 
acres  of  pasture,  two  thousand  acres  of  manor,  and  two  hundred  acres  of 

woodland,]  with  the  appurtenances,  in  the  parish  of in  the  county  of 

Essex,  as  the  dower  of  the  said  A.  B.  of  the  endowment  of  the  said  E.  B. 
deceased,  heretofore  her  husband,  whereof  she  hath  nothing,  &c. 

Th    Ik  Yorkshire  (to  wit.) — M-  F.  and  M.  his  wife  (which  said  M.  was  formerly 

by  wife      the  wife  of  G.  S.  deceased,)  by their  attorney,  demand  against  T.  P. 

and  her      (^  third  part  of  [one  undivided  moiety  of  fourteen  messuages,  fourteen  out- 
husband,     houses,  fourteen  yards,  fourteen  gardens,  and  two  acres  of  land,]  with  the  ap- 
purtenances, at  in  the  county  of  York,  as  the  reasonable  dower  of  the 

said  M,  by  the  endowment  of  the  said  T.  P.  formerly  her  husband,  by  the 
writ  of  our  lord  the  now  king  of  dower,  whereof  she  hath  nothing,  &c. 

r*iaifil      *J^reconshire  (Ss.)— S.    W.  widow,  who  was  the  wife  of  T.  W.  by  L.  L, 

The  like    ■'^^  ^'  ^'  ^^^  *''®  ^^J'n^t'e^^  ^y  ^^^  court  of  our  lord  the  king  here  to  prose- 
by  an  in- 

nDt(o).  ^jjj  j^  ^1,^  sheriff  do  not  return  the  writ,  grand  eape,  the  demandant,  instead  of  in- 
the  demandant  may  sue  out  an  atio$  grand  sisiing  upon  final  judgment  against  the  (en- 
cape  at  the  return  of  ibe  first  writ ;  the  firm  ant  for  his  default  to  the  summons,  may 
of  the  entry  of  the  grand  cape  and  alias,  waive  the  default,  and  talte  an  appearance 
when  the  tenant  makes  default  at  the  reiurn  ^upon  the  grand  cape,  and  so  in  petit  cap§^  1 
of  the  summons,  is  in  Rast.  Eni.  239  a,  pi.  4.  Salk.  216,   2 1 7.— 6  Mod.  4.-2  Saund.  43, 

(I)  See  2  Saund   43,  note  I  ;  and  2  Sel.  u.  1. 
Prac  Ist  edit.  296  ;  2d  edit.  204.  (n)  See  forms,  2  Wils.  1 18.— Morg.  Free 

(m)  If  the  tenant  neglect  to  appear  on  582.— 2  Saund.  44,  329.— Booth,  118,166. — 

the  return  ofihcgrroit«<  cope,  the  demandant  Lil.  Ent.   189.— 10  Went.   157*    Id.  Index, 

is  strictly  entitled  to  judgment  of  seisin,  and  164,  165.— Com.  Dig.  Pleader,  2  Y.  2. 
to  ut  award  of  writ  of  inquiry  of  damages ;         («)  See  forms,  2  Sauad.  44,  329. 
but  if  the  tenant  appear  on  the  return  uf  the 
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cute  for  the  said  S.  who  is  within  age,  as  her  next  friends,  demands  against  J.  p^ocbip. 

W«  a  (p)  third  part  of  [the^  manor  of  C.  and  R.  and  of  fourteen  messuages,  m  dowbk. 

two  water  corn-grist  millti,  five  hundred  acres  of  land,  sixty  acres  of  meadow, 

one  hundred  acres  of  pasture,  one  hundred  acres  of  wood,  two  hundred  acres 

of  furze  and  heath,]  with  the  appurtenances,  and  [eighty  shillings  of  rent  in  L., 

B.,  and  C.,]  as  her  dower  of  the  endowment  of  the  said  T.  her  late  husband, 

&c. 

And  the  said  W.  by  H.  B»  who  is  admitted  by  the  court  of  the  king  here  Pisa  by 
to  defend  in  this  behalf  for  the  said  W.  who  .is  under  the  age  of  twenty- one  ^*^'^"^^^.^ 
years,  as  the  guardian  of  the  said  W.,  cometh  and  saith,  that  from  the  death  an,  that  h« 
of  the  said  J.  late  husband  of  the  said  M.  he  hath  been  always  ready,  and  still  ^"'  ^^* 
is  ready,  to  render  to  the  said  M.  her  dower  of  the  said  tenements  and  prem-  ready  to 
ises,  with  the  appurtenances,  and  rendereth  the  same  here  in  court  to  the  gender 
•aid  M.  """'^«>- 

And  the  said  C.  D.  by his  attorney,  comes  and  says,  that  the  said  A.  Plea  n«  tm- 

B.  ought  not  to  have  her  dower  of  the  manors,  tenements,  and  rents  aforesaid,  ^^'J^^^ 
with  the  appurtenances  *and  advowsons  aforesaid,  of  the  endowment  of  the  (r). 
said  E.  B*  heretofore  her  husband,  because  he  says,  that  the  said  £.  B.  here-  [^1317] 
tofore  her  husband,  was  not,  either  on  the  day  on  which  he  married  the  said 

A.  B.  or  ever  after,  seised  of  such  estate  of  and  in  the  said  manors,  tenements, 
and  rents,  with  the  appurtenances  and  advowson  aforesaid,  whereof,  &c.  that 
he  could  endow  the  said  A«  B.  thereof,  and  of  this  he  puts  himself  upon  the 
country,  and  the  said  A.  B.  doth  the  like.     Therefore,  &c. 

And  the  said  C»  D.  by  ■         his  attorney,  comes  and  says,  that  the  said  A.  Plea  ne  un- 

B.  ought  not  to  have  her  dower  in  this  behalf,  as  having  been  the  wife  of  the  ^'^  «cau^ 
said  £.  B.  deceased,  because  he  says,  that  the  said  A.  B.  never  was  accoa- 

pled  to  the  said  £.  B.  deceased,  in  lawful  matrimony,  and  this  the  said  C.  D. 
is  ready  to  verify,  and  therefore  he  prays  judgment  if  the  said  A.  B.  ought  to 
have  her  dower  of  the  messuages  and  tenements  aforesaid,  with  the  appurte- 
nances* 

And  the  said  A.  B.  by  the  said her  attorney  aforesaid,  says,  that  she  Replica- 
tion that 

(p)  Afler  the  demandant  has  counted,  it  (r)  See  S  Saund.  329.— 1  Rich.  Piac.  C.  they  were 

is  held  in   marvy  cases  that  the  tenant  may  P.  4th  edit.  440. — S  Wila.  1 18. — Morg;.  Prec. 

pray  a  view,  Co.  Ent.   177  a.— Rast.   Ent«  582,  683,  584.— 10  VVentw.  159,  BO.—Booth, 

228  b,  232   b,   239  b.— Clift.  Ent   2f9.— 3  167.— Rast.  Ent.  230  n,  s.  10,  Dower.— Co. 

Lev.   109. — Whelpdaler.  Whelpdale,  ibid.  Ent.  176  a,  Dower. — Hearne,  340,  Dower. — 

220.— Barnes  9.  Rich.     But  Dyer,  179  a,  pi.  R5b.    Enu  237.— 1   Bro.  Ent.  203.— Clift. 

41—2  Inst.  481—3  Fiiz.  View,  55—2  Lev.  Ent.  203,  pi.  12.     Proof  by  demandant  that 

1 17 — Astcnal  v.  Aslenal,  are  to  the  contrary,  her  deceased  husband  was  in  receipt  of  rents 

It  is  probable  that  the  strong  inclination  of  and  profits,  is  jirtmayacie  evidence  of  a  suf!i- 

the  court  would  be  to  discountenance,  if  not  cient  seisin,  10  Wentw.  160,  1.     See  other 

disallow,  the  pleti,  being  dilatory,  as  it  ncces>  pleas,  2  Saund.  44  and   45,  n.  1. — Booth, 

sarily  occasions  great  delay  in   a  demand  167,  &c. — 10  Wentw.  Index,  164,  5. 

much  favored  in   taw,  and^the  widow  is  in  («)  See  form,  2  Wils.  118. — Morg.  582. — 

the    mean   time   without    any  support,   2  10  Wentw.  Prec.  158. — 2  Hen.  Bla.  145  ; 

Saundw  44,  n.  3.  see  the  law,  and  forms  of  pleas  and  certifi- 

Sq)  See   form,   1   Rich.  Prac.  C.  P.  4th  cate  referred  to,  in  2  Saund.  44,  45,  n.  l.~- 

edit.  437,  8,  and  proceeding  thereon.     As  to  Rast.  Ent.  228  a,  228  b.— Co.  Ent.  180  a,  b. 

the  uie  of  this  plea,  see  2  Sel.  Prac.  2d  edit.  — Rob.  Enu  240.— 1  Bro.  Ent.  204. 
210.— Co.  Lit.  32. 
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PROCEED-  ought  DOt«  by  aiiy  thing  in  the  plea  of  the  said  C.  D.  above  aUeged,  to  be  bar- 
IV  DowEE.  ^^^  ^'^^'^  having  her  aforesaid  dower  in  this  behalf,  because  she  says,  that  she 

the  said  A.  B.  on  the,  &c.  at  -^-^  in  the  county  of in  the  parish  church 

mArrLI  in  ^^ ^^  ^'^'  ^^«  ^^'  ^^^ovesaid,  was  accoupled  to  the  said  £.  B.  deceased, 

England      in  lawful  matrimony,  and  this  she  is  ready  to  verify,  when,  where,  and  in  such 
^  ^'  manner  as  the  court  here  shall  consider,  &c. 


[  *1318l      *And  the  said  A.  B.  by  the  said her  attorney  aforesaid,  says,  that  she 

The  lik«  ought  not,  by  any  thing  in  the  plea  of  the  said  C.  D.  above  alleged,  to  be  barred 
marriaee  ^^^^  having  her  aforesaid  dower  in  this  behalf,  because  she  says,  that  she  the 
took  place  said  A.  B.  on,  &c.  was  accoupled  to  the  said  E.  B.  deceased,  in  lawful  mat- 
^  f  ^uiT  ninony,  at  Edinburgh,  in  that  part  of  Great  Britain  called  Scotland,  and  this 
she  prays  may  be  inquired  of  by  the  country. 

Plea    that      ^"^  ^^^  ^^^^  ^*  ^*  ^X ^^^  attorney,  comes  and  sajrs,  that  the  said  A. 

wifeeloped  B.  and  E.  his  wife,  ought  not  to  have  the  dower  of  the  said  £•  of  the  said  one 

husband'  undivided  moiety  of  the  said  tenements  and  premises  in  the  said  declaration 

and  lived  mentioned,  with  the  appurtenances,  by  the  endowment  of  the  said  F.  former^ 

i«  th  h'e**^^  her  husband,  because  he  the  said  C.  D.  says,  that  the  said  .£.  heretofore,  and 

present  and  in  the  life-time  of  the  said  F.,  and  during  her  coverture  with  and  whilst 

husband  ^y^^  ^^   ^^  ^y*^  ^p  ^^  g^^jj  p    ^^  ^il    ^q    ^^^  ^^   ^^^  ^^  y^^j,  ^^^    accord, 

and  without  the  licence  or  consent,  and  against  the  will  of  the  said  F«,  eloped 
from  and  left  him  the  said  F.  her  said  husband,  and  thereupon  then  and  there, 
and  continually  afterwards,  lived  in  adultery  with  the  said  A.  B.  during  the 
whole  life  of  the  said  F.  to  wit,  at^  &c.  aforesaid  ;  and  the  said  C.  D.  further 
in  fact  says,  that  the  said  F.  in  his  life-time  was  not  at  any  time  after  the  said 
E*  so  as  aforesaid  eloped  from  the  said  F.,  or  whilst  or  after  the  said  E. 
r  *i3i9i  eloped,  lived  from  the  said  6.  in  adultery  with  the  said  *A.  B.  voluntarily  or 
in  any  manner  reconciled  to  the  said  E.  {x)  and  this  he  the  said  G*  D.  is  ready 
to  verify  ;  wherefore  he  prays  judgment  if  the  said  A.  B.  and  E.  ought  to  have 
the  dower  of  the  said  E.  of  the  said  one  undivided  moiety  of  the  said  tene- 
ments and  premises  in  the  said  declaration  mentioned,  with  the  appurtenances, 
by  the  endowment  of  the  said  F.  formerly  her  husband,  &c« 

(C)  See   10  Wentw.  Piec.  158. — 8  Rast.  — Co.   EnL  I8U.    This  replication  was  de- 

EnL  S28. — Co.  Ent.    160.— 2  Saund.  44,  5,  murred  lo  on  three  grounds,  first,  because  a 

in   notes.    The  record  proceeds  in  the  foi-  marringe  in  Scotland  did  not  entitle  the  de- 

loTving  manner;  **  and  oecause  the  cogni-  mandant  to  dower ;  second,  because  no  place 

since  of  cau8-3S  of  this  kind  belongcih  lo  the  in^  England  was  alleged  for  a  venue ;  and 

Ecclesiastical   Court,   therefore   it   is  com-  thirdly,  because  it  concluded  to  the.  country, 

manded  to                ■  bi&hop  of                  the  but  the  replication  was  held  sufficient;  the 

diocesan  of  the  snid  place,  that  he,  convening  first  point  wns  given  up,  and  the  two  others 

before  him  those  who  ouj^ht  to  be  conven-^d  were  decided  against  the  defendant,  it  was 

in  this  behalf,  do  diligently  inquire  into  the  held,   that  a  marriage  in  a  foreign  country, 

truth  of  the  fact,  and   what  he  shall  fir.d  was  properly  triable  by  a  jury.     SHen.Bla. 

thereon,  he  shall  make  appear  here  to  our  145. — Ilderton  v.  Ilderton,  and  2  Saund.  44, 

ju.nices  at  Westminster,  by  his  letters  patent  45,  in  notes. — 5  East,  473. 

and  writ  close."    Then  follows  the  writ  to  (to)  Sec  Rast.  Ent.  2S0,  s.  9. —  Rob.  Ent. 

tho  bishop,  reciting  the  pleadini^s  and  issue,  2G0. —  1  Bro.  Ent.   201. — 2  Saund.  44,  &,  io 

ond   the  parish  church  where  the  espousals  nores,  and  see  the  form  in  6  Bing.  135. 

are  alleged  to  have^taken  place,  2  Hen.  Bla.  (x)  This  allegation  seems  unnecessary, 

149.                         '  as  a  reconciliation  must  be  replied,  if  relied 

(u)  See  10  Wentw.  158.— Rast.  Ent.  228.  on,  2  Saund.  4%  n.  I, 


• 
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And  tke  said  A.  B.  and  E.  his  wife,  as  to  the  said  plea  of  the  said  C.  D.   rr.ocAED- 
Bay»  that  theyf  by  reason  of  any  thing  by  the  said  C.  D.  in  that  plea  above  ,^  d.>wkr« 
alleged,  ought  not  to  be  barred  from  having  the  dower  of  the  said  £.  of  the      — 7- 
said  one  undivided  moiety  of  the  said  tenements  and  premises  in  the  said  dec-  tion'that 
laration  mentioaedi  with  the  appurtenances,  by  the  endowment  of  the  said  F.  site  drd  not 
formerly  her  husband,  because  they  say  that  she  the  said  E.  in  the  life-time  i/  ^  ^^  ^^^ 
the  said  F.  did  not  elope  fro.n  the  said  F.  her  said  husband,  nor  live  from  him 
the  said  F.  in  adultery  with  the  said  A.  B.  in  manner  and  form  as  the  said  C. 
D*  hath  above  in  his  said  plea  in  that  behalf  alleged.     And  this  they  pray  may 
be  inquired  of  by  the  country,  &c. 

J.  H.  \      (St.) — And  the  said  J.  H.  by  W*  6.  his  attorney,  comes,  and  as  to  Pieas  by 
at8«    >  one  acre  of  land,  with  the  appurtenances,  in  the  parish  of  W.  afore*  <^efendant 
J.  C.  f  said,  part  of  the  said  thirty  acres  of  land,  in  the  said  demand  of  the  sole  tenan- 
aaid  A.   mentioned,  and  whereof,  &c.  and  also  as  to  one  acre,  and  the  half  of  ^X.'  ^^  ^^* 
another  acre  of  meadow,  with  the  appurtenances,  in  W*  aforesaid,  part  of  the  ««  unqui9 
said  thirty  acres  of  meadow  in  the  said  demand  of  the  said  A.  mentioned,  "''^<  9^ 
and  whereof,  &c.  says,  that  he  the  said  «L  H.  on  the  day  of  suing  forth  the  tlMTmi- 
original  writ  of  the  said  A.  and  before  was,  and  from  thence  hitherto  hath  been,  due,  plea 
and  still  is,  sole  tenant  of  the  said  one  acre  of  land,  and  one  acre  and  an  half  nure  ^'and 
of  meadow,  parcel,  JLC.  without  this  that  the  said  G.  T.  on  the  day  of  suing  proceed- 
forth  the  original  writ  of  the  said  A.  or  at  any  time  since,  had  any  thing  in  the  l^^)    "^ 
said  one  acre  of  land,  and  one  acre  and  an  half  of  meadow,  parcel,  &c.  with 
the  appurtenances. 

• 

And  the  said  J.  H.  by  leave,  &c.  further  says,  the  said  A.  ought  not  to  Sacond 
have  her  dower  thereof,  or  of  any  part  thereof,  of  the  endowment  of  the  said  P'*^ 
J.  C.  heretofore  her  husband  ;  because  he  says,  that  he  the  said  J.  C.  hereto- 
fore  the  husband  g£  the  said  A.  neither  on  the  day  on  which  he  espoused  the 
said  A.  or  at  any  time  afterwards,  was  seised  *of  the  said  one  acre  of  land,  [  *1320] 
and  one  acre  and  an  half  of  meadow,  with  the  appurtenances,  or  of  any  part 
thereof,  of  such  an  estate  whereby  he  could  endow  the  said  A.  thereof;  and 
this  be  is  ready  to  verify,  &c. 

And  as  to  the  residue  of  the  said  lands  and  tenements  mentioned  in  the  Third  plea. 
said  demand  of  the  said  A*  and  whereof,  &c.  he  the  said  J.  H.  says,  that  the 
said  J.  H.  cannot  render  to  the  said  A.  her  dower  thereof,  or  any  part  thereof; 
because  he  saith,  that  he  the  said  J.  H.  is  not,  nor  on  the  day  of  suing  forth 
the  original  writ  of  the  said  A.  or  at  any  time  since  has  been  tenant  thereof, 
or  of  any  part  thereof,  as  of  freehold,  either  solely  or  jointly  with  the  said  6. 
T.  and  this  he  is  ready  to  verify ;  wherefore  as  to  the  said  residue  of  the  said 
lands  and  tenements,  he  prays  judgment  of  the  said  writ,  &c« 

Upon  these  pleas,  Mr.  Warren  gave  the  following  opinion :~- 

**  As  here  is  in  thb  case  a  separate  tenancy,  there  ought  to  be  separate 

(y)  RasU  Eat  330.— S  Saund.  45,  note  1.  (s)  See  Morg.  Free.  583. 
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MinctBD-  actions,  and  defeodants  having  seTereily  pleaded  non-tenaney,  I  IhHikihui 
IN  Do^vER.  ^^^^^  ought  to  he  discontiDiied,and  new  ones  brought  against  each  respective 

tenan.t." 

Issue,  &c.      To  save  the  trouble  of  beginning  anew,  Mr.  H.'s  attorney  conseiited  to 
in  dower,    ^j^^  j^j^  p|^^^  ^^^  ^^^  attomies  being  agreed,  Mr.   W.  drew  the  following 

issue,  &c« 

First,  the  declaration. 

Then  the  plea  of  defendant  T. 

And  the  said  J.  H.  by  W.  G.  his  attorney,  comes  and  says,  that  he  is  not, 
nor  on  the  day  of  suing  out  the  original  writ  of  the  said  A.  or  at  any  tinoe 
aAer,  either  jointly  with  the  said  6.  T.  or  solely,  tenant  of  the  said  premises, 
in  the  said  demand  of  the  said  A.  mentioned,  or  of  any  part  thereof,  and  this  he 
is  ready  to  verify ;  wherefore  he  prays  judgment  of  the  said  writ,  and  that  the 
same,  as  to  him  the  said  J.  H.  be  quashed,  &c. 

And  the  said  A.  says,  that  she  cannot  deny  the  matters  contained  in  the 
[  *1821  J  said  plea  of  the  said  J.  H.  but  admits  the  *same  to  be  true  ;  therefore  it  is 
considered  by  the  justices  here,  that  the  said  writ,  as  to  the  said  J.  H.  be 
quashed,  &c.  and  the  said  A.  as  to  the  said  plea  of  the  said  6.  T.  above  last* 
iy  pleaded  in  bar,  says,  that  she,  by  any  thing  therein  alleged,  ought  not  to  be 
barred  from  recovering  of  her  dower  in  this  behalf  against  the  said  G.  be- 
cause she  says,  that  she  the  said  A.  at  A.  in  the  county  of  B.  at  and  in  the 
parish  church  of  A.  aforesaid,  in  the  life-time  of  the  said  J.  to  wit,  on,'&c. 
was  coupled  with  the  said  J .  in  lawful  matrimony ;  and  this  she  is  ready  to 
verify,  where,  when,  and  in  what  manner  this  court  here  shall  direct,  &c.  and 
because  the  cognizance  of  this  matter  wholly  belongs  to  the  Ecclesiastical 
Court :  therefore  G.  D.  by  divine  permission,  bishop  of  £.  F.  diocesan  of 
that  place,  is  commanded  that  calling  together  before  him  such  as  in  this  be- 
half ought  to  be  called,  he  diligently  inquire  the  truth  of  the  premises,  and 
what  he  shall  have  found  by  such  inquiry,  he  make  appear  to  his  majesty's' 
justices  here,  in  three  weeks  from  the  day  of  the  Holy  Trinity,  by  his  letters 
patent  and  writ  close ;  and  as  to  the  trial  of  the  issue  above  joined  between 
the  said  parties  to  be  tried  by  the  country,  the  sheriff  u  commanded  that  he 
cause  to  come  here  in  three  weeks  from  the  day  of  the  Holy  Trinity,  twelve, 
&c.  by  whom,  &c.  and  who  neither,  &c.  to  recognize,  &c.  because  as  well, 
&c.  the  same  day  is  given  to  the  said  parties  here,  &c. 

Forms  of        See  form  of  issue,  award  of  venire  jurata,  retpite  of  jury ^  and  other  jiro- 
IrdoJtr    ceerftVi^s,  2  Saund.  330,331 — 10  FFcnto.   169,  l60.-^2  Saund.  45,  in  the 
notes. 

Postea,  Afterwards,  that  is  to  say,  on  the  day  and  at  the  place  within  mentioned, 

*K  ^*"f       before ,  chief  justice  of  our  lord  the  king,  of  the  Bench,  and  Sir , 

husband     o^^  other  of  the  justices  of  our  said  lord  the  king,  of  the  Bench,  justices  of 
died  seised,  our  said  lord  the  king,  assigned  to  take  the  assizes  in  the  county  of    ■     ,  ac« 
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corcKnff  to  the  form  of  the   Statute,  &c.   come  as  well  the   within-mentioned  pkocbbb- 
F.  D.,  widow,  as  the  within-named  *B.  D.  by  her  attorney,  within-mentioned,  ^^  dowek, 

and   the  jurors  of   the  jury,  whereof  mention  is  within   made,  being  sum-       

mooed*  some  of  them,  that  is  to  say,  J.   B.,  J.  G.  junior,  J.  6.,  £.  O.,  R.  f^^  *^ 
H.,  J«  Fm  W*  W.,  and  W.  J.  come  and  are  sworn  upon  that  jury ;  and  be-  value  of 
cause  the  residue  of  the  jiwors  of  the  same  jury  do   not  nppear,  therefore  ^^^  "nd!** 
others  of  the  bye-standers  being  chosen  -by  the  sheriff  of  the  county  afore-  ing  dama- 
said,  at  the  request  of  the  said  F.   D.  and  by  the  command  of  the  said  jus*  ^^.^ /^x 
ticeSf  are  appointed   anew,  whose  names  are  annexed  to  the  within  written  -,  . 
panel,  according  to  the  form  of  the  Statute  in  such  case  made  and  provided  ; 
which  said  jurors  so  appointed  anew,  that  is  to  say,  H.  A.,  R.  K.,  J.  M.,  and 
6.  W.  being  called  likewise,  come,  who,  together  with  the  said  other  jurors 
before  impannelled  and  sworn,  being  chosen,  tried,  and  sworn  to  speuk  the 
truth  of  the  matters  within  contained,  say,  upon  their  oath,  that  the  within- 
narood  £.  D.   heretofore  the  husband  of  the  said  F.  D«  was,  on  the  day  in 
which  he  married  the  said  F.    D.   and  after,  seised  of  such  estate  of  and  in 
the  within-mentioned   manors,  tenements,  and  rents,  with  the  appurtenances, 
and  advowson  within-mentioned,  that  he  could  endow  the  said  F.  D.  thereof 
as  the  said  F.  D.  has  within  alleged.     And  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  further  say,  that  the  said  F.  D.  being  so  as  aforesaid  seised  of 
such  estate,  of  and  in  the  within-mentioned  manors,  tenements,  and  rents,  with 

the  apportenances  and  advowson  aforesaid,  died  so  seised  thereof  on  the 

day  of'  ,  in  the  ——  year  of  the  reign,  &c.  and  that  the  said  manors,  ten- 
ements, and  rents  aforesaid,  with  the  appurtenances  and  advowson  aforesaid, 
are  worth  by  the  year  in  all  issues,  besides  reprises,  £ — ,  and  they  assess  the 
damages  of  the  said  F.  D.  on  occasion  of  the  detention  of  her  said  dower, 
over  and  above  the  said  value,  and  over  and  above  her  costs  and  charges  by 
her  about  her  suit  in  this  behalf  expended,  to  £ — ,  and  for  those  costs  and 
charges  to  40%     Therefore,  &c. 

[To  the  end  of  the  poetea^  as  supra  ^  and  iheti  proceed  as  follows :"] — There-  Judgment 
fore  it  is  considered,  that  the  said  A;   B.  do  recover  against  the  said  C.  D.  as  ^^^    ^^^' 
well  her  seisin  of  a  third  part  of  the  said  manors,  tenements,  and  rents,  with  eover   sei- 
*tbe  appurtenances,  and  of  the  advowson  aforesaid,  to  hold  to  her  in  severalty  fitn  of  a 
by  metes  and  bounds,  to  the  value  of  a  third   part  of  the  said  manors,  tene-  Qf[\^^  L^. 
ments,  and  rents,  with  the  appurtenances  and  advowson  aforesaid,  from  the  mises,  and 
time  of  the  death  of  the  said  £.  B.  heretofore  her  husband,  which  said  value,  ^^^  Jf^^^ 
from  the  time  of  the  death  of  the  said  £.  B.  heretofore  her  husband,  amounts  by  jury 
to  ;(475,  and  her  damages  aforesaid  to  <£14,  by  the  jurors  aforesaid,  in  form  ?r.  ^*^' 
aforesaid  assessed,  and  also  £4\  for  her  said  costs  and  charges  by  the  court  r  *1323] 
here  adjudged  of  increase  to  the  said  A.  B.  and  with  her  assent,  which  said 
value  and  damages  in  the  whole  amount  to  <£580,  and  the  said  B.  in  mercy, 

(a)  See  forms,   8  Sannd.  331.    See  an-  to  the   recovery  of  dnmagea  and  eoata  in 

other  form  finding  ab  to  part,  that  the  do-  eeneral,  aee  2  Saund.  45,  in  note.— 2  Set 

ceaaed  husband  was  seised  at  the  time  of  Prac.  1st  edit.  303,  4;  2d  edit.  209,  10. 

^e  marriage,  but  not  that  he  died  seised,  (6)  See  form,  2  Saund.  43,  in  notes,  and 

and  aa  to  the  residue  of  the  tenements,  that  332.    As  to  the  judgment  in  dower  in  gene- 

the  husband   was  not  seised  at  any  time  ral,  see  Com.  Dig.  Pleader,  2  Y.  1 9.^-2  Scl. 

during  the  coverture,  10  Wcntw.  160.    Aa  Prac  Ist  edit.  30t ;  2d  edit.  207  to  212. 
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PRocBBD-  &c.  (r)  whereof  £4S  10«.  are  assigned  to  T.  R.  esq.  clerk  of  our  lord  die 

IN09  U',w%^ 

IN  DOWER.    **"©• 

Judgment  Therefore  it  is  considered,  that  the  said  S.  do.  recover  against  the  said  J. 
after  ver*  j^^^  seisin  of  the  said  third  part  of  the  said  three  messuages,  two  work-houses, 
m.indant  one  garden,  and  two  back  sides,  with  the  appurtenaces,  parcel  of  the  tene- 
fur  seism,  meats  within  specified,  whereof,  &c.  to  hold  to  her  in  severalty  by  metes  and 
damai;ea  bounds,  and  the  said  J.  in  mercy,  &c.  and  hereupon  the  said  S.  prays  a  writ  of 
were  found  q^j[  |ord  the  king  to  be  directed  to  the  sheriff  of  the  county  aforesaid,  to  cause 
yjuryi  )'  1^^^  ^^  ^^y^  ^^11  geistn  of  the  said  third  part  of  the  said  three  messuages,  two 

work-houses,  one   garden,  and  two  back  sides,  with  the  appurtenances,  parcel, 

&c.  and  it  is  granted  to  her,  returnable  here  on,  &c* 

WritofJ^a-  William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
here  fadaa  Britain  and  Ireland  king,  defender  of  the  Faith.  To  the  sheriff  of  Essex,  greet- 
the  doref  *°« :— Whereas  A.  B.  widow,  who  was  the  wife  of  E.  B.  deceased,  hath  btely 
recovered  *  m  our  court,  before  Sir  J.  E.  knt  and  his  companions,  our  justices  of  the  Bench 
^T  u**^**'^^  *'  Westminster,  by  our  writ  of  dower,  whereof  she  hath  nothing,  and  by  the  judg- 
damages  ment  of  the  said  court  recovered  against  C.  D.  her  seisin  of  the  third  part 
'*i*i9Ai  ^^  [^^''®®  messuages,  two  work-houses,  one  garden,  and  two  *back  sidesj 

^  with  the  appurtenances,  in  the  parish  of ,  in  your  county,  as  the  dower  of 

her  the  said  A.  B«  of  the  endowment  of  the  said  E.  B.  her  late  husband, 
whereof  the  said  C.  D.  is  convicted,  as  by  the  record  and  proceedings  thereof 
remaining  in  our  said  court  of  the  Bench  at  Westminster  aforesaid,  more  ful- 
ly appears.  Therefore  we  command  you,  that  you,  without  delay,  deliver  to 
the  said  A.  B.  seisin  of  the  said  third  part  of  the  said  three  messuages,  two 
work-houses,  one  garden,  and  two  back  sides,  with  the  appurtenances,  to 
hold  to  her  in  severalty  by  metes  and  bounds,  according  to  the  force,  form, 
and  effeet  of  the  said  recovery,  and  how  you  shall  execute  this  our  writ,  cer- 
tify to  our  justices  at  Westminster,  on ,  returning  to  us  this  our  writ 

Witness,  &c. 

Entry  of  -^"^  ^^®  ^^  ^*  ^*  ^X  — "^  ^  attorney,  comes  and  says  nothing  in  bar  or 
iudEoaent  preclusion  of  the  said  action  of  the  said  A.  B.  whereby  the  said  A.  B.  re- 
•ueeestion  ^^^^^  undefended  therein  against  the  said  C.  D.  Therefore  it  is  considered, 
tbttt  has>  that  the  said  A.  B.  recover  against  the  said  C.  D.  her  seisin  of  the  third  part 
^/^^/^  above  demanded,  with  the  appurtenances,  to  be  held  by  her  in  severalty  by 
award  of    metes  and  bounds,  and  the  said  C.  D.  in  mercy,  &c.     And  thereupon  the 

writ  ofsei-  g^  ^^  3^  says,  that  £.  B.  her  late  husband,  on,  &c.  died  seised  of  the  tene- 

sin  and  in-  \        , 

quiry  of      ments  aforesaid  with  the  appurtenances,  in  his  demesne  as  of  fee,  and  prays 

damages,    ^  ^^j^  ^f  ^yf  g^^d  lord  the  king,  to  be  directed  to  the  aheriflf  of  the  said  coun- 

and  sba* 

rtff  *s  Tt-     ty  of  B.  as  well  to  give  her  full  seisin  of  the  third  part  aforesaid,  with  the 

turn,  and    appurtenances,  to  be  held  by  her  m  severalty  by  metes  and  bounds,  as  to  tn- 

(c)  See  S  Bro.  C.  C.  690.  covered,  the  writ  may  also  direct  the  shertf 

<»  (d)  See  form,  10  Wentw.  161,  and  Sel.  to  levy  them,  as  in  writs  of  habnt  JkeUu 

Prac  I  at  edit.  303;    ^  edit.  t09.-^^m.  pos#e««ioii«iii  in  ejectment,  aee  Tidd's  Fom^. 

Dig.  Pleader,  5  Y.  19.  4th  edit.  760,   1,  f .    See  fbrm  of  writ  of 

(e)  See  form,  10  Wcntw.  161.— Lit.  Ent.  eopias  «d  BoiUJkeitndum,  for   damagts  in 

598.    if  damages  and  costs  have  been  re*  dower,  Lil.  Eat.  54ft. 
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quire  of  the  damages,  and  it  is  granted  to  her  returnable  here  on^  ftc.  At  peocbbd- 
which  day  here  cornea  the  said  A.  B.  by  her  said  attorney,  and  the  said  sher-  ,y  J^^bk. 
ifff  to  wit,  J«  W.  esq.  now  returns  ^t  he,  by  virtue  of  the  said  writ  to  him  '    — ^ 

directed,  on  the day  of last  past,  did  cause  the  said  A.  B.  to  have  J^^^^^' 

full  seisin  of  the  third  part  of  the  tenements  aforesaid,  with  the  appurtenances,  thereon 

diat  is  to  say,  of  one  messuage,  &c«     [Here  de$cribe  (he  premises  delivered  ^*^^ 

by  the  sheriff  to  the  demandant^  and  in  whose  occupation  they  are^  according 

to  the  description  of  the  redtaf]  to  hold  the  *same  to  the  said  A.  B.  in  seve-  [  *1886 J 

nilty  by  metes  and  bounds,  for  and  in  the  name  of  the  whole  dowry  of  the 

•aid  A.  B.  of  the  tenements  aforesaid,  with  the  appurtenances,  happening  to 

her  by  the    death  of  the  said  £.  B.  her  late  husband,  as  by  the  said  writ 

he  was  commanded,  &c«     The  said  sheriflT  also  returns  here  a  certain  inqui* 

sition  taken  before  him  at  the  house  of      '    ,  at  ,  in  the  said  county,  the 

■     day  of last  past,  by  the  oath  of  twelve,  &c.  by  virtue  df  the  writ 

aforesaid  taken,  by  which  it  is  found  that  the  said  £.  B.  heretofore  the  hus- 
band of  the  said  A.  B.  in  the  said  writ  named,  on  the day  of       ■  ,  in 

the  year  of  our  Lord ,  died  sebed  of  and  in  the  said  tenements,  with  the 

appurtenances,  in  the  said  writ  specified,  in  his  demesne  as  of  fee,  and  that 
the  said  tenements,  with  the  appurtenances,  are  of  the  clear  yearly  value  in 
all  issues  beyond  reprizes  of  jf 300,  and  that  three  yeara  are  elapsed  from  the 
death  of  the  said  E.  B.  until  the  suing  out  of  the  said  inquisition,  and  that 
the  said  A.  B.  has  sustained  damages  by  reason  of  the  detaining  of  the  said 
dower  beyond  the  value  aforesaid,  and  also  over  and  above  her  costs  and 
charges  by  her  about  her  suit  in  this  behalf  expended,  to  jf80,  and  for  those 
costs  and  charges  to  40s.  Therefore  it  is  considered,  that  the  said  A.  B.  Final 
recover  against  the  said  C.  D.  as  well  the  value  of  the  third  part  of  the  tene-  J«>gvMat. 
ments  aforesaid,  with  the  appurtenances,  from  the  time  of  the  death  of  the 
said  £•  B.  her  late  husband,  until  the  suing  out  of  the  said  inquisition,  which 
said  value  amounts  to  ;f  300,  and  her  damages  aforesaid  to  ;^82,  by  the  inqui* 
sition  aforesaid,  in  form  aforesaid  found,  and  also  J^lOO  10«.  by  the  court 
here  adjudged  of  increase  to  the  said  A*  B.  at  her  request,  for  her  costs  and 
charges  aforesaid,  which  said  value  and  damages  in  the  whole  amount  to 
;f482.  109m  &c. 

William  the  Fourth,  &c.  to  the  sheriflT  of  Essex,  greeting :  Whereas  A.  B«  ivrit  of 

widow,  who  was  the  wife  of  £•  B.  lately  in  our  court  before lord  — ,  •**•"?  •"^ 

and  his  companions,  our  justices  at  Westminster,  recovered  her  seisin  against  ^iLia^n 
C.  D.  of  the  third  part  of  [one  messuage,  one  stable,  15  acres  of  land,  16  eftar  jodg- 
acres  of  meadow  land,  and  16  acres  of  pasture  land,]  with  the  appurtenancest  ^SSnSlg). 
in  the  parish  of  T.  in  your  *county  as  her  dower,  of  the  endowment  of  the  [  *18M  ] 
said  £•  B.  her  late  husband,  by  our  writ  of  dower,  whereof  she  has  nothing,  as 
by  the  record  and  process  thereof  now  remaining  in  our  said  court,  appears  to 
OS  of  record ;  therefore  we  command  you,  that  without  delay  you  cause  the 
A.  B.  to  have  her  full  seisin  of  the  said  third  part  with  the  appurtenances. 


(/)  See  form,  8  Saund.  Rep.  45,  noU  4  $  (;)  See  aaother  form,  10  Wentw.   168. 

and  I  Rich.  Prae.  C.  P.  4Ui  edit  486, 43B,  TheMurua  Brevium,  lS9.-^nfU  Eat.  901, 

437w-*Morf .  Pree.  688 ;  and  tee  a  form  of  SOS^i-Boolb,  18a«-8  Sail  Pne.  1st  edit. 

JydnMai  where  defoadani  eolifosMS  right  803^  lie.  s  8d  sdiu  808,  Ike. ;  end  8  Faimd. 

lo  dower,  1  Rieh.  C  P.  4th  edit.  487  to  4)8.  48,  note  4 
ToL.  III.                               44 


132Q  PAO€W>lI409    Iff    DQWeilt 

rmooKBD-  t0  doM  to  h«r  ia  flevf imlty  by  metes  aod  bounds,  siid  how  you  flfaall  have  exe- 
m  DowKR.  cuted  this  writ  make  kuown  to  our  justices  at  Westi»ioster«  on  — —  $  we 
'ooiuinand  you  also*  that  hy  die  oath  of  good  and  lan^ul  meo  of  your  bailiwick^ 
you  diligently  inquire  If  the  said  £.  B.  the  late  husband  of  the  said  A..  B.  died 
seised  of  the  said  tenements  with  the  appurtenances  in  fee-simple  or  iee-taiY, 
and  if  by  that  inquisition  you  shall  have  so  found  them  by  their  oath,  that  yoq 
diligently  inquire  how  long  time  has  elapsed  from  the  time  of  the  death  of  the 
said  £•  B.  and  how  much  the  said  tenements  with  the  appurteoancee  ara 
worth  by  the  year»  in  all  issues  beyond  r^rises,  according  to  their  true  valuoi* 
and  what  damages  the  said  A.  B.  hath  sustained  as  well  by  occasion  of 
the  detention  of  her  said  dower  beyond  the  said  value,  as  for  her  costs  and 
charges  by  her  about  her  suit  in  this  behalf  expended,  and  the  inquisilioii 
which  you  shall  have  thereupon  made,  make  known  to  our  said  justicea  at  the 
said  time  ttoder  your  seal,  and  the  seal  of  those  by  whose  oath  yon  sh^  have 
made  that  inquisition  and  this  writ  Witness,  -— —  lord  -— — ,  at  Weetmissterf 
thi^  — —  day  of—,  in  the  —  year  of  our  reign* 


[ei330]  ""PROCEEDINGS  IN  INTRUSION. 


Writ  of  ID-  '^^  king,  to  the  sheriflT  of  the  county  of  Devon,  greeting  : — Command 
tnisi<»i  hf  Thomasin  Baker,  that  justly,  &c.  she  render  to  J.  E.  [1  bam,  1  lintray,  S  or« 
^rramin-  shards,  20  acres  of  arable  land,  20  acres  of  meadow  land,  20  acres  of  pasture 
der-nan,  land,  and  twenty  acres  of  other  land,]  with  the  appurtenances,  called  —  ia 
mtrusion  ^  parish  of  —  in  the  county  of  Devon  aforesaid,  which  he  claims  to  be 
after  death  fats  Hght  and  inheritance,  and  into  which  the  said  Thomasin  Baker  hath  not 

f^r  Hf«"r&)  ®^*'*y*  ^^  ^^^^  ^^®  intrusion  which  John  Baker  nwde  into  it^  after  the  death 
of  Mary  bis  wife,  formerly  called  Mary  Boatfill,  to  whom  Jane  Boatfill  being 
seised  thereof  in  her  demesne  as  of  fee,  devised  the  same  for  the  life  of  her 
the  said  Mary,  and  from  and  afler  the  death  of  th^  said  Mary,  to  Mr.  E.  since 
deceased,  and  his  heirs  forever,  and  the  heir  of  which  said  Mr.  E.  he  the 
said  J.  £.  is,  and  which,  after  the  death  of  the  aforesaid  Mary  Boatfill, 
ought  to  revert  to  the  afbresaid  J.  £.  as  he  saith,  and  whereof  he  complains^ 
&c.  and  unless,  &c. 

X)telara-     In  Common  Pleas.  Term,  I  1110.  4. 

tien  thareh      J^aeons^tre  (to  wit.)    J.  E.  by  J.  H.  his  attorney,  demands  against  Thome* 

of  remain-  ^^^  Baker,  1  barn,  1   lintray,  2  orchards,  20  acres  of  arable  land,  20  acres  Of 

deivman,    meadow  land,  20  acres  of  pasture  land,  and  20  acres  of  other  land,]  wW  the 

traikm  afl  «PPOrtenances,  called in  the  parish  of in  the  county  of whieh 

ter  death 

of  tenant        (h)  These  were  the  proceedings  in  the  &c.  see  the  directions  relative  to  Proceed- 

for  life({}.  saae  of  Eastman  e.  Baker,  1  Taunt.  174.  ings  in  Do%ver,  ante,  ISIt,  IS.-— See  1  Jac 

Judgflient  was  ^ven  for  the  demandant,  see  &  Walk.  65 S ;    hart  see  Id.  657.-*!  Manh* 

Booth  on  Real  Actions,  lai,  190, 1,  %  book  fied.--^  Taaau  SiS; 

iic.ek.  iT.itix.-^F.  N.  B.  SeS^^Rsst.  EnC        (i)  Soa-tiM  nola  to  the  writ,  snpnu-^ 

415.-*Reg.  Brev.  235.    As  to  the  Sumiauiis^  Bo4th  ota  Real  Aciiofis,  198.^1  Taunt.  174. 


PliOCBB9UfaS   IN   llfTAUSIOHi  1330 


PEOCBBB- 


be  datnM  to  b«  hit  rij^t  mod  iiiherttence,  hy  writ  of  ovr  lord  the  kiag  of  intni- 
•ioQt  and  thereupon  be  sajs^  that  Jane  Boat6Uynow  deceased,  was,  in  her  life-  in  intut- 
time,  and  at  the  time  of  her  making  of  her  last  will  and  testament,  aiid  of  her  *'^''' 
decease  as  hereinafter  mentioned,  seised  of  the  said  ^tenements,  with  tto  ap-  [  *1881] 
fuiteDaoeeSf  in  her  demesne  as  of  fee  and  rightt  in  the  time  of  peace,  in  the 
tims  of  the  lord  George  the  second,  late  king  of  Great  Britain,  within  6(^  years 
aow  last  past  (Ar),  by  taking  the  esplees  thereof,  to  the  vaioe,  &c  and  beiag 
•o  flieised  thereoi^  the  said  Jane  Boatfill,  heretofore,  to  wit,  on  the  "  >■■■■  iay  of 
*  in  the  year  of  our  Lord  .  in  ^e  parish  afoiesaid,  in  the  county  afore- 
jmid,  duly  made  and  published  her  last  will  and  testament  in  writing,  bearing 
date  the  day  and  year  last  aforesaid,  and  signed  by  her  the  said  Jane  BoatfiQ, 
;MMsor£ng  to  the  form  of  the  Statnte  in  such  case  made  and  provided,  and 
therehy  gave  and  devised  the  said  tenements,  with  the  apportenaooes,  to  Mary 
Baker,  form^ly  called  Mary  Boatfill,  for  the  term  of  her  natural  life,  and  from 
and  after  the  decease  of  the  Said  Mary  Baker,  she  the  said  Jane  Boatfill,  by 
her  said  last  WtU  and  testaroent«  gave  and  devised  the  said  tenements,  with  the 
•ppurtenances,  to  W.  £•  and  his  heirs  forever  :  And  the  said  J.  £•  fiirtfaet 
4aitt,  that  afterwards,  to  wit,  .on  the         -  day  of  in  the  ytmx  last  afors* 

mid,  in,  fcc.  aforesaid,  the  said  Jane  Boatfill  died  so  seised,  of  and  in  the 
feaid  teneiileots,  with  the  appurtenances,  without  revoking  or  altering  her 
■aid  wiMf  with  respect  to  the  said  devises  ;  whereupon  and  whereby,  and  under 
•od  by  virtue  of  the  said  last  will  and  testament  of  the  said  Jane  Boatfill,  the 
said  Mary  Baker  then  and  there  became  and  was  seised  of  and  in  the  said 
tenementa,  with  the  appurtenances,  for  the  term  of  her  natural  life,  and  the 
said  W.  £.  abo  thereby  then  and  there  became  and  was  seised  of  the  rever* 
sion,  of  and  in  the  said  tenements,  with  the  appurtenances,  in  his  demesne  (i) 
as  of  fee,  expectant  on  the  decease  of  the  said  Maiy  Baker:  And  the  said 
John  fbrther  saith,  that  afterwards,  and  during  the  life  of  the  said  Mary  Baker, 
to  wift,  on  the       ■    day  of  in  the  year  of  our  lord  — — -  the  said  W.  £^ 

died  intestate,  and  so  seised  in  his  demesne  {I)  as  of  fee,  of  and  in  the  said  re- 
version of  and  in  the  said  tenements,  with  the  appurtenances,  expectant  on  the 
^bath  of  the  said  Mary  Baker  as  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  there- 
upon die  said  reversion,  so  expectant  as  aforesaid,  then  and  there  descend* 
od  and  came  to  the  said  John,  and  he  the  said  John  then  and  tber^  became 
noised  in  his  ^^demesne  as  of  fee,  of  and  in  the  same,  as  the  said  John's  el-  [*18d2  ] 
dest  brother,  and  heir  at  law  of  the  said  W.  £  deceased :  and  the  said  John 
further  saith,  that  afterwards,  and  toithm  30  yeart  nexi  brfon  the  carnnuntc^' 

maul  0/  ikUntUt  to  wit,  on  the day  of in  the  year  of  our  lord 

at,  lie.  aforesaid,  she  the  said  Mary  Baker  died  so  seised  of  her  said  estate 
for  life,  of  and  in  the  same  tenements,  with  the  appurtenances,  and  thereupon 
the  same  tenements,  with  the  appurtenances,  then  and  there  came  to  and  re- 
verted to  the  said  John,  as  eldest  brother  and  heir  of  the  said  W.  £•  devtseo 
in  fee  of  the  said  tenements,  with  the  appurtenances,  as  aforesaid,  and  mto 
iffJUcA  (As  Hdd  nomamn  Baker  katk  not  entry ;  M  after  Uu  «n(rtitjen  isAteA 
Johm  Baker  made  into  tke  soitf  tenomenie^  witk  tke  appurtemmeei^  after  tke  de^ 

{k)  You  mutt  count  on  the  actual  tcisin        (Q  Should   not  the  words   **  in  hia  de> 
of  tha  mneeaUr,  and  not  of  the  tenant  for    meene,**  be  omitted  f 
lifiM  Jae.  It  Walk.  S57. 
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iv  7ntrv.  ^^^  ^^  "^^^^  "^^1^°  briiift  hit  suit,  &c. 
now. 

Pl«a«;  Baker     ^ 

rf'^anT*^*     «At.  >  And  tha  ntd  Tbomamn,  by  Thomas  Smith,  her  attomayt  camee 

Boatfill*!     Eastman.    )  and  defends  her  right  when,  &c«  and  sajs,  that  the  said  Jane 

Mism.        BeatfiU  did  not  die  seised  of  and  in  the  said  tenements,  with  the  apptirtenan- 

ees,  in  her  demesne  as  of  fee  and  right,  in  manner  and  form  as  the  said  John 

Kastman  hath  above  in  his  said  eount  alleged,  and  of  this  ^e  puts  herself  up« 

Second,      on  the  country*     And  for  a  further  plea  in  this  behalf,  she  the  said  Thomasto, 

that  lands  ^y  \^^^^  of  ^^^  court  here  to  her  granted,  according  to  the  form  of  the  Statute 

aeend  in     in  such  case  made  and  provided,  says,  that  the  said  John  Eastman  ought  not* 

tha  man-    ^j  reason  of  any  Uiing  above  alleged,  to  have  and  maintain  his  aforesaid  ae^ 

^.  tion  against  her,  because  she  says,  that  upon  the  death  of  the  said  Jane  Boat* 

fill,  one  John  Baker,  the  husband  of  the  said  Maiy  Baker,  and  the  said  Maiy 

Baker,  in  right  of  the  said  Mary  Baker,  became  and  were  seised  of  and  in  the 

•aid  tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  and 

the  heirs  of  the  said  Mary  Baker,  to  wit,  at,  &c.  aforesaid,  without  this,  that  open 

the  death  of  the  said  Jane  Boatfill,  the  said  Mary  Baker,  under  and  by  virtue  of 

the  said  last  will  and  testament  of  the  said  Mary  BoatliU,  became  and  was  seised 

of  and  in  the  said  tenements,  with  the  appurteoaaces,  for  die  term  of  hernatinml 

[*18d3  ]  life ;  and  the  said  WiUiam  Eastman  also  thereby  then  and  there  became  and  *waa 

sebed  of  the  reversion  of  and  in  the  same  tenements,  with  the  appurtenance*, 

in  his  demesne  as  of  fee,  expectant  on  the  decease  of  the  said  Mary  Baker, 

in  manner  and  form  as  the  said  John  Eastman  halfa  above  alleged*  and  this  she 

is  ready  to  verify ;  wherefore  she  prays  judgment  if  the  said  John  Eastman 

Third  plea,  taught  to  have  and  maintain  his  aforesaid  action  against  her.     And  (or  a  furrier 

that  on  the  p)ea  in  this  bdMlf,  she  the  said  Thomasin,  by  leave  of  the  court  here  for  this 

Jane  BoaU  pu'P^^*^  granted,  according  to  the  form  of  the  statute  in  such  case  made  and 

fill,  one     provided,  says,  that  the  said  John  Eastman,  by  reason  of  any  thing  above  al- 

fcerand  his  ^®S®^*  ought  not  to  have  and  maintain  his  aforesaid  action  thereof  against  her^ 

wife  be-     because  she  says,  that  upon  the  death  of  the  said  Jane  Boatfill,  one  John  Bakevt 

ed"in  fe^"*^  ^^  husband  of  the  said  Mary  Baker,  and  the  said  Mary  Baker,  his  wife, 

io  right  of  the  said  Mary  Baker,  became  and  were  seised  of  and  in  die  said 

tenements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  to  them  and  Ae 

heirs  of  the  said  Mary  Baker,  to  wit,  at  the  parish  aforesaid,  in  the  county  afbre- 

said,  and  this  she  is  ready  to  verify ;  wherefore  she  prays  judgment  if  the  said 

John  Eastman  ought  to  have  and  maintain  his  aforesaid  action  thereof  a^tnst 

Fourth,      her.     And  for  a  further  plea  in  this  behalf,  she  the  said  Thomasin,  by  leave  of 

^*''d^"  h  ^^  ^^^  ^^^^  ^  ^^  for  this  purpose  granted,  according  to  the  form  of  the  Statute 

of  Jane     ^Q  ^uc^  ^^s«  nmAB  and  provided,  skys,  that  the  said  John  Eastman  ought  not*  by 

M^^^&ir  '^^^'^  ^^  ^^y  ^^9  ^y  ^'"^  above  alleged,  to  have  and  raamtain  his  aforesaid 

er,^ttiider*  <^<2tion  thereof  against  her,  because  she  says,  that  before  the  said  Jane  Boalttl 

Joha  B«k*  had  any  thing  in  the  same  tenements,  that  is  to  say,  on  the  — •>-  day  of 

er's  will     . 

became  *    ^^  ^  J®^  ^^  ^^  ^^ ^^  ^c*  aforesaid,  John  Boatfill,  the&ther  of  the 

■etied  of    said  Jane  Boatfill,  was  seised  of  the  same  tenements,  with  the  appurtenances, 
the  premi*  * 

(m)  See  Booth  on  Real  Actions,  192. 
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ID  his  demMHie  a»  of  fee  tnd  right«  by  taking  the  eeplees  ihereof  to  th^  mliie^  vkocmd- 
&e. ;  Slid  beini^  so  seised,  he  the  said  John  BoaifilU  heretofore,  to  wit,  on,  ^^  intkv* 
ftc  last  aforesaid,  duly  made  and  published  his  last  will  in  writing,  bearing      «>«"• 
date  the  same  day  and  year  aforesaid,  duly  executed  and  attested  to  pass  f^jilUm 
real  estates,  and  thereby  devised  as  follows,  to  wit,  **  I  also  give,  &e.''     [7%s  Eastman  of 
will  wu  aei  out  hlb  in  1  Taunt  174,  5.]     And  the  said  Thomasin  further  says,  ^-^^  ^z-^*^* 

that  the  said  John  Boatfill  afterwards,  to  wit,  on  the day  of in  the  year  peetaut  en 

hat  aforesaid,  in,  &c.  aforesaid,  died  so  seised  of  and  in  the  same  tenements,  ^ r^M    y 
with  the  appurtenances,  without  revoking  or  altering  his  said  will ;  ^whereupon,  B5atfill, 
and  under  and  by  virtue  of  the  said  last-mentioned  will,  the  said  John  Boat-  "f ^^i'^S/'^^ 

tho  will, 

fill  then  and  there  became  and  was  seised  of  the  same  tenements,  with  the  he. 
appurtenances,  according  to  the  same  will ;  and  being  so  seised  thereof,  she  [*1334  ] 

the  said  Jane  Boatfill  afterwords,  to  wit,  on  the day  of  —  in  the  year 

of  onr  Lord  ^'  at,  &c.  aforesaid,  died,  without  ever  having  been  married, 
and  without  issue,  in  the  life-time  of  her  said  mother,  then  Mary  Baker  \ 
whereupon,  and  under  and  by  virtue  of  the  said  will  of  the  said  John  Boal- 
fill,  John  Baker,  and  the  said  Mary  Baker,  his  wife,  in  right  of  the  said  Mary 
Baker,  became  and  were  seised  of  the  same  tenements,  with  -the  appurtenan- 
ces, in  their  demesne  as  of  fee,  to  wit,  to  diem  and  the  heirs  of  the  said 
Mary ;  and  the  said  John  Baker  and  Mary  his  wife,  so  being  seised  tiiereof  in 
right  of  the  said  Mary  as  aforesaid,  she  the  said  Mary  afterwards,  to  wit,  on  the 
■  day  of in  the  year  of  our  Lord  —  at,  &c.  aforesaid,  died  so  seis- 
ed thereof  as  aforesaid,  without  having  had  any  issue  by  her  said  husbaud 
John  Baker,  whereupon  the  same  tenements,  with  the  appurtenances,  descend- 
ed and  came  to  Elizabeth  Hill,  the  only  sister  and  heir  of  the  said  Mary,  who 
thereupon  then  and  there  became  and  was  seised  thereof  in  her  demesne  as 
of  fee ;  and  being  so  seized,  she  the  said  Elizabeth,  afterwards,  to  wit,  oti 
the  — —  day  of  in  the  year  of  our  Lord     ■     at,  Ike  aforesaid,  enfeoffM 

the  said  John  Baker  of  the  same  tenements,  with  the  appurtenances,  to  have 
and  to  hold  the  same,  widi  the  appurtenances,  to  him  the  said  John  Baker 
and  his  heirs ;  whereupon  the  said  John  Baker  became  and  was  seised  there- 
of in  his  demesne  as  of  fee ;  and  being  so  seised  thereof,  he  the  said  John 
Baker  afterwards,  to  wit,  on,  &c.  at,  &o.  aforesaid,  died  so  seised ;  whereupon 
the  said  tenements,  with  the  appurtenances,  descended  and  came  to  John 
Baker  the  younger,  the  only  son  and  heir  of  the  said  John  Baker,  who  there- 
upon became  and  was  s^ed  thereof  in  his  demesne  as  of  fee ;  and  being  so 
seised  thereof,  he  the  said  John  Baker  the  younger,  aftemrards,  to  wit,  on, 
fcc.  at,  &c.  aforesaid,  duly  made  and  published  his  last  will  and  testament 
in  writing,  bearing  date  the  same  day  and  year  last  aforesaid,  duly  executed 
and  attested  to  pass  real  estates,  and  thereby,  amongst  other  things,  gave  and 
devised  the  same  tenements,  with  the  appurtenances,  to  the  said  Thomasin, 
§or  and  during  the  term  of  her  natural  life,  with  divers  remainders  over ;  and 
the  said  John  Baker  the  younger,  afterwards,  to  wit,  *on,  &c.  at,  lie.  afore-  [  *1336  ] 
said,  in  the  county  aforeraid,  died  so  seised  of  and  in  tho  same  tenements, 
widi  the  appurtenances,  without  revoking  or  altering  his  said  will,  whereby, 
and  by  virtue  thereof,  the  said  Thoroamn  became  and  was  and  yet  is  seised  of 
and  in  tho  same  tenements,  with  the  appurtenances,  for  the  term  of  her  natu- 
ral lift,  to  wit,  at,  fce.  aforesaid,  without  fliis,  that  upon  the  death  of  the  said 
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rR0CB«».  Jane  Ikatfiilt  tk^  nid  Mary  Bakeft  under  and  by  virtne  of  the  said  laat  will 

^  ^^'.«  and  tefltamanl  of  the  aaid  Jane  Boat6IU  became  and  was  seised  of  abd  in  the 

MOM.      said  tenemeotst  with  the  appurtenances ;  and  the  said  William  Eastman  also 

thereby  then  and  there  became  and  was  seised  of  the  revenaon  of  and  in.  the 

said  tenementst  with  the  appurtenances^  in  his  demesne  as  of  feCi  expectant  on 

the  decease  of  the  said  Mary  Baker,  in  manner  and  form  as  the  said  John  £aat» 

man  hath  above  alleged ;  and  this  the  said  Thomasin  is  ready  to  verify ;  where* 

fore  she  prays  judgment  if  the  said  John  Eastman  ought  to  have  and  maintain  his 

Fifth  plea  aforesaid  action  against  her.     And  for  a  further  plea  in  this  behalf*  she  the  said 

ilar.  Thomasin,  by  like  leave  of  the  court  here«  for  this  purpose  granted,  accord* 

ing  to  the  form  of  the  Statute  in  such  case  made  and  provided,  further  H^ytf 

that  the  said  John  Eas»tman  ought  not,  by  reason  of  any  thing  by  him  above 

alleged,  to  have  and  maintain  his  aforesaid  action  against  her,  because  die 

says,  that  before   the  said  Jane  Boatfiil  had  any  thing  in  the  same  tenementSt 

that  is  to  say,  on  the  said day  of in  the  said  year  of  our  Lord 

at,  &c«  aforesaid,  John  Boatfill,  the  father  of  the  said  Jane  BoatfiU,  was  seised 
of  the  same  tenements,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 
right,  by  taking  the  esplees  thereof  to  the  value,  &c. ;  and  being  so  seised 
thereof,  he  the  said  John  Boatfill,  heretofore,  to  wit,  on,  &c.  last  aforesaid,  du- 
ly made  and  published  his  last  will  and  testament  in  writing,  bearing;dat8  the 
same  day  and  year  last  aforesaid,  duly  executed  and  attested  to  puss  real  es- 
tates, and  thereby,  amongst  other  things,  devised  as  follows,  to  wit,  **  I  also 
give,"  &c«     [Here  th$  wiUwoi  set  forlk,\    And  the  said  Thomasin  further 
says,  that  the  said  John  Boatfill  afterwards,  to  wit,  on  the  said  <— —  day  of 
in  the  year  last  aforesaid,  at,  &c.  aforesaid,  died  so  seised  of  and  in  the  same 
premises,  with  the  appurtenances,  without  altering  or  revoking  his  said  will  $ 
whereupon,  and  under  and  by  virtue  of  the  said  will,  the  said- Jane  Boatfill 
[  *13S6  ]  then  and  there  became  and  was  seised  of  the  same  tenements,  *wilh  the  ap« 
porlenances,  according  to  the  same  will ;  and  being  so  seised  thereof,  shei 
Ihe  said  Jane  Boatfill  afterwards,  to  wit,  on,  &c.  at,  &c«  aforesaid,  died  with- 
out ever  having  been  married,  and  without  issue,  in  the  life-time  of  her  said 
mother  then  Mary  Baker ;  whereupon,  and  under  and  by  virtue  of  the  said 
will  of  the  said  John  Boatfill,  one  John  Baker,  and  the  said  Mary  Baker  his 
wife,  in  right  of  the  said  Maty  Baker,  became' and  were  seised  of  the  same 
te^nements,  with  the  appurtenances,  in  their  demesne  as  of  fee,  that  is  to  say^ 
to  them  and  the  heira  of  the  said  Mary ;    and  the  said  John  "Baker  and 
Mary  his  wife,  so  being  seised  thereof,  in  right  of  the  said  Mary  as  aforesaid, 
she  the  said  Mary  afterwards,  to  wit,  on,  &c«  at,  &c.  aforesaid,  died  so  seised 
thereof  as  aforesaid,  without  having  had  any  issue  by  her  said  husband  John 
Baker,  whereupon  the  said  tenements,  with  the  appurtenances,  descended 
and  came  to  Elizabeth  Hill,  as  the  only  sister  and  heir  of  the  said  Mary, 
who  thereupon  became  and  was  seised  thereof  in  his  demesne  as  of  fee ; 
and  being  so  seised  thereof,  she  the  said  Elizabeth  afterwards,  to  wit,  oog 
&c.  at,  &c.  aforesaid,  enfeoffed  the  said  Jdm  Baker  of  the  same  tenements, 
with  the  appurtenances,  to  have  and  to  hold  the  same,  with  the  appurto^ 
nances,  to  him  the  said  John  Baker  and  his  heirs,  whereupon  the  said  John 
Baker  became  and  was  seised  thereof  in  his  demesne  as  of  fi»e ;  and  being 
BO  seised  thereof,  he  the  said  John  afterwards,  to  wit,  on,  ikc*  at  the  parish 
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•ferMsidt  ID  the  coaiity  aforetaid,  died,  whereupon  the  Mine  tenemeDte,  raocisD- 
witb  the  eppurteDanceSt  descended  and  came  to  John  Baker  the  younger,  ^^  'imtru- 
the  only  aon  and  heir  of  the  said  John  Baker,  who  thereupon  then  and  there  •wmj, 
became  and  was  seised  thereof  in  hb  demesne  as  of  fee  ;  and  being  so  seised 
thereof,  he  the  said  John  Baker  the  younger,  afterwards,  to  wit,  on,  K(c.  at, 
&c.  aforesaid,  duly  made  and  published  his  last  will  in  writiog,  bearing  date 
the  same  day  aod  year  aforesaid,  duly  executed  and  attested  to  pass  real  as* 
tates,  and  thereby,  amongst  other  things,  ga?e  and  devised  the  same  tene- 
ments, with  the  appurtenances,  to  the  said  Thomasin,  for  aud  durbg  the  term 
of  her  nature)  life,  with  divers  remaiudera  over  ;  and  the  said  John  Baker  the 
jTOunger,  afterwards,  to  wit,  on,  &c.  at  the  parish  aforesaid,  in  the  county 
aforesaid,  died  so  seised  of  and  in  the  same  tenements,  with  the  appurtenan* 
ces,  without  revoking  his  said  will  and  testament,  whereby,  and  by  virtue 
thereof,  the  said  Thomasin  became,  and  was,  and  yet  is  seised  of  and  in  the 
same  tenements,  with  the  appurtenances,  for  the  term  of  her  natural  life,  to 
wit,  at,  &c.  aforesaid,  and  this  the  said  Thomasin  is  ready  to  verify  ;  where- 
fore  ahe  praye  judgment  if  the  said  John  £astman  ought  to  have  or  maintain 
hia  aforesaid  action  thereof  against  her. 

Eastman  1 

e.       ?      And  the  said  John,  as  to  the  said  plea  of  the  said  Thomasin,  by  Rtpiica- 
Baker.   ^  her  first  plea  above  pleaded,  and  ^whereof  she  hath  put  hereelf  upon  ^^  ^^ 
the  country,  doth  the  like.     And  the  said  John,  as  to  the  said  plea  of  the  said  rimilittr. 
Thomasin,  by  her  secondly  above  pleaded,  says,  that  he  the  said  John,  by  T  *1887] 
reason  of  any  thing  in  that  plea  above  alleged,  ought  not  to  be  barred  from  rJplicatioa 
having  and  maintaining  his  aforesaid  action  thereof  against  the  said  Thomasin,  to  tecoml 
because,  as  before,  he  says,  that  upon  the  death  of  the  said  Jane  BoatfiU,  the  ^g^^^lJl 
said  Mary  Baker,  under  and  by  virtue  of  the  said  last  will  and  testament  of  demand- 
the  said  Jane  Boatfill,  did  become  and  was  seised  of  and  in  the  said  tene-  *       *^^ 
ments,  with  the  appurtenances,  for  the  term  of  her  natural  life,  and  the  said 
William  Eastman  also  thereby  then  and  there  became  and  was  seised  of  the 
reversion  of  and  in  the  same  tenements,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee,  expectant  on  the  decease  of  the  said  Mary  Baker,  in  manner 
and  form  as  the  said  John  Eastman  hath  above  in  his  said  count  in  that  behalf 
alleged,  and  tiiis  he  prays  may  be  inquired  of  by  the  country,  &c.     And  the  Thwd  rep- 
said  John,  as  to  the  said  plea  of  the  said  Thomasin,  by  her  thirdly  above  iSrf^iJSI 
pleaded,  says,  that  he  the  said  John,  by  reason  of  any  thing  in  that  plea  alleged,  re*asieri- 
ought  not  to  be  barred  ftom  having  and  maintaining  his  aforesaid  action  thereof  j^J^mt, 
against  her,  because  he  says,  that  upon  the  death  of  the  said  Jane  Boatiill,  the  title, 
said  John  Baker,  the  husband  of  the  said  Marjr  Baker,  and  the  said  Mary  Ba- 
ker did  not  become,  nor  were  seised  of  and  in  the  said  tenements,  with  the 
appurtenances,  in  their  demesne  as  of  fee,  to  them  and  the  heirs  of  the  said 
Maiy,  in  manner  and  form  as  the  said  Thomasin  hath  above,  in  her  said  firat 
and  fourth  plea  in  that  behalf  alleged,  and  this  he  the  said  John  also  prays  may 
be  inquired  of  by  the  country.     And  the  said  John,  as  to  the  said  plea  of  the  Foorth 
•aid  Thomasin,  by  him  fourthly  above  pleaded,  layi,  that  the  aaid  John,  by  j]^'^^!^ 
reason  of  any  thing  by  the  said  Thomasin  in  that  plea  alleged,  ou^t  not  to  be  plea,  le- 
barred  from  having  and  maintaining  hia  aforeseid  action  ^thereof  against  bert  [  *18d8] 
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pftocB<tD-  because  he  MVSf  that  the  aaid  Jane  BoatfiUt  after  she  to  became  seiaed  aa 
IN  iNTRu-  aforesaid,  to  wit,  on,  &c.  aforesaid,  attained  the  full  age  of  twenty-one  jears. 
aioK.      And  that  afterwards,  to  wit,  on  the  said.  Sic  in  the  parish  aforewd,  io  the 
sflurtinc    ^^^'^^X  aforesaid,  she  dulj  made  and  published  her  said  last  will  and  testamenCt 
demand-     in  manner  and  furra  as  he  the  said  John  Eastman  hath  in  his  said  count  ta 
ani'9  title.  ^^  behalf  alleged,  and  this  he  the  said  John  Eastman  is  ready  to  verify  ; 
wherefore  he  prays  judgment,  if  by  reason  of  any  thing  by  the  said  Thomasin« 
in  her  aforesaid  plea  alleged,  he  the  said  John  Eastman  ought  to  be  barred 
from  having  and   maintaining  his  aforesaid  action  thereof  against  die  said 
Fifth  rep-  Thomasin.  And  the  said  John  Eastman,  as  to  the  said  plea  of  the*  said  Thoma- 
fiaii  pUa!^  sin,  by  her  lastly  above  pleaded,  says,  that  he,  by  reason  of  any  thing  in  that 
re-esseri-    plea  alleged,  ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid 
mandani'e  ^^^^^  thereof  against  her,  because  he  says,  that  the  said  Jane  Boatfill,  after 
tttk.  she  so  became  seised  as  aforesaid,  to  wit,  on,  Sic.  at  the  parish  aforesaid,  io 

the  county  aforesaid,  attained  the  full  age  of  twenty-one  years,  and  that  after* 
wards,  to  wit,  on  the  said,  &c.  in  the  parish  aforesaid,  in  the  county  aforasaidt 
she  duly  made  and"  published  her  said  last  will  and  testament  in  writing,  ia 
manner  and  form  as  he  the  said  John  Eastman  hath  in  his  said  count  ia  that 
behalf  alleged,  and  this  he  the  said  John  Eastman  is  ready  to  verify  ;  where- 
fore he  prays  judgment  if  he  ought  to  be  barred  from  having  and  maiotaining 
his  aforesaid  action  thereof  against  the  said  Thomasin. 
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Writef  William  the  Fourth,  &c.  to  the  sheriflf  of  Northumberland,  greeting:  Com* 
wtrj  in  0iand  R.  G.  that  justly  and  without  delay  he  render  to  M.  B.  widow,  [two 
(«)  *  messuages,  &c.]  in  the  parish  of,  &c.  which  she  claims  to  be  her  right  tod 
inheritance,  and  into  which  the  said  R.  C.  hath  not  entry  but  after  the  dissei- 
sin, which  he  unjustly,  and  without  judgment,  made  thereof  to  J.  F.  the  brother 
of  her  the  said  M.  and  whose  heir  she  is,  within  fifty  years  now  last  past  as 
she  saith ;  and  unless  he  shall  so  do,  and  if  the  said  M.  shall  give  you  security 
to  prosecute  her  suit,  then  summon  by  good  aummoners  the  said  R.  G.  that 

he  appear  before  our  justices  at  Westminster,  on to  show  why  he  will  not 

do  it,  and  have  you  there  the  sununonere  and  this  writ    Witness,  &c 

Deelara*         Northumberland  (to  wit) — M.  B.  widow,  by her  attorney,  demands 

uoa  there-  ngi^jog^  j^,  Q^  ||two  messuages,  &c.  j  with  the  appurtenances  in,  &c.  as  her 
right  and  inheritance,  and  into  which  the  said  R.  G.  hath  not  entry  but  by  tfao 
disseisin,  which  he  unjustly,  and  without  judgment,  made  thereof  to  J.  F.  the 
brother  of  the  said  M.  B.  and  whose  heir  ehe  is,  within  fifty  years  now  kst 

(«)  See  Booth  oA  Raal  Actione,  Index,  at  to  the  proceedinge,  ante,  1311,  note^*— 

•*  Ealry,*'  173.--Com.  D\^.  Pleader,  3  A.  1.  See  form,  %  Bla.  Com.  App.  No.  ft.--F.  N. 

— /^*a  Dietioaary,    *«  £iiiry.*'*«ee  form  B.  i07, 8.^L6e*iB  Dtstioaarr,  **  Eslry,  IfVa 

and  law,  attheauitof  ateigneesof  abank-  •^."«-Booth  on  Real  Actione,   179,  5.^3 

rupi,  t  Uen.  Bla.  444«^See  ales  direetieM  Bbu  Com.  1SS.  - 


on* 
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past ;  and  thereupon  the  said  M.  B.  by her  attorney  aforesaid,  saith,  that  procbrd- 


INGS 


the  said  J.  F.  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances, 

in  his  demesne  as  of  fee  and  right,  within  fidy  years  before  the  issuing  of  of  bntrt. 

the  original  writ  in  this  cause,  by  taking  the  esplees  {b)  thereof  to  the  value 

of,  &c.  and  from  the  said  J.  F.  who  died  without  heirs  of  his  body,  the  right 

descended  to  the  said  M.  B.  as  sister  and  heir  of  the  said  J.  F.  and  into 

which  the  said  R.  C.  had  not  entry  but  by  the  disseisin,  which  he  unjustly, 

and  without  judgment,  made  thereof  to  J.  F.  the  brother  of  her  the  said  M.  B, 

and  whose  heir  she  is,  within  fiAy  years  now  last  past. 

*And  the  said  M.  B.  the  demandant,  now  demands  the  said  tenements,  with  [  *18401 
the  appurtenances,  as  sister  and  heir  of  the  said  J.  F.  as  aforesaid,  and  that 
such  is  the  right  of  her  the  said  M.  B.  the  demandant,  she  ofiers,  &c,  and 
therefore,  &c.  pledges,  &c. 

William  the  Fourth,  &c.  to  the  sherifT  of  Somersetshire,  greeting  : — Com-  Writ  of 
mand  J.  D.  that  justly  and  without  delay  he  render  to  A.  B.  [20  acres  ofara-  Jhe»o«rin 
ble  land,  20  acres  of  pasture  land,  20  acres  of  meadow  land,  and  20  acres  of  another' 

other  land,]  with  the  appurtenances,  in  the  parish  of in  your  county,  which  *^I™' 

he  claims  to  be  his  right  and  inheritance,  and  into  which  the  said  J.  D.  hath  other  per- 
not  entry,  unless  after  the  disseisin  which  — —  thereof  unjustly  and   without  »ojjunlaw-» 
judgment  hath  made  to  the  aforesaid  A.  B.  within  thirty  years  now  last  past,  ed  (c}. 
and  whereupon  he  complains  that  the  said  J.  D;  deforceth  him,  and  unless  he 
shall  do  so,  and  if  the  said  A.  B.  shall  give  you  security  of  prosecuting  his 
claim,  ttlen  summon  by  good  summoners  the  said  J.  D.  that  he  appear  before 

our  justices  at  Westminster,  on to  show  wherefore  he  hath  not  done  it, 

and  have  you  there  the  summoners  and  this  writ.     Witness  ourself  at|We8t-> 
minster,  the day  of in  the year  of  our  reign. 

The  mode  of  proceeding  on  a  plaint,  in  the  nature  of  a  writ  of  entry  in  the  Proceed- 
post,  appears  to  be  as  follows: — The  steward  of  the  manor  having  summoned  Jng«inina. 
the  copyhold  tenants  to  appear  at  the  next  general  customary  court,  which  on*^  pUint, 
must  be  held  within  the  manor,  should,  when  the  homage  are  assembled,  enter  in  nature 
in  his  minute-book,  and  afterwards  on  the  roll,  the  style  of  the  court ;  if  the  ent^'^hi*^' 
court  is  held  merely  for  copyhold  purposes,  the  style  should  run  thus : —  the  poti* 

Manor  of)      A  general    lor  "special"]  customary  court  of—  lord  of  the 

)  manor  of aforesaid,  held  in  and  for  the  said  manor,  oui  &c, 

before esq.  chief  steward  of  the  manor  aforesaid. 

(5e6  fVatkinU  Treati$e  dn  Copyhold,  vol.  ii.  p.  31.) 

If  a  court  baron  be  held  with  the  customary  court,  the  style  should  then  be 
as  follows : — 
Manor  of  >      *A  court  baron  and  general  [or  "  special,"  ifthefacf]  custom-  j  *1841  j 

——      (  ary  court  of  — -  lord  of  the  manor  of afosesaid,  held  in  and 

for  the  said  manor,  on,  fcc* 

(6)  If  there  be  a  tenant  io  possessioo,  the  right  owner,  3  B.  &  C.  309. 

thoagh  he  pay  rem  to  a  wrongful  elaiquant,  (c)  See  forms  referred  to,  ante,  1339,  a. 

that  i»  a  suffieient  taking  of  the  esplee*  by  (a). 

Vol.  in.  46 
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PROCKei>-  /  PRESENTt 

o«*wRiT§  A-  ^'  ^®*l'  chief  steward  of  the  said  manor. 

or  iKTET.  S'  S'   6      \  Free  suitors  sworn, 

E.  F.,  &c.  ) 

G.  H.,  &c.  Copyhold  tenants  sworn. 
J.  R.  Beadle,  &c.  {see  2  Walking,  32.) 

When  the  style  of  the  court  has  been  properly  entered,  and  proclamation 
made  by  oyer,  in  the  usual  way,  the  steward  is  then  (o  say,  ^*  If  any  person* 
will  enter  any  plaints,  let  them  come  forth  and  they  shall  be  heard,"  {Scroggs 
on  Courts,  42,  196.)  The  demandant  is  then  to  deliver  the  draft  of  the  plaint, 
and  prayer  of  process  to  the  steward,  who  is  thereupon  to  make  an  entry  there- 
of, aerhaiim,  in  his  minute-book,  and  afterwards  enter  the  same  on  the  court 
rolls.  If  the  demandant  is  anxious  to  expedite  the  suit,  he  should  at  the  same 
time  (unless  it  has  been  previously  agreed  to  be  done,)  require  the  steward  to 
hold  a  customary  court  as  soon  as  possible,  and  if  he  refuse,  a  toriUen  request, 
similar  in  substance  to  that  in  Watkins^s  Treatise  on  Copyholds,  (vol.  2.  p. 
20,)  should  be  made.  If  in  the  manor  there  are  only  two  general  courts  held 
in  each  year,  still  special  or  set  courts  may  be  held  at  the  request  of  any  suit- 
or, the  expense  whereof  is  to  be  paid  by  the  person  requiring  it.  The  next 
court  having  previously  been  appointed  (which  should  not  he  held  within  three 
weeks  of  the  preceding  one),  the  steward  is  then  to  issue  a  summons,  return- 
able at  such  next  court. 

At  the  next  court,  being  the  return  day  of  the  summons,  the  copytibld  ten- 
ants haying  previously  been  duly  warned  to  attend,  the  steward  will  then  en- 
ter the  style  of  the  court,  and  cause  proclamation  to  be  made  as  before,  and 
make  an  entry  of  the  summons  and  the  return  thereto  {see  RasL  Ent.  130.) 
[  ^1342]  He  will  then  say,  "  If  any  person  will  be  essoigned  or  ^enter  his  plaint,  let  him 
come  into  court,  and  he  shall  be  heard,"  and  then,  "  A.  B.  appear,  or  you  will 
lose  your  plaint,"  {Seroggs,  196.)  If  the  demandant  appears  by  his  attor- 
ney, the  steward  is  then  to  enter  the  warrant  of  attorney  by  his  name,  or  the 
two  first  letters  thereof,  over  the  name  of  the  demandant,  {Scroggs,  196, 
252.)  The  defendant  is  then  to  be  called  three  times,  as  follows: — ^**  Ap- 
pear and  answer  to  A.  B.  in  a  plea  of  land,  &c.  [stating  the  substance  of  the 
platfU,]  or  further  process  will  be  awarded  against  you,"  (Scroggs,  196.)  If 
the  defendant  does  not  appear,  an  attachment,  &c.  should  be  prepared  at  such 
second  court.  If  the  defendant  appears,  the  steward  will  then  enter  the  ap- 
pearance after  the  entry  of  the  plaint  and  prayer  of  process  as  follows :  **  C. 
D.  appears."  {Scroggs,  l^^  J)  The  demandant  has  till  the  next  court  after 
the  appearance  to  count  on  his' plaint,  but  in  order  to  expedite  the  suit,  it  will 
be  advisable  to  be  prepared  to  count  immediately  the  defendant  appears,  which 
he  will,  in  all  probability,  do  at  the  return  of  the  summons. 

Plaint  in         \jAfier  entering  the  style  of  the  court,  make  the  foUowing  entry  :] — At  this  i 

nature  of    ^^^^j  comes  T.  C.  B.  in  his  own  proper  person,  and  complains  of  T.  B.  of  a  ; 

writ  of  en-  i      ^      r  »  r  , 

p^'and  c«1  ^'^  ®*®  Kitchen  on  Courts,  502.— 1  M.  &  P.  102. 
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jplea  of  land,  to  wit,  of  [12  messuages^  12  cottages,  12  yards,'l2  gardons,  12   ^i^ocbcb. 
out-houses,  and  12  acres  of  land,]  with  the  appurtenances,  in  this  manor,  held    oh  "writs 
of  the  lord  of  this  manor,  as  of  his  said  manor  of  Stebonheath,  otherwise  Step-  o**  sntrt. 
nej,  according  to  the  custom  of  the  said  manor,  and  there  are  pledges  for  the 
prosecution  of  the  said  plaint,  to  wit,  John  Doe  and  Richard  Roe,  and  he 
makes  protestation  to  prosecute  his  said  plaint  in  the  nature  of  a  writ  of  our 
lord  the  king  of  entry  sur  disseisin  in  the  post  (e),  at  the  common  law,  saying 
that  the  said  messuages,  cottages,  yards,  gardens,  out-houses,  and  land,  are 
bis  right  and  inheritance,  according  to  the  custom  of  the  said  manor,  and  into 
which  die  said  T.  B.  hath  not  entry,  unless  aHer  the  disseisin  which  £.  B. 
thereof  unjustly,  and  without  judgment,  made  to  C.  S.  the  mother  of  the  said 
T.  C.  B.  and  whose  heir  he  is,  within  RCiy  years  now  last  past,  &c.  and  he 
prays  that  process  be  thereupon  made  to  him  against  the  said  T.  C.  B.  accor- 
ding to  the  custom  of  the  said  manor  ;  therefore,  according  to  the  custom  of 
the  said  *manor,  it  is  commanded  to  J.  D.  the  bailiff,  or  of  the  lord  of  this  [  *1343  ] 
manor,  and  an  officer  of  this  court,  that  according  to  the  custom  of  this  manor, 
he  summon  the  said  T.  B.  by  good  summoners,  that  he  be  here  at  the  next  * 

court  of  this  manor  to  be  hqlden  in  and  for  the  said  manor,  on  the day 

of next,  to  answer  the  said  T.  C.  B.  in  the  plea  aforesaid,  the  same 

day  is  given  to  the  said  T.  €•  B.  here,  &c. 

Stebonheath  manor,  \      To  wit,  W.  L.  steward  of  the  said  manor,  to  J.  D.  Mandate 
otherwise  >  the   bailiff  and  minister  thereof,  greeting  :-— Because  or  uxor- 

Stepney  manor.  '  T.  C  B.  complains  of  T.  B.  of  a  plea  of  land,  to  wit,  JJ^JJ^n. 
of  112  messuages,  12  cottages,  12  yards,  12  gardens,  12  out-houses,  and 
12  acres  of  land,]  with  the  appurtenances,  in  this  manor,  held  of  the  lord  of 
ihis  manor,  as  of  his  said  manor  of  Stebonheath,  otherwise  Stepney,  accord- 
ing to  the  custom  of  this  manor,  and  hath  made  protestation  to  prosecute  his 
said  plaint  in  the  nature  of  a  writ  of  our  lord  the  king  of  entry  sur  disseisin 
in  the  post,  at  the  common  law,  saying  that  the  said  messuagest  cottages, 
yards,  gardens,  out-houses,  and  land,  are  his  right  and  inheritance,  according 
to  the  custom  of  the  said  manor,  and  into  which  the  said  T.  B.  hath  n9t 
entry,  unless  aAer  the  disseisin  which  £.  B.  thereof  unjustly,  and  without 
judgment,  made  to  C.  S.  the  mother  of  the  said  T.  C.  B.  and  whose  heir  he 
is,  within  fifly  years  now  last  past ;  therefore  I  command  you,  that  according 
to  the  custom  of  the  said  manor,  you  summon  the  said  T.  B.  by  good  sum- 
moners, that  he  be  here  at  the  next  court  of  this  manor,  to  be  holden  in  and 

for  the  said  manor,  on  the day  of next,  to  answer  the  said  T.  C.  B, 

in  the  plea  aforesaid,  and  have  then  there  the  summoners  and  this  writ 

Given  under  my  hand  and  seal,  the day  of in  the year  of  the 

reign  of  King  William  the  Fourth. 

On  the  above  writ  the  defendant  must  be  summoned  upon  the  land  deman-  Direetioas 
ded,  and  proclamation  of  the  summons  should  be  made  on  some  Sunday,  14  ^  ^^^^ 
days  at  least  before  the  return  of  the  summons,  at  the  door  of  the  church  near-  jngg, 
est  the  land.     For  this  purpose,  the  bailiff  to  whom  the  summons  is  directed* 

(0  See  Kitchen  on  Courts,  503. 
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fRocKBO-  sbpuld,  as  soon  as  he  con  after  the  holding  of  the  court,  and  at  least  16  days 
ow*wr'it9  l>«^ofo  the  return  of  the  summons,  go  in  the  day-time,  upon  the  most  conspicu- 
or  BNTRT.  ous  part  of  the  estate  in  question,  with  at  least  two  persons  resident  within  the 
manor,  and  they  should  cite  or  warn  the  defendant  to  appear  at  the  return  of 
[*1344]  jjjg  summons,  by  sticking  up  a  white  *wand  or  stick  on  the  land  demanded, 
the  summons  should  be  read  aloud,  and  it  would  be  advisable  to  leave  a  copy 
thereof  on  the  wand  or  stick  ;  the  respective  occupiers  of  the  premises  should 
also  be  desired  to  attend,  whilst  this  is  done,  and  if  they  refuse,  should  be  in- 
formed of  the  nature  and  object  of  the  process,  and  at  whose  suit  it  is  issued  ;  it 
would  also  be  advisable  to  warn  or  summon  the  defendant  personal1};^to  appear, 
and  to  deliver  to  him  a  copy  of  the  writ  of  summons.     (See  Booth  on  RealAc^ 
Hons,  p.  4.—Dallon'3  Office  of  Sheriff,  149,  and  3  Bla.  Com.  279.) 

The  directions  of  the  Statute  31  Eliz.  c.  3.  s.  2.  must  next  be  observed  ; 
by  this  it  is  enacted,  that  af\er  every  summons  upon  the  land,  in  any  real 
action,  14  days  at  the  least  before  the  day  of  the  return  thereof,  proclamations 
of  the  summons  shall  be  made  on  a  Sunday*  immediately  afler  divine  service 
and  sermon,  if  any  sermon  there  be,  and  if  no  sermon  there  be,  then  forth*- 
with  afler  divine  service,  at  or  near  to  the  most  usual  door  of  the  church  or 
chapel  of  that  town  or  parish  where  the  land  whereupon  the  summons  is  made 
doth  lie,  and  those  proclamations  so  made  as  aforesaid,  shall  be  returned, 
together  with  the  names  of  the  summoners.  The  proclamations  should  be 
made  by  the  bailiff  of  the  noanor  to  whom  the  writ  of  summons  is  directed. 

The  sanonlons  must  be  executed  in  the  day-time,  between  sun-rising  and 
sun-set,  and  not  before  or  afterwards,  and  there  must  be  two  summoners ;  as 
Aere  is  great  contrariety  in  the  directions  for  the  execution  of  precept  of  sum- 
mons in  the  old  books,  the  safest  way  is  to  execute  it  in  two  methods  ;  first, 
let  the  two  summoners  (who  should  be  of  the  homage)  fasten  a  copy  of  the 
precept,  subscribed  with  the  summoners'  names,  to  a  stick,  and  fix  the  stick, 
with  the  copy  of  summons  so  annexed,  on  some  conspicuous  part  of  the  land 
in  qdestion  ;  secondly,  the  summoners  should  serve  the  tenant  with  another 
copy  of  the  summons  or  precept,  showing  him  the  original  in  the  usual  man- 
tier  of  executing  process,  and  they  should  at  the  same  time  verbally  warn  him 
to  keep  his  day  of  the  return,  and  to  name  the  day,  to  name  the  demandant, 
«nd  to  name  the  land  demanded  ;  this  indeed  will  be  effectually  done  by  read- 
ing the  precept  to  him  when  executed  ;  the  bailiff  should  indorse  on  the  pre- 
cept the  return  as  below,  and  deliver  in  the  same  to  the  steward  on  or  before 
the  next  court  day. 

DUicr  pro-      L^t  ^be  demandant  attend  the  court  baron  in  person,  and  get  the  plaint  and 
mancHr        award  of  process  entered  on  the  roll, 
^ourt,  an 

tiature  of       ^7  ^»rtue  of  this  precept  to  me  directed,  I  have  summoned  by  good  sum- 
writ  of  ea-  moners,  to  wit, and good  and  lawful  men  of  the  manor  of  C.  the 

&nm  of  within-named  E.  G,  that  she  be  at  the  pkice  and  time  within-mentioned,  to 
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•Dswer  the  within-named  *G*  6.  the  jounger,  of  the  plea  within  mentioned,  raocFto- 
aa  by  the  aaid  precept  I  am  within  commanded.  o,,  writs 

The  answer  of  A.  B.  bailiff.       or  entrt. 

,  A.  B- 

Summonera  of  the  within-named  £. 


)  A.  n. 

G.  >    and 
JC.  D. 


Manor  of  C.  in  the  )      The  general  court  baron  of  Sir  G.  W.  P.  hart,  lord  ^^ntry  of 
county  of  H.       )  of  the  said   manor,  here  holden  in  and   for  the  same  g„,||„,on8 

manor,  before  J.  J.  gentleman,  his  steward  there,  of  the  same  manor,  on admi  lion 

the day  of ,  &c.  „J,  ^^ 

{  A.  B.  demand- 

Homage  sworn  <  C.  D.  *"^»  *"** 

(  E.  F.,  &c.  "^rnn. 

'  ance  of  le- 

nant,  with 

It  waa  commanded  A.  B.  bailiflf  of  the  manor  aforesaid,  and  officer  of  the  insiruc- 
■aid  court  baron,  that  according  to  the  custom  of  the  manor  aforesaid,  he  should 
summon,  by  good  summoners,  E.  G.  to  be  here  at  this  court,  to  answer  G.  G. 
the  younger,  in  a  plea  of  land  by  his  plaint,  protesting  to  prosecute  the  same 
in  the  natnre  and  form  of  a  writ  of  our  lord  the  king,  of  entry  9ur  disseisin  en 
h  per  ^  ctft,  according  to  the  custom  of  the  said  manor.  And  now  here  at 
this  court  comes  the  said  G.  G.  the  younger,  in  his  proper  pprson  ;  and  the  said 
bailiff  now  here  witnesseth,  that  he  hath  summoned  by  good  summoners,  to 
wit,  S.  H.  and  W.  G.  good  and  lawfiil  men  of  the  manor  of  G.  the  said  £. 
G.  to  be  here  at  this  court,  to  answer  the  said  G.  G.  the  younger,  in  the  plea 
aforesaid,  as  it  was  commanded  him  by  the  court  here,  &c. 

*And  hereupon  the  said  G.  G.  the  younger,  showeth  to  the  court  here,  that 
he  the  said  G.  G.  the  younger,  is  an  infant  under  the  age  of  twenty-one  years, 
wherefore  he  prays  the  court  here  to  assign  unto  him  A.  B.  of  C.  in  the 
county  of  D.  {name  his  addition)  as  the  next  friend  of  him  the  said  *G.  G.  r  «1348J 
the  younger,  to  prosecute  the  said  plaint  in  the  nature  and  form  aforesaid, 
against  the  said  E.  G.  wherefore  the  said  A.  B.  is  admitted  by  the  court  here 
to  prosecute  the  said  plaint  in  the  nature  and  form  aforesaid,  for  the  said  G. 
G.  the  younger,  who  is  an  infant  under  the  age  of  twenty-one  years, 
against  the  said  E.  G. 

(If  Mrs.  G.  appears,  here  enter  her  appearance.  If  by  attorney,  it  is  in  the 
common  form,  thus :) 

E.  G.  puts  in  her  place  A.  B.  against  the  said  G.  G.  the  younger,  in  a  plea 
of  land,  and  hereupon  G.  G.  the  younger,  [^fure  follows  the  count.] 

Let  this  be  entered  upon  the  book  immediately  following  the  plaint ;  then 
let  the  demandant  personally  appear  with  his  friend,  and  pray  that  the  latter 
be  admitted  to  prosecute  for  him,  which  the  steward  will  then  grant,  and  the  re- 
mainder of  the  entry  from  the  mark  *  will  be  then  inserted.  The  steward,  up- 
on the  appearance  of  the  tenant,  or  her  attorney,  will  enter  the  appearance  at 
his  discretion.  If  there  be  no  appearance,  we  may  enter  the  default,  and 
award  the  grand  cape  afterwards.  J.  J.  ^ 
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pRociBD-  Manor  of  C.  in  the  )      The  general  court  baron,  &c.  &c.  &c.  the day 

OM  WRITS        county  of  II.        I  of ,  in  the  year  of  our  Lord . 

OF  KNTKT.       G.  G.  the  younger,  by  J.  D.  who  is  admitted  by  the  court  here  to  prosecute 
Coui.t  in    ^^^  ^^®  ^^^^  ^*  ^*  ^^®  younger,  who  is  an  infant  under  the  age  of  twenty-one 
same  pro-  years,  as  the  next  friend  of  the  said  G.  G.  the  younger,  demands  against  E. 
/  i>\  "^'      G.  [two  messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards, 
100  acres  of  land,  100  acres  of  meadow,  100  of  pasture,   100  acres  of  wood, 
100  acres  of  furze  and  heath,  and  100  acres  of  land  covered  with  water,}  with 
the  appuKenances,  in  the  parish  and  manor  of  C.  in  the  said  county  of  H« 
which  he  claims  as  his  right  and  inheritance,  to  be  holden  of  the  lord  of  the 
said  manor  by  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
•aid  manor,  by  the  rent  and  services  therefore  due  and  accustomed  ;  and  into 
L    1347J  ^hich  said  messuages,  lands,  tenements,  and  premises,  with  *the  appurtenan- 
ces, the  said  E.  G.  hath  not  entry,  but  by  G.  G.  the  elder,  to  whom  B.  G.  de- 
mised the  same,  who  therefore  unjustly,  and  without  judgment,  disseised  H. 
6.  father  of  the  said  G.  G.  the  younger,  (of  which  said  H.  G.  he  the  said  G. 
G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir  according  to  the  custom  of  the  said  manor) 
within  fil^y  years  now  last  past,  &c.     And  thereupon  he  says,  that  the  said  H. 
G.  the  father  of  the  said  G.  G.  the  younger,  (of  which  said  H.  G.  he  the  said 
G.  G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premises* 
is  heir,  according  to  the  custom  of  the  said  manor)  was  seised  of  the  said 
messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,  in  his  de- 
mesne as  of  fee  and  right,  by  the  rod,  at  the  will  of  the  lord,  according  to  the 
custom  cf  the  said  manor,  by  the  rent  and  services  therefore  due  i\nd  accus- 
tomed in  the  time  of  peace,  in  the  time  of  our  lord  the  now  king,  by  taking 
thereof  esplees  to  the  value,  &c. ;  and  from  the  said  H.   G.  the  right  and  in- 
heritance, &c.  descended  to  the  said  G.  G.  the  younger,  who  now  demands  as 
son  and  heir,  &c. ;  and  into  which,  &c.  and  thereupon  he  brings  suit,  &c« 


Instnie- 
iioni. 


After  appearance  entered,  as  ante,  1347,  or  otherwise,  entir  this  count,  and 
let  a  copy  of  it  be  delivered  to  tenant's 'attorney,  or  to  herself,  if  she  appear 
10  person  and  appoint  no  attorney. 


Form  of 
plaint  as 
recorded. 


Manor  of  C.  in  the  )      '^^^  general  court  baron  of  Sir  G.  W.  P.  bart.  lord, 
county  of  H.       J  &c-  held  the day  of ,  in  the  year  of  our  Lord 


-,  before  J.  J.  gentleman,  steward  here. 


Homage  sworn  s  w  n 


G.  G.  the  younger,  comes  to  this  court  in  his  proper  person,  and  complains 
against  E.  G.  in  a  plea  of  land,  to  wit,  [two  messuages,  four  bams,  four  sta- 
bles, eight  gardens,  eight  orchards,  100  acres  of  land,  100  acres  of  meadow, 
100  acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and 
100  acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the  parish 
and  manor  of  G.  in  the  said  county  of  H.  and  he  the  said  G.  G.  the  younger, 
bath  found  pledges  to  prosecute  his  plaint  aforesaid,  to  wit,  John  Doe  and 


(/)  See  fonn  in  8  Hen.  Bla.  444,  at  the  suit  of  assignees  of  a  bankrupt 
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Richard  Roe,  and  he  makes  prot<^station  to  prosecute  ^his  said  plaint  of  the  procssd- 
premises  aforesaid,  with  the  appurtenances,  in  the  nature  and  form  of  a  writ  ^^  writs 
of  our  lord  the  king,  of  entry  snr  diBseisiii  en  le  per  Sf  cut,  saying  that  the  said  of  entry. 
premises,  with  the  appurtenances,  are  the  right  and  inheritance  of  him  the  said 
G.  G.  the  younger,  to  be  holden  of  the  lord  of  the  said  manor,  by  the  rod,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  suid  manor,  and  into  which 
said  premises,  with  the  appurtenances,  the  said  E.  G.  hath  not  entry  but  by 
G.  G.  the  elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly,  and 
without  judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  younger  (of 
which  said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said  premises, 
with  the  appurtenances,  is  heir,  according  to  the  custom  of  the  said  manor), 
within  fifty  years  now  last  past,  &c. ;  and  thereupon  the  said  G.  G.  the 
younger,  prays  process  to  be  made  to  him  against  the  said  £.  G.  according  to 
the  custom  of  the  said  manor ;  therefore,  according  to  the  custom  of  the  said 
manor,  it  is  commanded  A.  B.  bailiff  of  the  manor  aforesaid,  and  officer  of 
the  said  court  baron,  that  according  to  the  custom  of  the  manor  aforesaid,  he 
summon,  by  good  summoners,  the  said  £.  G.  that  she  be  at  the  next  court 
baron  of  Sir  G.  W.  P.  hart,  lord  of  the  said  manor,  to  be  held  in  and  for  the 
same,  before  J.  J.  gentleman,  his  steward  there,  of  the  manor  aforesaid,  on 

the day  of next,  to  answer  the  said  G.  G.  the  younger,  of  the  plea 

aforesaid,  &c.     The  same  day  is  given  to  the  said  G.  G.  the  younger,  herot 

Manor  of  C.  in  the  )      J.  J.  gentleman,  steward  of  the  court  baron  of  Sir  Suward^s 
county  of  H.       i  G.  W.  P.  hart  lord  of  the  said  manor,  to  A.  B.  bailiff  ^"'  J"™- 
of  the  same  manor,  greeting  : — ^Whereas  G.  G.  the  younger,  has  complamed 
against  £.  G.  in  a  plea  of  land,  in  the  parish  of  G.  and  manor  aforesaid, 
which  the  said  G.  G.  (he  younger  claims  as  his  right  and  inheritance,  to  be 
holden  of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  ac- 
cording to  the  custom  of  the  said  manor,  and  hath  made  protestation  to  prose- 
cute his  said  plaint  in  the  nature  and  form  of  a  writ  of  our  lord  the  king,  of 
entry  rar  disteisin  en  U  per  Sf  eui.     And  whereas  J.  D.  has  been  assigned  by 
the  court  as  the  next  friend  of  him  the  said  G.  G.  the  younger,  to  prosecute 
the  said  plaint,  in  the  nature  and  form  aforesaid,  against  the  said  £.  G.,  I 
therefore  command  you,  that  according  *to  the  custom  of  the  said  manor,  you  i  «i  049  -1 
summon  by  good  summoners  the  said  £.  G.  that  she  be  here  at  the  next  court 
baron  of  the  said  Sir  G.  W.   P.  hart,  lord  of  the  said  manor,  to  be  held  in 

and  for  the  said  manor,  on the day  of next,  at  two  o'clock  at 

noon,  at  the  house  known  by  the  name,  &c.  &c.  within  the  said  manor,  to 
answer  the  said  G.  G.  the  younger,  of  the  plea  aforesaid,  and  how  you  shall 
have  executed  this  precept,  certify  to  me  at  the  same  day  and  place,  and  have 
you  then  and  there  this  precept.     Given   at  the  court   baron  of  the  manor 

aforesaid,  under  my  seal,  this day  of  ■         in  the  year  of  our  Lord . 

J.  J.  (L.  S.) 

To  A.  B.  baiNff  of  the  manor  of  G.  ) 
in  the  county  of  H.  ) 

(g)  See  the  relurns  iliereto,  ante,  1344,  5. 
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PKocBBD-  Manor  of  C.  io  the  >      The  general  court  baron  of  Sir  G.  W.  P.  hart,  lord 
ON  WSIT8        county  of  H.       /  of  the  said  manor,  here  holden  in  and  for  the  same 


OF  KNTRT.  manor,  before  J.  J.  gentleman,  his  steward  there  of  the  same  manori  on  the 


(A.  B. 
{  C.  D. 
(  £.  F.,  &c. 


A^^:..:^» <l«y  of in  ^he  year  of  our  Lord 

Act  mission  ^  * 

of  prochein 

amie  for  C  A.  B. 

demand-  Homage  sworn 

aot,  sntry 

of  relurn  of 

of  default  -^^  ^^^  ^^^^  ^^  ^^^  court  comes  the  said  G.  G.  the  younger,  in  his  proper 
of  tenant,  person,  and^  shows  to  the  court  here,  that  he  the  said  G.  G.  the  younger,  is 
of  grand  ui  iofant  under  the  age  of  twenty-one  years;  wherefore  he  prays  ihe  court 
cape.  here  to  assign  unto  him,  J.  D.  of  C.  in  the  county  of  H.  aforesaid,  gentleman, 

as  the  next  friend  of  him  the  said  G.  G.  the  younger,  to  prosecute  his  plaint 
against  £•  G.  in  a  plea  of  laud  (to  wit)  [two  messuages,  four  barns,  four  sta- 
bles,  eight  gardens,  eight  orchards,  100  acres  of  land,  100  acres  of  meadow, 
100  acres  of  pasture,  100  acres  of  wood,  100  acres  of  furze  and  heath,  and  ICO 
acres  of  land  covered  with  water,]  with  the  appurtenances,  in  the  parish  and 
manor  of  C.  in  the  said  county  of  H.  protesting  to  prosecute  his  said  plaint 
of  the  premises  aforesaid,  with  the  appurtenances,  in  the  nature  and  form  of 
a  writ  of  our  lord  the  king,  of  entry  aur  disseisin  en  h  per  ^  etit,  saying  that 
the  said  messuages,  lands,  tenements,  and  premises,  with  the  appurtenances, 
are  the  right  and  inheritance  of  him  the  said  G.  G.  the  younger,  to  be  holden 
of  the  lord  of  the  said  manor,  by  the  rod,  at  the  will  of  the  lord,  according  to 
[  ^1350]  the  custom  of  the  said  manor,  by  the  rent  and  services  therefore  *due  and 
accustomed.  And  into  which  said  messuages,  lands,  tenements,  and  prem- 
ises, with  the  appurtenances,  the  said  E.  G.  hath  not  entry,  but  by  G.  G.  the 
elder,  to  whom  B.  G.  demised  the  same,  who  thereof  unjustly,  and  without 
judgment,  disseised  H.  G.  father  of  the  said  G.  G.  the  younger  (of  which 
said  H.  G.  he  the  said  G.  G.  the  younger,  as  to  the  said  messuages,  lands, 
tenements,  and  premises,  with  the  appurtenances,  is  heir,  according  to  the 
custom  of  the  said  manor),  within  fifVy  years  now  last  past,  &c.  Wherefore 
the  said  J.  D.  is  admitted  by  the  court  here  to  prosecute  the  said  plaint  in  the 
nature  and  form  aforesaid,  for  the  said  G.  G.  the  younger,  who  is  an  infant 
under  the  age  of  twenty-one  years,  against  the  said  E.  G.  And  it  was  com- 
manded A«  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  the  said  court 
baron,  that,  according  to  the  custom  of  the  manor  aforesaid,  he  should  sum- 
mon, by  good  summoners,  the  said  £.  G.  to  be  here  at  this  court,  to  answer 
the  said  G.  G.  the  younger,  in  the  said  plea  of  land,  by  his  said  plaint,  pro- 
testing to  prosecute  the  same  in  the  nature  and  form  of  a  writ  of  our  lord 
the  king,  of  entry  sur  disseisin  en  le  per  ^  cut,  according  to  the  custom 
of  the  said  manor,  and  now  here  at  this  court  on  this  day,  comes  the 
said  G.  G.  the  younger,  by  the  said  J.  D.  his  next  friend  aforesaid,  and  offers 
himself  against  the  said  E.  G.  of  the  plea  aforesaid,  and  she  comes  not,  but 
makes  default ;  and  the  said  bailiff  now  here  wituesseth,  that  he  hath  sum- 
moned, by  good  summoners,  to  wit,  S.  H.  and  W.  C  good  and  lawful  men 
of  the  manor  of  C.  the  said  £.  G.  to  be  here  at  this  court,  to  answer  the  said 
6.  G.  the  younger,  in  the  plea  aforesaid.  Therefore,  according  to  the  cus- 
tom of  the  manor  aforesaid,  it  is  considered,  that  the  messuages,  lands,  tene- 
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mentStmnd  premuies  aforMAid,  with  the  appurtenancesi  be  taken  into  the  hand  raocsso- 
of  the  iordt  &c.  and  the  day^  &c.     And  it  is  commanded  to  the  aaid  bailiff  of  ^^  writs 
the  manor  aforesaid,  and  officer  of  the  said  court  baron,  that  according  to  the  or  BNTar. 
custom  of  the  manor  aforesaid,  he  summon,  by  good  summoners,  the  said 
£•  6.  that  she  be  at  the  next  court  baron  of  the  said  Sir  G.  W.  P.  bart.  lord 
of  the  said  manor,  to  be  holden  in  and  for  the  same  manor,  before  J.  J.  gen- 
tleman, his   steward   there,  of  the  manor  aforesaid,  on  the    ■       day  of   ■ 
next,  at  two  o'clock  at  noon,  at  the  house  known  by  the  name,  &c.  &c«  of  C. 
aforesaid,  to  answer  the  said  G.  G.  the  younger,  as  well  of  the  principal  plea 
as  of  the  default  aforesaid.    The  same  day  is  given  to  the  said  G«  G»  the 
younger,  here,  &c. 

Manor  of  G.  in  the  )      J.  J.  gentleman,  steward  of  the  court  baron  of  Sir  Second 
county  of  H.        J  G.  W.   P.  hart,  lord  of  the  same  manor,  to  A.   B.  r"^"** 
bailiff  of  the  same  manor,  greeting  : — Take  into  the  hand  of  the  lord  of  the  and   in- 
said  manor,  by  the  view  of  good  and  lawful  men  of  the  same  manor,  [two  *^/"^*^|^ 
messuages,  four  barns,  four  stables,  eight  gardens,  eight  orchards,  100  acres  oeeding*. 
of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  of  wood,  100 
acres  of  furze  and  heath,  and  100  acres  of  land  covered  with  water,]  with 
*the  appurtenances,  in  the  said  parish  and  manor  of  0.  in  the  county  afore-  [*136]]| 
said,  which  G.  G.  the  younger,  in  the  said  court  baron,  &c.  claims  against 
£•  G.  as  his  right  and  inheritance,  to  be  holden  of  the  lord  of  the  said  manor, 
by  the  rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the  said  ma- 
nor, by  the  rents  and  services  therefore  due  and  accustomed,  and  the  same 
taking,  and  tho  day  thereof,  make  known  to  me,  and  summon,  by  good  sum- 
moners, the  said  E.  G.  that  she  be  here  at  the  next  court  baron  of  the  said 
Sir  G.  W.  P.  bart.  lord  of  the  said  manor,  to  be  holden  in  and  for  the  said 

manor,  on the     ■      day  of next  thereupon,  to  answer  and  show, 

as  well  of  the  principal  plea,  as  wherefore  she  was  not  here  at  the  last  court, 
as  she  was  summoned,  and  have  you  then  there  the  names  of  those  by  whom 
you  shall  make  this  view  and  summons,  and  this  precept.  Given  at  the  court 
baron  of  the  manor  aforesaid,  under  my  seal,  this  — —  day  of— in  the 

year  of  our  Lord . 

J.  J.  (L.  S.) 

By  virtue  of  this  precept  to  me  directed,  I  have,  on  the  —  day  of  Rstiirn. 

in  the  year  within  written,  by  the  view  of  A.  B.  and  C.  D.  good  and  lawful 
men  of  the  manor  of  C.  taken  into  the  hand  of  the  lord  of  the  said  manor, 
the  messuages,  lands,  tenements,  and  premises,  with  the  appurtenances,  with- 
in written,  as  by  the  said  precept  I  am  within  commanded,  and  I  have  also 
summoned,  by  good  summoners,  to  wit,  £•  F.  and  G.  H.  good  and  lawful 
men  of  the  manor  of  C.  the  said  E.  G.  that  she  be  at  the  place  and  time 
within  mentioned,  to  answer  the  within-named  6.  G»  the  younger,  as  I  am 

within  directed. 

C  E.  F. 

Summoners  of  the  within-named  £•  G.      \   and 

i  G.  H. 
The  answer  of  A»  B.  bailiff. 
ToL.  III.  46 
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f  Aoc«»»-      The  within  procesfl  miwl  he  exccvled  in  &•  saaw  manoer  m  the  oiimmI 
ON  wMTi  pf^CM*  in  this  suit  was,  as  it  is  certainly  doubtftil  whether  the  words  **  Take 
or  BNTR7.  into  the  bands  of  the  lord,"  are  more  than  form.     If  the  tenant  make  defauH 
DireoUons.  "S^^*^  ^^  ^^  ^^^^  court,  and  does  not  senre  her  former  default,  the  demand- 
ant will  have  judgment  of  seisin.     As  to  that  part  of  this  process  which  re- 
lates to  the  view,  ond  taking  the  premises  into  the  lord's  hands,  I  cannot  bj 
[*1852]  any  ^means  discoyer  the  mode  of  executing  it,  but  I  rather  tiiink  it  may  be 
best,  in  this  instance,  for  the  bailiff  to  take  with  him  die  yiewers  (who  mnet 
be  distinct  men  from  the  summoners)  to  the  lands,  and  verbally  take  possee- 
aion  of  them  for  the  lord,  when  the  viewers  have  viewed  them. 

J.  J. 


Entry  of    Manor  of  C.  in  the  I      The  general  court  baron  of  Sir  G.  W.  P.  baronet,  lord 

*^^^.^        county  of  H.       r  of  the  said  manor  here  bolden,  in  and  for  the  same  ma- 

anee  of  te»  "^ 

nant— re-    nor,  before  J.  J.  gentleman,  his  steward  there,  of  the  same  maaori  on  the  — 


tarn  of      ^y  ^f  ««-^  in  the  year  of  our  lord 

grand  capo      ^  ^ 

«  release         And  now  here  at  this  court  comes  tlie  said  6.  6.  the  younger,  by  the  said 

of  default  J.  ]),  h|g  ^ext  friend  aforesaid,  and  offers  himself  against  the  said  £.  6.  of  a 

—count,  ^ 

and  te-     P'^^  <>>  [^^^  messuages,  four  bams,  four  stables,  eight  gardens,  eight  orchards, 

naei*i  im-  joo  acres  of  land,  100  acres  of  meadow,  100  acres  of  pasture,  100  acres  of 

v%A  ^1  tt  v%j%^a 

^^  wood,  100  acres  of  furze  and  heath,  and  100  acres  of  land  covered  with  wa- 

ter,] with  the  appurtenances,  in  the  parish  and  manor  of  C.  in  the  said  county 
of  H.  which  he  claims  as  bis  right  and  inheritance,  to  be  holden  of  the  lord  of 
the  said  manor,  by  tbe  rod,  at  the  will  of  the  lord,  according  to  the  custom  of 
the  said  manor,  by  the  rent  and  services  therefore  due  and  accustomed,  and 
into  which  said  messuages,  lands,  tenements,  and  premises,  with  the  appur- 
tenances, the  said  £.  G.  hath  not  entry  but  by  G.  G.  the  elder,  to  whom  B. 
6.  deoftised  the  same,  who  thereof  unjustly,  and  without  judgment,  disseised 
H.  G.  father  of  the  said  G.  G.  the  younger  (of  which  said  H.  G.  he  tbe  said 
G.  G.  the  younger,  as  to  the  said  messuages,  lands,  tenements,  and  premises, 
with  the  appurtenances,  is  heir,)  according  to  the  custom  of  the  said  manor, 
within  fifty  years  now  last,  &c. 

And  the  said  E.  G.  being  solemnly  called,  comes  by  T.  S.  her  attorney, 

[  *1853]  and  the  said  £.  G.  heretofore,  to  wit,  on  the *day  of last  past, 

made  default  here  after  she  was  summoned,  &c.  so  that  it  was  then  commanded 
A*  B.  bailiff  of  the  manor  aforesaid,  and  officer  of  the  said  court  baron,  that 
he  should  take  into  the  hands  of  the  lord  of  the  said  manor  the  messuages, 
lands,  tenements,  and  premises,  with  the  appurtenancee  aforesaid,  &c.  and 
the  day,  &c.  and  that,  according  to  tbe  custom  of  the  manor  aforesaid,  he 
should  summon,  by  good  summoners,  the  said  E.  G.  to  be  here  at  this  day, 
to  wit,  on  the day  of in  the  year  of  our  Lord then  next  follow- 
ing, to  answer  the  said  G.  G.  the  younger,  as  well  of  the  principal  plea  as  of 
the  default  aforesaid,  &c.  And  the  bailiff  now  here  witnesseth  the  day  of  the 
taking,  &c.  and  the  summons,  &c.  and  thereupon  the  said  G.  G.  the  younger, 
by  the  said  J.  D.  his  said  next  friend  in  court,  here  remits  and  releases  to  the 
aforesaid  E.  G.  her  default  aforesaid,  which  she  made  here  on  the  said  ■ 
day  of last  past,  and  the  aaid  6.  G.  the  younger,  by  the  said  J.  D.  his 
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nidi  MXt  MBtikdf  dMnandb  aflaiott  the  said  E.  G.  two  mesauagea,  &c. — (Oo  raocaio- 
OH  f0itk  ike  c&tmi  io  ifu  end  ;  and  tfier  ike  twrds  **buiU  &c/'  add  an  impar'  wkitb  or 
kmee^  tkue.)  cntet. 

And  tbe  aaid  £.  G.  prays  leave  to  imparl  thereto  here  until  the  next  court  Impar- 
baron  of  the  said  Shr  G.  W.  P.  baronet«  lord  of  the  said  manor,  to  be  holden  '^"^^^ 
in  and  for  the  same  manor,  before  J.  J.  gentleman,  his  steward  there,  of  the 
manor  aforesaid,  on  >  ■    >  the  ■  ■  ■    day  of  next.    And  she  hath  it,  &c. 

Tlie  same  day  is  given  to  the  said  G.  G.  the  younger,  here,  &c. 

N.  B.     This  suit  was  afterwards  compromised,  but  see  another  imparlance 
and  plea  below. 

Manor  of  C.  in  the  )      The  genera)  court  baron,  &c.  (the  usual  title)  on  Another 
county  of  H.       )  the day  of in  the  year  of  our  Lord .      ]^^' 

And  now  here  at  this  court  comes  as  well  the  said  G.  G.  the  younger,  by 
die  said  J.  D*  his  said  next  friend,  as  the  said  E.  G.  by  the  said  T.  S.  her 
attorney  aforesaid.  And  the  said  £.  G.  further  prays  leave  to  imparl  to  the 
eount  aforesaid  here  until  the  next  court  baron  of  the  said  Sir  G.  W.  P.  baro- 
net, lord  of  the  said  manor,  to  be  holden  in  and  for  the  same  manor,  before  J. 
J«  gentleman,  his  steward  there,  of  the  manor  aforesaid,  on  the  —  day  of 
— — -  next,  and  she  hath  it,  &c.  The  same  day  is  given  to  the  said  G.  G.  the 
younger  here,  &c* 

Manor  of  C.         ) 
in  die  county  of  H.  ) 

G.  ^ 

at    the  suit  of  ?      And  the  said  E.  G.  by  T.  S.  her  attorney,  comes  and  Tenant*t 
G.  )  defends  her  right  when,  &c.  and  *says,  that  Uie  said  H*  G.  ?  4ri354l 

(A)  In  a  writ  of  entry  9ur  ahaiewunt,  in  teiied  of  tbe  nie$auages,  and  afterwards  de- 
th«  euiand^er,  the  dentandant,  by  his  count,  vised  them  to  S.  the  wife  of  R.  D.  C.  and 
demanded  H»  messuages  fft«  mills,  Itoo  barns,  her  heirs  for  ever ;  that  R.  D.  C.  and  S.  his 
Iwe  stables,  ii»  out-houses,  fir  ysrds,  two  wife,  in  right  of  the  said  S.  thereby  became 
gardens,   hss  orchards,  otu  hundred  acres  of  seised  in  fee,  and  afterwards  levied  a  fine  to 
arable  land,  ont  kwndrtd  acres  of  meadow  the  tenant  with  proclamations,  **  of  all  the 
land,  ens  hundred  acres  of  pasture  land,  one  said  tenements  in  the  introductory  part  of 
hundred  acres  of  woodland,  one    hundred  the  plea  mentioned,  and  the  land  whereon 
acres  of  anderweod,  one  hundred  acres  of  the  said  buildings  now  stand,  by  the  de- 
land  covered  with   water,  and  one  hundred  seriptUn  ^ffottr  messuages,  one  eloth  miU, 
acres  of  other  land,  with  the  appurtenances,  four  bams,  four  stables,  one  wharf,  four  eur^ 
and  stated  his  title,  as  cousin  and  heii*  of  one  tUages,  four  gardens,  four  orchards,  thirty 
tU  S.,  upon  whose  death  one  R.  T.  abated,  acres  ^  land,  thirty  acres  of  meadow,  and 
and  devised  the  estate  to  R.  D.  C.  and  S.  his  thirty  acres  </  pasture,  with  the  appurtS' 
wife,  by  whom  the  tenant  had  entry.    The  nencM,*'  as  by  the  said  fine  and  proclama- 
tenant  as  to  the  said  messuages,  mills,  barna,  tion  made  thereon  now  remaining  of  record 
stablaa,  ouuhouses,  gardens  and  orcharda,  in  the  Court  of  the  Bench  here  more  fully 
and  thirty  acres  of  land,  eighty  acres  of  appears.     The  tenant  then  averred    that 
meadow,  and  thirty  aeres  of  pasture,  with  after  the  levjring  of  the  fine  he  entered  into 
Um  appurtenances,  pared  efthe  said  Umd  in  the  messuages,  Su^  and  concluded  his  plea 
the    sM  count  memHoned,  said,  **that  the  by  praying  jud^ent  "if  the  demandant 
demandant  ought  not  to  have  his  seisin  of  the  ought  to  have  his  seisin  of  end  in  the  mcs* 
messusges  or  tenements,  with  the  lend  and  sueges  or  tenements  with  the  land  and  ap- 
appurtenances  in  the  said  count  mentioned,  purtenances  in  the  said  eount  mentUmed/* 
er  any  part  thereef,**  and  pleaded  that  R.  S.  To  this  plea  the  demandant  demurred  spe* 
being  seised  of  the  mesmiagea,  Ice.  devised  eially,  assigning  for  causes ;  first,  that  the 
the  same  to  R.  T.  in  fee,  that  R.  T.  beiame    plea  was  double,  for,  alleging  the  dtVflf  by 
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rRocBKB*'  the  father  of  the  said  6.  Gi  the  younger,  was  not  seised  of  the  said  messuages, 
inttrj'or  ^^9»  tenements,  and  premises,  with  the  appurtenances,  in  manner  and  form 
■NTET.    as  the  said  6.  6.  the  jounger,  hy  his  plaint  and  declaration  aboTe  supposes. 
And  of  this  she  puts  herself  upon  the  country,  &c. 
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RIGHT. 


Frmcif  Berkshire,  to  wit.  —  Command  C.  D.  {t)  (the  tenant  of  ihefreehM,)  that 

suit  of  hut-  justly  and  without  delay,  she  render  to  A.  B.  and  E.  his  wife,  [four  messua- 
band  and  ges,  four  gardens,  and  four  acres  of  land,  ]  with  the  appurtenances,  in  the  par- 
^  ^  ish  of  T*  in  Berkshire,  which  they  claim  to  he  the  right  and  inheritance  of  the 

said  E.    Returnable  on  — >»-  (a  general  return  day.) 

Writ  of         William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Smfaiu**^  Britain  and  Ireland  king,  defender  of  the  Faith,  &c.  to  the  sheriff  of  [Sussex,] 
remitU  ew  greeting : — Command  C.  D.  (6)  that  justly  and  without  delay,  he  render  unto 
tiom  (e).      j^^  2^  ^^Q^  piece  of  garden  ground,  containing  in  length  59  feet,  and  in 
breadth  27  feet,  and  one  curtilage,]  with  the  appurtenances  in  the  borough  of 
H.  which  the  said  A.  B.  claims  to  be  his  right  and  inheritance,  and  to  hold  of 
us  in  chief  (d),  and  whereof  he  complains  that  the  said  C.  D.  unjustly  defor- 
ces him,  and  unless  he  shall  do  so ;  and  if  the  said  A.  B.  shall  give  you  secu- 
rity to  prosecute  his  claim,  then  summons,  by  good  summoners,  the  said  C. 

R.  S.  to  R.  T.   and  by  R.  T.  to  8.  the  wife  Pleas ;  and  now  it  is  not  even  necessary  in 

of  R«  D.  C.  and  also  the  fine  levied  by  R.  the  writ  to  insert  the  words  quia  domtsii»re- 

D>  C.  and  S.  his  wife  to  the  tenant,  either  mini  euriam  ;  see  Booth  on  Real  Actions, 

being  a  sufficient  answer ;    teeondly,    that  91. — S  Saund.  45,  n.  4. — Filz.   N.  B.  6,  F. 

though  the  plea  began  by  selecting  part  only  6.  B.  7th  ed.    The  proceedings  in  a  writ  of 

of  the  premises  mentioned  in  the  count,  it  ri^ht  are  very  ably  pointed  out  in  Les^ 

averred  that  the  demandant  ought  not  to  Diet.   Pract.  tit.  '*  kigkt,"  Sd  ediL    As  to 

have  seisin  of  the  mf$iuage$,  ^c,  or  any  pari  the  four  knights,  and  the  trial  of  the  writ  of 

thireo/f  and  concluded  by  praying  judgment  right,  see  S  C.  &  P.  187. — 1  M.  &  P.  S. 
of  all ;    thirdly,  that  the  fine,  as  pleaded,        Leave  has  been  given  to  amend  where 

appeared  not  to  have  been  levied  of  aU  the  blanks  were  left  for  the  name  of  the  de* 

tenemenU  in  the  iniroduciory  part  of  the  mandanl*s  attorney,  and  for  the  word  "  «s* 

plea  mentioned,  and  as  to  which  the  plea  plees,''  9  M.  &  P.  478. 
was  pleaded  ;  and  lastly,  that  the  plea  did        A  writ  of  right  lies  for  tithes,  3S  Hen.  8. 

not  verify  the  fine,  by  the  record  thereof,  but  c.  7.  s.  7. — Toller  on  Tithes,   19. — Adams 

concluded  with  a  general  verification  end  on  Eject. — But  see  RoseoeonReal  AcUoas, 

prayer  of  judgment ;    the  tenant  thereby  23. — Fitz.  N.  B.  1  B. 
attempting  to  put  in  issue  matter  of  record,        (z)  See  post,  1355,  note^. 
and  make  it  triable  per  pais ; — held,  that  the        (6)  A  misnomer  of  the  christian  name  of 

plea  was  good.     1  M.  &  P.  IDS. — 4  Bing.  the  tenant  can  only  be  taken  advantage  of 

428,  8.  C.  by  plea  in  abatement,  2  M.  ft,  P.  318. 

(a)  See  form,  2  Saund.  45,  n.  4.    Former-        (c)  See  forms,  3  Wils.  659. — 10  Went, 

ly  it  was  usual  to  proceed  by  writ  of  right  219. —  Cora.   Dig.  Droit,  C.   (c  I.) — Booth 

out  of  the  lord's  court,  which  was  from  on  Real  Actions,  91. — See  also  a  form  at  the 

thence  removed  into  the  county  court,  and  suit  of  assignees  of  a  bankrupt,  2  Hen.  Bla. 

afterwards  into  the  Common  Pleas ;  but  the  444. 

modem  practice  is  to  make    the  writ  of       (rf)  These  latter  words  are  unnecessary, 

right  returnable  immediately  in  the  common  see  2  Saund.  45,  note  4. 
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D.  that  he  be  beftre  our  juetiees  at  WestmiBeter,  oq (a  gm$r^  niimm  raocsaiH 

da$in)  to  show  wherefore  he  hath  done  it,  and  have  you  there  the  suiiunoDen  mlativb 

and  thie  writ.     Witnese  ourself  at  WosUnioster,  oo  the day  of-     "in  to  writi 

the year  of  our  reign.     Because  C.  D.  of  N.  chief  lord  of  that  fee,  hath  ^' 

thereof  remitted  to  us  hie  court  (e). 

«£.  F.  BherifT  of to  G.  H.  and  I.  K.   my  bailiffs  for  this  time  only,  \^l^^^  ^ 

greeting : — By  virtue  of  a  writ  of  rig^t  patent  of  our  lord  the  king,  to  me  di-  to  tbe 
reeted,  I  command  you  that  you  command  C.  D.  that  'justly  and  without  de-  bAiliir(/). 
lay  (JUre  the  writ  i$  reciiedf)  and  unless  he  shall  do  it,  then  summon  the  said 
C.  D.  that  he  be  before  our  justices  at  Westminster  on  — *^  {the  rtium  oftk$ 
writf)  to  show  wherefore  he  will  not  do  it«  and  that  after  the  said  summons  is 
made,  you  do,  at  the  most  usual  door  of  the  parish  church  of  the  parish  of 

■      on  Sunday  neit  after  the  said  summons,  immediately  after  divine  service 

'  is  ended,  proclaim  the  said  summons,  according  to  the  form  of  the  Statute  in 

such  case  made  and  provided.     Given,  under  the  seal  of  my  office,  the  — — — 

day  of  ■     ■   in  the year  of  the  reign,  &c 

By  tbe  same  sheriff. 

By  virtue  of  his  majesty's  writ  of  right  patent,  to  the  sheriff  of —*^  directed,  *^  *'"'* 
and  by  virtue  of  the  said  sheriff's  .warrant  to  us  directed,  we  do  hereby  require  bailiiT't 
and  command  you,  that  you  render  to  A.  B.  (4*c*  ^  ta  the  tm/,)  as  he  alleges  "unnnens 
and  complains,  that  you  the  said  C.  D.  keep  him  out  of  the  same,  and  if  you 
refuse  so  to  do,  then  we  do  hereby  summon  you,  that  you  be  and  appear  be- 
fore his  majesty's  justices  at  Westminster,  on  — *^  {ihe  return  of  tke  writi)  to 
show  cause  why  you  do  not. 

(Signed)  G.  H. 

and 
I.  K. 

[ •1867 1 
•Received Sheriff'. 

(John  Doe,  '•^''n  »»- 

Pledges  of  prosecution,  <      and  i?*"****-*^ 

(Richard  Roe.  ft?''"^ 


(A). 


Summoners  of  the  within-  f  ^',^' 
named  G.  D. 


(G.  H 

<  and 


And  after  the  aforesaid  summons  made,  to  wit,  at  the  most  usual  door  of 

the  parish  church  of within  specifi«>d,  within  which  the  tenements  within 

mentioned  do  lie,  upon  the  Lord^s  day,  to  wit,  the day  of io  the 

year  of  our  liord immediately  after  divine  service  and  sermon  in  tbe  said 

(<)  The  insertion  of  the  latter  words  is  nearly  the  same  ae  in  dower,  ante,  13 It,  IS, 

not  now  necessary  ;  see  the  precediog  note,  and  see  the  observations,  %  Saund.  45,  note 

and  should  be  omitted  if  the  words  "and  to  4. 

hold  us  in  chief,'*  be  inserted,  S  Saund.  45,        (;)  See  8  Saund.  45,  note  4.— Lee*s  Diet, 

n.  4^  Prae.  td  edit. 

(/)  The  warrant  and  proceedings  are        (A)  See  next  form,  and  note. 
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|rmoe<BB.  ckweh  WM  ended,  I  RMMle  fvoehiimtioii  of  the  eeid  eumioDet  eccofdng 
KBLATivs  ^  ^'''^^  ^  ^  Statute  in  eneli  oaee  mede  end  firovtded 


*•  ''»'"  E.  F.  eherifl: 

er  M«HT. 

/John  Doet 
The  return  Pledges  to  prosecute  <        and 

»<*ws«" .  t  Richard  Roe. 

on  the  «n| 
of  rigb4(i}. 

The  suimnoners  of  the  wtthin-named  C.  D.  are  I    and 

H. 


C.  D.  are  <    ai 


And  at  the  most  usual  door  of  the  parish  church  of within  mentionedt 

on  Sunday,  the day  of in  the  year  within  written,  immediately  after 

divine  service  and  sermon  ended,  I  did  cause  public  proclamation  to  be  madot 

according  to  the  form  of  the  Statute  in  such  case  made  and  provided. 

J.  W.  esq. 
The  answer  of  i       and        \  sheriff. 


{J.  W.  esq.  \ 
and        > 
J.  B.  esq.  j 


esq.  j 

Form  of         Slo^erdsAtre.*— Ae  reeipufhtr  to  be  entered  against  the  tenant  C.  D.  elaim- 
rl^ln    "*«  •"•  eloign  to  a  writ  of  right  at  the  suit  of  A.  B.  demandant    Dated,  &c. 

M.  &  S.  attomies  for  the  demandant 

tty'SecomI      ^^  (^  ^"  *®  return  of  writ)  {county)  essoign  for  0.  D.  at  dw  suit  of 

moBMMlcn   A.    B. 

{Date.)  lo  right 

SfuM  eilrk       Unless  the  plaintiff  adjourns  the  essoign  within days  after  —  next, 

Smw,**iuid  ^^^ "  ^*y"  ^^ »  ■  no^prot  will  be  entered. 

JJ^IJf  On {general  re/um-day,)  in Term,  in  the 

1st  year  of  the  reign  of  King  William  the  Fourth, 
r  *1368l      *The  tenant's  essoign,  at  the  instance  of  the  demandant,  is  adjourned  un- 

l^iiSL^  tfl  the {general  return  day.) 

2SJ?o!,)r  R-  W.  clerk  of  the  essoigns« 

Entry  of         Essoign  adjourned  until  -*— • 

^"^t^  By  E.  F.  attorney  for  the  demandant, 

•oign  («). 

The  vrit        William  the  Fourth,  &c.  to  the  sheriff  of  [Middlesex,]  greeting  :**Take 

eiM6o\     ^^^^  ^^^ hands,  by  the  view  of  honest  and  lawful  men  of  your  counfy,  (ten 

(i)  3  Wile.  558.— S  Saund.  45,  note  4.  (o)  3  Wils.  558 ;  Soe  S  Saand.  45,  a.  4, 

(ft)  Sea   S    Saund.   45,    note  4.— Lee*i  and  similar  forms  andjproaeedings  in  Dower, 

Diet.  Prac  td  edit.  Tol.  iL  ante,  1314.    If  C.  D.  the  tenant  baring 

(I)  See  Lee's  Diet.  Prac  3d  edit.  toU  ii.  been  legally  summoned,  do  not  appear  at 

tit  **^Rigkt.'"  the  return-day  of  the  ori^nal    writ,  bat 

(m)  See  a  form,  10  Wentw.  330,  and  3  makes  deftult  thereapon,  a  writ  of  grand 

Saund.  45,  note  4.  cape  is  to  be  issued,  the  tenor  whereof  is  as 

(a)  Sea  Lea's  Diet  Prac  Sd  edit.  aboTS. 


RSLATIVK  TO   WRITS    ON   RIGHT.  1358 

nessuafMt  ttn  garden*,  fce.]  wMi^e  ■ppurtenaacest  in  Um  parnAi  of  8t  »«<»«»« 
Jobn,  Hacknej,  which  Fmncis  John  Tastio,  Mquire«  in  our  eourt  btfore  our  kklatitv 
juiticesy  claimfl  to  be  bis  right  and  inheritance,  and  to  hold  of  us  in  chief,  and  to  writs 
whereof  he  complains  that  C.  D.  unjuatlj  deforceth  hini  by  our  writ  of  right  ^  ^^^''^ 
through  the  default  of  the  said  C«  D.  and  the  daj  of  the  caption  make  known 
to  our  justices  at  Westminster^  by  your  letters  sealed,*  and  summon  by  good 
summoners  the  said  G.  D.  that  he  be  before  our  justices  at  Westminster,  on 
'    '    {general  return  day^)  thereof  to  answer  and  to  show  wherefore  he  was 
not  In  our  court,  before  our  justices  at  Westminster,  on  — — —  last  past,  as  he 
was  summoned,  and  have  you  there  the  names  of  those  by  whose  view  3011 
•baM  have  done  this,  the  summoners,  and  this  writ.     Witness,  Sir  N.  C.  T* 
at  Westminster,  the  —  day  of in  the         '  year  of  onr  reign. 

By  virtue  of  this  writ  to  me  directed,  on  the day  of In  the  year  The  ■be- 
within  written,  I  have  taken  into  the  *hands  of  our  lord  the  king,  by  the  view  "^'*.  '^~ 

of    ■      and good  and  lawful  men  of  my  county,  the lands  and  sed  on  this 

tenements  within  mentioned,  with  the  appurtenances,  as  I  am  within  com-  ^^  ^)' 

manded,  and  I  have,  by and  ■        given  notice  to  the  withinnaientioned  *-  ^ 

C.  D.  to  be  and  appear  before  his  majesty's  justices  at  Westminster,  at  the 
time  and  place  within  mentioned,  as  I  am  also  within  commanded. 

(  L.  M. 

SuoioKiners  of  the  within-named  €•  D.  <    and 

(0.  P. 

SheriC 

In  the  Common  Pleae, 

— —  Term,  —  Will.  4.      Coiuit  by 

Berkehire^  to  wit — A.  B.  and  £•  his  wife,  by ,  their  attorney,  demand  **"3'^"^ 

against  C.  D.  widow,  [four  messuages,  four  gardens,  and  four  acres  of  land,]  on  the  bos- 
with  the  appurtenances,  in  the  parish  of  — ,  in  the  county  of  ,  which  ^.?J  *"^. 

they  the  said  A.  B.  and  E.  claim  to  be  the  right  and  inheritance  of  her  the  sin  (f). 
said  E.  by  writ  of  our  said  lord  the  kiug  of  right,  *  and  whereupon  they  say 
that  they  themselves  were  seised  of  the  tenements  aforesaid,  with  the  appur- 
tenances, in  their  demesne,  as  of  fee  and'  right,  in  right  of  her  the  said  £.  in 
the  time  of  peace,  in  the  time  of  our  present  sovereign  lord  the  king,  within 
thirty  (r)  years  last  past  by  taking  the  espleea  {»)  thereof,  to  the  value,  &c. 
and  that  such  is  their  right  they  offer,  &c. 

,  to  wit, — A.  B. by ,  his  attorney,  demands  against  C.  D.  Coont  in 

[the  premiiea^  as  in  the  writ]  in  the  county  of ,  which  he  the  said  A.  B.  ^'^^  '^^ 

right  on 

(  p)  See  ibrm,  Lee*s  Diet.  Prac.  f  d  edit  ;  3*2  Hen.  8.  c  9.  renders  it  necessary  to  bring        ^ 

Rna  in  dower,  and  alias  cape,  ante,  I3t4,  a  writ  of  right  on  demandant's  own  seisin  "'^*^^'?t'* 

and  S  8aand.  4%  note  4.  within   thirty  years,  and  upon  the  seisin  of  ^^  ««« 

(f )  See  fonns,  8  Saund,  45,  note  4.  Rest  his  ancestor  within  sixty  years,  1  Bulst  162.  ^^ 

Enu  S4I  a.— Co.  £ni.  182.    At  the  suit  of  ^2  Saund.  45,  note  4. 

assignees  of  a  bankrupt,  see  9  Hen.  Bia.  («)  What  a  taking  of  the  esplees,  see  3 

444.  B.  &  C.  30S.— Ante,  1339.    In  9  M.  «i  p. 

(f)  See  Cro.  Jae,  999,  and  Yelv.  911.  478,  an  amendment  was  allowed  where  a 

Error  was  assigned  because  the  demandant  blank  was  left  ibr  the  word  **  i$pUu,^ 

did  not  say  in  his  count,  within  ihirtu  ymrs  (I)  See  the  preceding  form,  and  note. 
loit  put,  because  the  stutute  of  liinitataona, 
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rKo«ctB-  ckims  ta  be  the  rtf;ht  and  iDbeiitaace  of  him  the  said  A.  B.  by  writ  of  our 
KBLATiTs  ^^  ^^^  ^  ^^9  ^^  nght,  and  whereupon  he  eaja*  that  he  himself  was  seised 
TO  waiTt  of  the  tenemeDts  aforesaid*  with  the  appurtenances,  in  his  demesne,  as  of  fee 
or  B.IOBT.  ^^^  right,  in  the  time  of  peace,  in  the  time  of  our  present  sovereign  lord  the 

king,  to  wit,  within  thirty  years  last  past,  by  taking  the  esplees  («}  thereof  to 

the  value,  &c.  and  that  such  is  his  right  he  offers,  &c. 

r  *1360]      *Su$9€X9  to  wit.-^A.  B.  esquire,  by  — ,  his  attorney,  demands  against  C. 

Count  on    j)^  j-qq^  piece  of  garden  ground,  containing  in  length  fi(\y-nine  feet,  and  in 

demand,     breadth  twenty-seven  feet,  and  one  curtilage,}  with  the  appurtenances,  in  die 

A"^'*  ^     borough  of  *-— ,  as  his  right  and  inheritance,  by  the  writ  of  the  lord  the  now 

king  of  right,  and  thereupon  the  said  A.  B.  says,  that  E.  F.  esquire,  deceased, 

the  late  father  of  the  said  A.  B.  was  seised  of  the  piece  of  garden  ground  and 

curtilage  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee  and 

ri^t  (x),  in  the  time  of  peace,  in  the  time  of  the  lord  George  the  Third,  late 

king  of  Great  Britain,  to  wit,  within  sixty  years  now  last  past,  by  taking  the 

esplees  thereof  to  the  value,  &c«  and  from  the  said  £•  F.  the  right  descended 

to  the  said  A.  B.  who  now  demands  the  same  as  son  and  heir  of  the  said  £• 

F*  and  that  such  is  his  right  he  o&rs,  &c« 


Anothsr         [Proceed  oi  in  ike  fomif  onle,  1359,  to  the  atierUk^  and  then  oi  follow :] 

form  of      j^Q^  thereupon  they  say,  4hat  E.  F.  deceased,  whose  heir  the  said  E.  is,  was 

ooiiAk  on 

■eisin  of     seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of 

demand-  fee  and  right  (z),  in  the  time  of  peace,  in  the  time  of  the  lord  George  the 
eeetor  (y).  Third,  late  king  of  Great  Britain,  to  wit,  within  sixty  years  now  last  past,  by 
taking  the  esplees  and  profits  thereof  to  the  value,  &c.  and  from  him  the  said 
£•  F.  because  he  died  without  issue,  the  right  of  the  tenements  aforesaid,  with 
the  appurtenances,  descended  to  G.  H.  his  brother  and  heir,  and  from  the 
said  G.  H.  the  right  of  the  tenements  aforesaid,  with  the  appurtenances,  de- 
scended to  I.  E.  the  son  and  heir  of  the  said  G.  H«  and  from  the  said  I.  K* 
the  son,  the  right  of  the  same  tenements,  with  the  appurtenances,  descended 
to  the  said  £•  daughter  and  heir  of  the  said  G.  H.  and  wife  of  the  said  A.  B. 
who  now  demand  the  same ;  and  that  such  is  their  right  they  offer,  &c. 

[♦1861]      *         I  to  wit — ^A.  B.  by ,  his  attorney,  demandi  against  C.  D,  two 

Coaat   on  messuages,  two  gardens,  &c.  [deecrihe  ihvm\  with  the  appurtenances,  in  the 

plaintiff's   ^P^*iak  of ,  as  his  right  and  inheritance,  by  writ  of  the  lord  the  king  of 

father  and  right,  and  thereupon  he  saith,  that  £•  F.  and  G.  his  wife,  father  and  mother  of 

riitht  ofthe  ^  ^^^  ^'  ^*  ^^^  °^^  demandant,  and  who  are  both  dead,  were  in  their  life- 

nocher.      times  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  their  de« 

mesne,  as  of  fee  and  right,  in  right  of  the  said  G.  in  the  time  of  peace,  in  the 

time  ofthe  lord  George  the  Third,  late  king  of  Great  Britain,  to  wit,  within 

(u)  See  ante,  note  «.  heir,  3  B.  It  P.  453. — %  Saund.  45  a,  in 

1 10)  This  form  was  settled   by  two  very  notes,  and  see  ante,  571,  note. 

eminent  Pleaders  at  the  bar.    See  another  (x)  The  words  **  of  right*'  sre  necessary, 

form,  3  Wils.  4J9,  561.— 3  B.  k  P.  453,  snd  see  5  East,  37$. 

next  form-    The  demandant  who  counts  on  (y)  See  a  form,  9  Saund.  43,  note  4. 

seisin  of  his  ancestor  must  show  how  he  is  (s)  As  to  these  words  which  sre  necessa- 
ry, see  5  Bast,  S79. 


1 
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wxXy  years  now  last  past,  by  taking  the  esplees  thereof  to  the  value,  &cl  and  frooied- 
from  the  said  G.  the  right  descended  to  the  said  A.  B.  who  now  demands  the  ri^l^Viti 
same,  as  son  and  heir  of  the  said  (r. ;  and  that  such  is  his  right  he  offers,  &c*   to  writs 

or    RIGHT* 

JDevon,  to  wit. — A.  B.  by ,  his  attorney,  demandeth  against  C.  D.  [the  Count  hj 

manor  of  Burneby,  otherwise  Burnebury,  with  the  appurtenances,  eight  mes-  ^®  **•''  ^^ 
suages,  eight  cottages,  eight  barns,  eight  stables,  eight  curtilages,  eight  gar-  («). 
dens,  eight  orchards,  400  acres  of  land,  400  acres  of  meadow,  400  acres  of 
pasture,  400  acres  of  wood,  400  acres  of  furze'and  heath,  and  200  acres  of  land 
covered  with  water,]  with  the  appurtenances,  in  the  parishes  of  Bratton, 
Clovelly,  Breadwood,  Widger,  and  Trusleton,  in  the  county  aforesaid,  as  his 
right  and  inheritance,  by  writ  of  the  lord  the  king  of  right,  and  thereupon  be 
saith,  that  E.  F.  widow,  long  before  the  making  the  devise  hereafter  mention- 
ed, was  seised  in  her  demesne,  as  of  fee,  of  and  in  the  premises  hereafter 
mentioned  (6),  and  being  so  seised  thereof,  afterwards,  and  *by  her  last  will  r  ^logA-i 

and  testament  in  writing,  bearing  date  the day  of ,  hi  the  ■         year 

of  the  reign  of  our  late  sovereign  lady,  by  the  graceof  God,  of  England^  Scot- 
land, &c.  queen,  defender,  &c.  gave,  devised,  and  bequeathed,  unto  G.  H* 
son  of  L  K*  all  the  messuages,  lands,  and  tenements,  annuities,  rents,  rever- 
sions, and  services,  with  their  and  every  of  their  appurtenances,  within  the 
parishes  of  Bratton,  Clovelly,  Breadwood,  and  Widger,  and  elsewhere,  within 
the  limits  of  Cornwall  and  Devon,  whereof  the  aforesaid  manor  and  tenements, 
with  (he  appurtenances,  above  demanded,  were  and  are  'part  and  parcel,  to 
have  and  to  hold  to  him  the  said  G.  H.  and  the  heirs  male  of  his  body  law- 
fully begotten,  or  to  be  begotten,  and  for  want  of  such  issue,  then  to  the  sec- 
ond, third,  fourth,  fifth,  sixth,  and  seventh,  youngest  son  of  the  said  I.  K.  and 
younger  brothers,  to  the  said  G,  H.  and  the  heirs  male  of  such  of  his  young- 
er brothers,  and  his  and  their  issue  male  that  should  be  in  priority  of  birth  and 
seniority  of  age,  the  elder  of  such  of  his  younger  brothers,  and  his  heirs  male 
to  be  always  preferred  before  either  brothers  and  heirs  male,  and  for  want 
of  issue  male  in  the  said  G.  H.  and  all  his  younger  brothers,  then  to  L.  B. 
gentleman,  grandfather  of  the  said  A.  B.  the  now  demandant,  by  the  name  and 
description  of  L.  B.  of,  &c.  gentleman,  my  kinsman,  and  to  the  right  heirs  of 
the  said  L.  B.  for  evermore ;  and  the  said  A.  B.  the  demandant,  further  saith, 
that  the  said  E.  F.  having  made  such  her  will  as  aforesaid,  afterwards,  to  wit, 

some  time  in  the  year  of  our  Lord ,  died,  without  altering  or  revoking  the 

same,  upon  whose  death  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, by  virtue  of  the  said  will,  came  to  the  aforesaid  G.  H. ;  and  the  said 
A.  B*  the  now  demandant,  further  saith,  that  the  aforesaid  G.  H.  and  all  his 
younger  brothers,  died  without  issue  male,  and  the  remainder  in  the  said  tene- 
ments, with  the  appurtenances,  not  having  been  barred  according  to  the  law 
of  this  realm,  the  fee-simple  and  inheritance  of  and  in  the  manor  and  tone- 
0Mnts  aforesaid,  with  the  appurtenances,  vested  in  N.  B.  the  eldest  son,  and 
heir-at-law  of  the  said  L.  B.  and  first  devisee  in  remainder  named  in  the  said 


YoL.  m. 


or 
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PROCEED-  will,  which  said  N.  B.  died  some  time  io  the  year  of  our  lord ,  and  by 

'^^"       virtue  of  the  said  will  the  said  N.  B.  had  seisin  and  right  of  possession  of  and 

RELATITB     ,  .... 

TO  WRITS  In  the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  the  time  of 
^^"^'  peace,  in  the-time  of  the  lord  George  the  Third,  king  of  Great  Britain,  &c. 
[to  wit,  within  sixty  years  now  last  past,  by  taking  the  esplees  thereof  (c)  to 
the  value,  &c.  within  the  aforesaid  sixty  years,  by  virtue  also  of  the  said  wHl, 
and  from  the  said  N.  B.  the  right  descended  to  the  said  A.  B.  the  now  demand- 
ant, who,  as  son  and  heir  of  the  said  N.  B.  now  demands  the  same  ;  and  that 
such  is  his  right  he  offers  suit,  &c.J 

Form  of         And  the  said  C.  D.  by her  attorney,  comes  and  defends  her  right»  wheo^ 

demanding  ^^^  ^^ ^  demands  a  view  of  the  tenements  ^aforesaid,  with  the  appurtenances, 
tor  the       and  she  has  it,  and  a  day  is  given  to  the  said  parties  here,  until,  &c.  and  m  tna 
count  (d).    m^iin  tioie,  &c. 
[*1363I 

The  like       "^^^  ^^^  ^^'^  ^*  ^*  ^7  ^*  '^*  ^^^  attorney,  comes  and  demands  that  he  may 
in  Rnoiher  have  a  view  of  the  tenements  aforesaid,  with  the  appurtenances,  whereof,  &c* 

form  (0* 

In  right 

C.  D,  the  tenant,     \  Term,  —  fTiU.  4. 

.   .  ats.  >     And  the  said  C.  D.  {the  tenant),  by  L.  M.  his  at- 

Tiew  in  an-  A.  B.  the  demandant. ''  torney,  comes  and  defends  the  right,  when,  &c.  and 

other  form  demands  a  view  of  the  tenements  aforesaid,  with  the  appurtenances,  &c.  [and 

he  has  it^  &c. ;  a  day  is  given  to  the  said  parties  here  until,  &c. ;  and  in  the 

mean  time,  &c.  {§)]• 

Writ  of         William  the  Fourth,  &c.  to  the  sheriff  of  Sussex,  greeting : — ^We  command 

view  (A),     you,  that  without  delay  yon  cause  C.  D.  *  widow,  to  have  a  view  of  one  piece 
[  *1364  ] 

(e)  What  R  sufficient  taking,  see  3  B»  &  pared  to  point  out  the  land  in  otiestion  to  the 

C.  308. — Ante,  1339.  sheriff,  in  order  that  he  may  snow  it  to  the 

(cQ  See  form,  S  Sannd.  49  b.  n.  4. — Booth  tenant  and  the  viewers  or  four  knights  (who 

on  Real  Actions,  40 ;  and  see  form,  Wxlies,  need  not  really  be  knights),  and  the  sheriff 

344. — See  also  the  next  form,  and  note.  must  give  the  tenant  (the  defendant)  notice 

(e)  See  forms,   9  Saund.  45  b,  n.  4.—  of  the  time  when  yiew  wili  be  given,  wtiidi 

Booth  on  Real  Actions,  40,  and  the  fbrm  of  may  be  at  any  time  before  the  return.    It 

the  demand  and  eounterplea  of  view  in  for'  may  not  be  improper  for  the  demandant's 

medon,  Willes,  344.    When   the  tenant  ap*  agent  to  serve  the  tenant  or  his  Attorney  im» 

vears  according  to  the  exigency  of  the  writ,  mediately  with  an  appointment  oorrespoiid^ 

he  may  pray  a  view,  either  before  or  after  ing  with  the  one  made  by  the  sheriff.    The 

the  count,  and  after  imparlance,  Willes,  sheriff 's  summons  should  be  served  anon  the 

344w-- SSaottd.  46,  noto4,  and  id.  45h.  defendant    himself,  if  resident  withm    the 

Sf)  See  Lee's  Diet.  Prac  2d  edit.  vol.  ii.  county,  but  if  not  k  can  only  be  left  upon 

g)  The  words  between  the  brackets  are  the  premises  demanded,  in  which  case  the 

not  part  of  the  demand.  notice  to  the  attorney  will  be  peealiarty  r^ 

(h)  This  form  was  settled  by  two  emi-  quisite.    The  return  must  depend  on  the 

nent  Pleaders  at  the  bar.     See  2  B.  Ac  P.  tenant's  (the  defendant)  attending  or  not 

864.— See  another  f%>nn,  S  Saund.  45  b,  n. .  attending,  by  himself  or  his  agent,  to  take 

4.— Booth  on  Real  Actions,  39, 40.   The  fol-  the  view,  which    the    demandant's  agent 

lowing  observations    and    directions    were  must  be  prepared  to  give  with  accuracy,  and 

««de   by  the  Pleaders  who   prepared  the  in  exact  confbrmity  to  the  descriptMn  in  tiM 

writ.    There  must  be  nine  returns  between  wriu     After  the  return  the  tenant  is  at 

the  teste  and  return  of  a  writ  of  view,  and  liberty  to  cast  another  essoign,  which  must 

thev  must  be  filled  up  in  the  draft  accord-  be  adjourned  for  at  least  fifteen  days  more, 

ingly.    Perhaps  the  signer  and  sealer  of  the  but  Sf  not  cast  on  the  very  day  a  ne  ree^ 

writ  may  not  objeet  to  it,  even  if  the  teste  cliir  may  be  entered  with  the  elerk  of  the 

were  filled  up  as  of  hist  Trinity  Terra,  essoigns.    See  %  Sannd.  46,  note  4»  end  id. 

The  demandant,  or  his  agent,  must  be  pre*  45  b,  c. 
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of  gardan  ground,  contiuning  in  length  69  feet«  and  in  breadth  27  feet,  and  one  rao«BBD- 


iiro« 


eurtikge,  with  the  appurtenanceet  in  the  borough  of  H.  which  A.  B.  in  our  rslatitb 
court,  before  our  justices  at  Westminster,  claims  as  his  right  and  idieritance,   to  writc 
bv  our  writ  of  right,  and  appointed  four  knights  of  those  present  at  the  view, 
to  be  before  our  said  justices  at  Westminster,  in  15  days  of  Easter,  to  testify 
such  ?iew,  and  have  you  then  there  the  names  of  those  knights,  and  this  writ 

Witness,  Sir  N.  C.  Tindal,  knt  at  Westminster,  the  -—  day  of in 

the  Ist  year  of  our  reign. 

William  the  Fourth,  &c. — ^We  command  you,  that  without  delay  you  cause  The  lik« 
C  D.  widow,  to  have  a  view  of  [four  messuages,  four  gardens,  and  four  acres  ^."^  ^f 
of  land,]  with  the  appurtenances,  in  the  parish  of  T*  which  A.  B.  and  £.  his  another 
wife,  in  our  court,  before  our  justices  at  Westminster,  claim  to  be  Uie  right  and  form  (i). 
inheritance  of  the  said  £.  against  the  said  C.  D.  by  our  writ  of  ri^t,  and  in- 
form four  knights  of  those  who  shall  be  present  at  that  view,  that  they  be  be- 
fore our  justices  at  Westminster  (on  such  a  day)  to  testify  such  view,  and  have 
the  naoMs  of  the  knights,  and  this  writ* 

Witness,  Sir  N.  €.  Tindal,  knt 
at  Westminster. 

By  virtue  of  this  writ  I  humbly  certify  to  the  justices  within  named,  that  I  Return  to 
caused  €•  D.  in  the  «Tit  within  named,  to  have  a  view  of  the  tenements  afore-  ^."^  ^i. 
said,  with  the  appurtenances  within  specified,  in  the  presence  of,  &c.  {naming  defendant 
*l&rai),  four  knights  of  my  county,  who  were  present  at  the  said  view,  and  I  h&d  aview 
have  summoned  the  said  knights  to  appear  before  our  said  lord  the  king's  jus-  [ « 1365  ] 
tices,  at  Westminster,  on  the  day  in  the  said  writ  within  specified,  to  testify 
the  said  view,  as  by  the  said  writ  I  am  within  commanded. 

£•  E.  sherifi. 

By  virtue  of  this] writ,  I  certify  to  the  justices  within  written,  that  no  one  on  Return 
the  part  of  the  said  A.  B.  came  to  show  me  the  messuages,  &c.  with  the  ap-  j^^^^^^^ 
purtenances  within  written  ;  therefore  nothing  has  been  as  yet  done  by  me  for  did  not  ap- 
the  execuUon  of  this  writ.  PJ^  ^^^ 

£.  F.  sheriff.      Und  (<)• 

In  the  Common  PUoi. 

Term,  —  Will.  4. 


ats.     (     And  the  said  €.  D.  {flu  tenant)  by  E.  F.  his  attorney,  comes  and  ^"^  ?' 
—  ''  says,  that  before  the  day  of  suing  forth  the  original  writ  of  him  the  aid^m). 
said  A.  B.  one  6.  H.  was  seised  {here  the  matter  of  fact  mu$i  be  etated  a$  it 
if,)  without  whom  he  the  said  C.  B.  cannot  bring  the  tenements  aforesaid, 
with  the  appurtenances,  into  plea,  nor  answer  the  said  A.  B.  thereof,  and  he 
prays  aid  of  him  the  said  6.  H.  and  it  is  ganted  to  him,  &c.  therefore  the 


{i)  See  a  Saund.  45  b,  note  4. — Booth  on  (I)  See  Booth  on  Real  Actions,  41.    T7p« 

Real  Actions,  09. — Lee's  Diet.  Prae.  vol.  ii.  on  this  return  an  alUu  writ  of  view  is 

M  ed.  Ut.  •'  Eight.**  issued,  Id.  40.~8  Saund.  45  b,  n.  4. 

(l()S«e  form,  t  Saund.  45  b,  n.  4. — ^Lee  's  (m)  See  Lee*s  Diet.  Prae.  vol.  ii.  Sd  edit. 

Diet.  Prae.  vol  il.2d  ed.  tiL  ''Right,*^  Uu  **  £<f  At.'*— 8  Saund.  45  c,  in  notes. 
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PKocBBB-  sheriflT  is  commaodedt  that  he  summon  by  good  summoaersy  the  said  O.  H« 


INOt 


EBLATiTB  ^^  ^^  ^  ^^^^  ^°*  ^^*  ^^  j^'"'  together  with  the  said  €•  D.  in  aoswering  tha 
TO  WRITS  said  A.  B.  in  the  plea  aforesaid^  of,  &c«  the  same  day  is  given  to  the  parties 
•'  "«■''•  aforesaid,  here,  &c. 

Plea  de*       C.  D.  . 

title  of  the    ats.    \     And  the  said  C.  D.  by her  attorney,  comes  and  says,  that 

remainder-  A.  B.  j  before  the   day  of  suing  forth  the   original  writ  of  them  the  said  A* 
praying  hi,  B.  and  £.  his  wife,  one  A.  M.  gentleman,  was  seised  of  the  tenements  afore- 
^  M'      said,  with  the  appurtenances,  in  his  demesne,  as  of  fee  ;  and  being  so  there- 
of seised,  he  the  said  A.  M.  afterwards,  to  wit,  onthe day  of  -— —  m 

[*X366  ]  the  year  of  our  lord at  the  parish  ^aforesaid,  doly  made  his  last  will  and 

testament,  in  writing,  and  thereby  gave  and  devised  the  tenements  aforesaid* 
with  the  appurtenances,  to  the  said  C.  D.  for  the  term  of  her  life,  the  remfdn* 
der  thereof,  after  the  death  of  her  the  said  C.  D.  to  H.  M.  and  his  heirs  forev- 
er, and  aflerwards,  and  before  the  day  of  suing  forth  the  said  original  writ,  the 
said  A.  M.  at  the  parish  aforesaid  died,  in  form  aforesaid  seised  of  tin  tene* 
ments  aforesaid,  with  the  appurtenances,  afler  whose  death  she  the  said  C.  D. 
entered  into  the  tenements  aforesaid,  with  the  appurtenances,  and  was  seised 
thereof  in  her  demesne,  as  of  freehold,  for  the  term  of  her  natural  life,  the  re- 
mainder thereof  after  her  death  in  form  aforesaid  belonging  to  the  said  H.  M. 
and  his  heirs,  and  so  she  the  said  C.  D.  says,  that  she  holds,  and  on  the  day 
of  suing  forth  the  original  writ  of  the  said  A.  B.  and  £.  did  hold,  the  tene- 
ments aforesaid,  with  the  appurtenances,  for  the  term  of  her  life,  the  remaiader 
thereof  to  the  said  H.  M.  and  his  heirs  for  ever,  without  whom  she  the  said  E. 
cannot  bring  the  tenements  aforesaid,  with  the  appurtenances,  into  plea,  nor 
answer  the  said  A.  B.  and  £.  thereof,  and  she  prays  aid  of  him  the  said  H. 
M.  and  it  is  granted  to  her,  &c.  Therefore  the  sheriff  is  commanded,  that  he 
summon,  by  good  summoners,  the  said  H.  M.  that  he  be  here  from  the  day 
of  Easter  in  15  days,  to  join  together  with  the  said  C.  D.  in  answering  the 
said  A.  B.  and  E.  in  the  plea  aforesaid,  if,  &c.  the  same  day  is  given  to  the 
parties  aforesaid  here,  &c. 


ing  in  aid    ats.     >      -^^^  the  said  C.  D.   by his  attorney,  comes  and  says,  that 


Plea  pray*  C«  D* 
ing  in  aid     ats.     . 

^•.  "*•  A.  B.  )  long  before  the  day  of  suing  out  *the  original  writ  of  the  said  A.  B* 
man  (o).  the  right  honorable  C.  lord  viscount  I.  of  the  kingdom  of  Scotland,  was  seised 
[*1367]  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as  of  fee, 

and  being  so  seised  thereof,  on,  &c.  in  the  year  of  our  Lord made  his 

last  will  and  testament  in  writing,  and  thereby  gave  and  devised  the  said  tene- 
ments, with  the  appurtenances,  unto  the  right  honorable  lord  S.  and  C.  S. 
esquire,  both  since  deceased,  and  their  heirs,  to  the  use  of  his  wife,  the  right 
honorable  F.  lady  viscountess  I.  for  the  term  of  her  natural  life,  the  remain- 
der thereof  to  the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the 
natural  life  of  the  said  viscountess,  the  remainder  thereof  to  the  use  of  his 

(n)  See  forms,  S  Sound.  45  c,  n.  4,  and  pleaded  after  a  generafimparl&uce,  and  (he 

Co.  Ent.  49  a,  182  b,  327  a,  341  a.  court  gare  judgment  that  ibe  tenant  should 

(o)  See  forms,  &c.  3  B.  &  P.  384.    The  answer  alone, 
plea  there  was  demurred  to,  because  it  was 
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daughtor  I.  A.  lady  B.  for  the  term  of  lier  natural  life ;  the  remainder  theieof  procbbp- 
to  the  u«e  of  the  said  lord  S.  and  0.  S.  and  their  heirs,  daring  the  nataral  hklatitb 
life  of  his  said  daughter  I.  A. ;  the-  remainder  thereof  to  the  use  of  the  second^  to  wbits 
Aird,  and  every  other  son  of  the  said  L  A.  (except  an  eldest  son,  or  such  as 
should  hecome  an  eldest  son  ;)  and  the  heirs  male  of  their  bodies  severaUj 
issuing ;  the  remainder  thereof  to  the  use  of  the  said  lord  S*  and  C.  S.  and 
their  heirs,  during  the  natural  life  of  his  said  daughter  F. ;  the  remainder 
thereof  to  the  use  of  the  first,  second,  and  eyery  other  son  of  his  said  daugh* 
ter  F.  and  the  heirs  male  of  their  bodies  severally  issuing ;  the  remainder 
thereof  to  ^  use  of  his  daughter  £•  for  the  term  of  her  natural  life ;  the 
remainder  thereof  to  the  use  of  the  said  lord  S.  and  G.  S.  and  their  heirs, 
doring  the  natural  life  of  his  said  daughter  £• ;  the  remainder  thereof  to  the 
use  of  the  firsti  second,  and  every  other  son  of  his  said  daughter  E.  and  the  ' 
heirs  male  of  their  bodies  severally  issuing ;  the  remainder  thereof  to  the  use 
of  his  daughter  H.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to 
the  use  of  the  said  lord  S.  and  C.  S.  and  their  heirs,  during  the  natural  life 
of  his  said  daughter  H. ;  the  remainder  thereof  to  the  use  of  the  first,  second, 
and  every  other  son  of  his  said  daughter  H.,  and  thtf  heirs  male  of  their 
bodies  severally  issuing ;  the  remainder  thereof  to  the  use  of  his  daughter  L. 
S.  for  the  term  of  her  natural  life ;  the  remainder  thereof  to  the  use  of  the 
said  lord  S.  and  C.  S.  and  their  heirs,  during  the  natural  life  of  his  said 
daughter  L.  S. ;  Hie  remainder  thereof  to  the  use  of  the  first,  second,  and 
every  other  son  of  his  said  daughter  L.  S.  and  the  heirs  male  of  their  bodies 
severally  issuing;  the  remainder  thereof  to  his  own  right  heirs.  And  the  said 
lord  viscount  I.  afterwards,  and  before  *the  day  of  suing  out  of  the  said  [  *1368] 
original  writ  of  the  said  A.  B.  at  the  borough  of  H.  aforesaid,  died  seised 
of  the  said  tenements,  with  the  appurtenances,  in  form  aforesaid,  after  whose 
death  the  said  viscountess  entered  into  the  tenements  aforesaid,  with  the  ap- 
purtenances, and  was  seised  thereof  in  her  demesne  as  of  freehold,  for  the  term 
of  her  natural  life;  the  remainder  thereof  after  her  death  belonging  as  aibre- 
said.  And  the  said  viscountess  being  so  seised,  afterwards,  and  before  the 
day  of  suing  out  the  original  writ  of  the  said  A.  B.,  to  wit,  on,  &c.  in  the 

year  of  our  Lord at  the  borough  of  H.  by  a  certain  indenture,  then  and 

there  made  between  the  said  viscountess  and  the  said  O.  D.  for  and  in  con- 
sideration  of  the  sura  of  five  shillings,  to  her  before  then  paid  by  the  said  €• 
D.  bargained  and  sold  the  said  tenements,  with  the  appurtenanccsi  to  the  said 
C.  D.  to  hold  to  him  for  the  term  of  one  year  next  ensuing.  By  virtue 
whereof,  and  of  the  Statute  made  for  transferring  uses  into  possession,  the 
said  C.  D.  became  lawfully  possessed  of  the  said  tenements,  with  the  appur- 
tenances, for  the  term  aforesaid,  the  reversion  thereof  belonging  to  the  said 
viscountess  for  her  natural  life.  And  being  so  possessed  thereof,  afterwards, 
to  wit,  on,  &c.  in,  &c.  last  aforesaidTat  the  borough  of  H.  aforesaid,  by  a 
certain  other  indenture  then  and  there  made  between  the  said  viscountess  and 
the  said  C*  D.  she  the  said  viscountess  released  to  the  said  G.  D.  the  said  re- 
version, to  hold  the  same  to  the  use  of  the  said  G.  D.  during  the  joint  lives 
of  her  the  said  viscountess  and  of  the  said  G.  D.  By  virtue  whereof,  and 
of  the  Statute  made  for  transferring  uses  into  possession,  the  said  G.  D.  be- 
came, and  was,  and  yet  is,  seised  of  the  aforesaid  tenements,  with  the  appur- 
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rftocKBs*  tMMUicea,  ia  his  demefne  m  of  fee,  held  for  the  term  of  the  joint  natunl  lifw 

RBLATiTft  of  the  said  TuwounteM  aDd  of  himeelf,  the  remaiiider  thereof  helongiof  ee 

TO  wRiTi  aforeeaid.     And  the  said  C.  D«  further  saith,  that  the  said  I.  A.  lady  B.  hath 

or  RMHT.  1^^  ^^y  second  son  of  her  body  lawfuHy  issuing,  nor  hath  the  said  F.  any  son 

of  her  body  lawfully  issuing.    And  the  said  C.  D.  further  says,  that  the  said 

£.  afWrvrards,  and  before  the  issuing  out  of  the  original  writ  of  the  said  M* 

at  the  borough  of  H.  aforesaid,  intermarried  with  one  H.  M.  eequire,  and  the 

said  H.  and  £«  had  issue  between  them  lawfully  begotten,  one  H.  Id*  tbsir 

first  son,  who  is  now  living,  to  whom,  and  to  the  heirs  male  of  his  body  issoing, 

the  tenements  aforesaid,  with  the  appurtenances,  after  the  deadi  of  the  said 

viscountess,,  and  after  the  respective  deaths  of  the  aaid  I.  A.  and  £•  and  ia 

default  of  such  issue  of  their  respective  bodies  as  aforesaid,  doth  belong,  and 

without  which  said  H.  M.  the  son,  the  said  €.  D.  cannot  draw  into  plea  the 

aforesaid  tenement,  with  the  appurtenances,  nor  answer  the  said  A.  B.  thereof 

wherefore  he  prays  aid  of  the  said  H.  Bf  •  the  son. 

Demurrer    C.  D.  ) 

for  plead-    ^^ts.    \      And  the  said  A.  B.  (protesting  that  the  said  C.  lord  viscount  L  of 

prayeri&f-  ^*  B.  )  the  kingdom  of  Scotland,  was  not  so  seised  of  the  tenements  aibre* 
ter  a  gene,  gui^j,  y^i^jix  the  appurtenances,  *as  the  said  C.  D.  hath  above  supposed)  says* 
aneeTp)^ '  ^^  ^^  matters  alleged  by  the  said  C.  D.  in  manner  and  form  as  the  same 
[  *  1369  J  are  above  stated  and  set  forth,  are  not  sufficient  in  law  for  the  said  C.  D«  to 
have  aid  of  the  said  H.  M.  the  son,  wherefore  he  prays  judgment,  and  that 
the  said  G.  D.  may  answer  the  said  A.  B.  in  the  plea  aforesaid,  without  the 
aid  of  the  said  H.  M.     And  for  causes  of  demurrer  in  law,  the  said  A.  B.  set 
down  and  shows  to  the  court  here,  the  following,  (that  is  to  say)  for  that  the 
said  G.  D.  hath  prayed  the  aid  of  the  said  H.  M.  the  son,  in  a  term  subse- 
quent to  that  in  which  the  said  A.  B.  counted  against  the  said  €•  D.  and  after 
an  imparlance  had  been  prayed  by  and  granted  to  him.     And  also  for  that  the 
said  G.  D.  hath  not  made  any  profert  of  the  said  several  indentures  which  he 

hath  alleged  to  have  been  respectively  made  on  the  and  «        days  of 

'         in  the  year  of  our  Lord aforesaid,  or  of  either  of  such  indentures, 

nor  hath  he  set  forth  any  legal  excuse  for  not  showing  the  same  or  either  of 
them  to  the  court  here.  And  for  that  the  said  prayer  of  aid  is  in  various  other 
respects  uncertain,  insufficient,  and  informal,  &c. 

Joinder  in  C«  D.  \ 

demurrer,     ats.    >     And  the  said  C.  D.  says,  that  the  matters  by  him  alleged  in  man- 

A.  B.  -^  ner  and  form  as  the  same  are  above  stated  and  set  forth,  are  sufficient 

in  law  for  him  the  said  G.  D.  to  have  aid  of  the  said  H.  M.  the  son,  and  this 

(f)  See  forms,  1  Rast.  Ent.  34,  35.    This  respect  to  S.  the  tenant.    I  understand  too 
was  decided  to  be  a  good  cause  of  demurrer*  that  H.  M.  is  a  minor,  but  I  do  not  think 

in  the  cose  of  Onslow  v.  Smith,  2  B.  ft.  P.  the  making  him  a  party  to  the  proceedings 

385,  the  following  opinion  was  giTen  : — ^*I  would  suspend  them  during  his  minority,  as 

wish  to  exclude  the  tenant  from  the  aid  he  be  appears  not  to  take   the  property  ia 

hasprayed,  because,  if  it  should  be  allowed,  question    by    descent.    I   believe    the  aid 

the  demandant  will  have  again   to  count  prayer  is  exceptionable  on  the  grounds  as- 

•gainst  the  prayer  in  aid,  on  his  coming  in  signed."    In  recording  the  pleadinea,  care 

and  appearing,  and  also  to  give  him  view  if  must  be  t4ken  that  the  imparlances  betwoen 

demanded,  and  then  to  count  a  second  time  the  count  and  the  aid  prayer  appear  upoa 

after  view,  as  has  bsen  done  already  with  tha  roil. 
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he  is  ready  to  verify  and  prove  as  the  cour(«  &c.  And  becaaee  the  satd  A*  B.  'baobhd- 
bath  not  made  any  answer  to  the  said  aid  prayer,  nor  hitherto  denied  the  same,  ti^i^j^rirK 
the  said  C*  D.  prays  judgment,  and  also,  as  before,  prays  aid  of  the  said  H.  to  writs 

M.t  A.  OF    RIOHT* 

.  the  son,  &c. 

•William  the  Fourth,  &c. :— Whereas  A.  B.  and  E.  his  wife,  in  our  court,  [  *^370  ] 
before  our  justices  at  Westminster,  demanded  against  C.  D.  widow,  [four  p~er  In 
messuages,  four  gardens,  and  four  acres  of  land,]  witib  the  appurtenances,  in  aid  ^ranu 
the  parish  of  T.  as  the  right  and  inheritance  of  her  the  said  £•  by  our  writ  of  ^^  ^^ 
ri^t,  as  it  is  said,  and  the  said  C.  D«  afterwards  came  into  our  court,  and  said  mainder- 
tfaat  she  was  seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  her  ^*?h^^d<!! 
demesne  as  of  freehold,  for  the  term  of  her  life  only,  the  remainder  thereof  be-  fence  call, 
longing  to  H.  M.  and  his  heirs  for  ever,  and  she  prayed  aid  of  him  the  said  ^  ^  '^"^ 
H*  M«  which  was  granted  to  her ;  therefore  we  command  you  that  you  sum-  jungen- 
mon,  by  good  summoners,  the  said  H.  M.  that  he  be  before  our  justices   at  i^^  »wnl* 

Westminster,  on (a  general  retum^day^)  to  answer  together  with  the  said 

C.  D.  the  said  A.  B.  and  £.  his  wife,  in  the  aforesaid  plea,  if  he  will,  and 
have  you  there  the  summoners  and  this  writ    Witness,  &c. 

(  John  Doe, 
Pledges  to  prosecute  <        and 

I  Richard  Roe. 


Summoners  of  the  within-  named  are  (     and 


{ 


By  virtue  of  this  writ,  directed  to  me sheriff  of  the  county  of I  The  return 

have,  on  the  day  of in  the  year  within  mentioned*  by and  above  writ 

■  good  and  lawful  men  of  the  county  within  written,  summoned  the  within*  ('')• 
named  E.  F.  {ike  fn'ayee^)  at  the  lands  within  specified,  that  they  be  before 
the  justices  of  our  lord  the  king,  within  written,  at  Westminster,  on  the  day 
within  contained,  to  answer  the  within-named  A.  B.  {the  demandant)  together 
with  the  within-named  C.  D.  {the  tenantf)  of  the  within- written  plea,  if  they 
will,  as  I  am  within  commanded. 

Sheriff. 

E8$ex  (to  wit.)— G.  A.  {the  prayte,)  without  whom  the  said  C.  D.  {the  ^"'"7  *>" 
tenant j)  cannot  answer  A.  B.  {the  demandant,)  of  a  plea  of  land,  being  sum*  tUin  mMte 
moned  and  not  being  within  the  four  seas  at  the  time  of  issuiog  the  summons,  (')* 
nor  at  any  time  within  three   weeks  after,  causes  himself  to  be  ^essoigned  de  [*1371  ] 
ultra  mare  against  the  aforesaid  A.  B.  {the  demandant^)  of  the  plea  aforesaid. 

By (Attorney.)  In  right. 

Date.  • 

(?)  See  forms,  J  Saund.  45  d,  note  4  ;        (r)  See  Lcc'e  Diet.  Prac.  2d  edit, 
and  Lee*8  Diet.  Proc  9d  edii.  (i)  Id. 
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rRooBKi>.  In  tke  Common  Pleas. 

RCLATiTv                                                                                       (  —  Demandant* 
TO  WRITS                                                                        Between  <  and 

or  RIGHT.  ( Tenant. 

Affidavit         ^'  ^'  {usually  the  attorney  makes  this  affidaioit^)  maketh  oath  and  saith, 

annexed  to  that  he,  this  deponent,  is  well  informed  and  verily  believes  that  6.  H.  {the  a6- 

wiih  the     ^entprayee^)  the  prayee  in  aid  named  in  a  writ  of  summonsas  ad  atunUattdatm 

above  es-    sued  out  by  the  said  C.  D.  (the  tenant^)  in  this  cause«  returnable  on,  &€•  im 

■oiS"  (0*    not,  nor  was  within  the  four  seas  on  the  day  on  whieh  the  said  writ  of  sum*- 

mons  was  executed,  and  on  which  he  was   summoned,  or  at  Any  time  witUo 

the  space  of  three  weeks  next  ensuing  that  day,  and  that  the  essoigo  de  uUra 

more,  cast  for  him  against  the  demandant  in   this  cause,  as   this  deponent  ia 

well  informed,  and  verily  believes,  is  just  and  true. 

Sworn,  &c.  L.  M. 

Appear-      Jn  the  Common  Pleas. 

the  prayee      ^^ex  (to  wit.) — Appearance  for  C.  D.  (the  tenant j)  and  likewise  for  G.  H« 
(«•)•  (the  prayee^)  without  whom  the  said  C.  D.  (//»e  tenant^)  cannot  answer  A.  B. 

(the  demandant^)  of  a  plea  of  land,  to  answer  the  said  A«  B.  (the  demandant^) 
of  the  plea  aforesaid. 

By (Attorney.)  In  right 

Date. 

Appear-  Essex^  (to  wit.) — Appearance  as  well  for  C.  D.  (the  tenant^)  as  for  6.  H. 
tenantf  (the  prayee,)  by  L.  M.  his  attorney.  And  the  said  G.  H.  (the  prayee^)  freely 
and  also  of  joins  himself  to  the  said  C.   D.  (the  tenant,)  in  aid  against  A.  B.  (the  de- 

and^^o^n-^'  *''^"^^'*'*)  ^^  ^  ^^^^  ^^  \sin6f  and  upon  this,  as   well  the  aforesaid  C.  D.  (tks 
der  in  aid    tenant^)  as  the  aforesaid  G.  H.  (the  prayee^)  prays  leave  *to   imparl  thereto 

•f  "*•        here,  until in  the year  of  the  reign  of  King  George  the  Fourth, 

and  prayer  and  they  have  it,  &G.  the  same  day  is  given  unto  the  said  A.  B.  (ihe  demand' 

of  impar-  ant,)  here. 

lanee  (to)> 

r*1372l      ^y  ^*  ^*  Attorney.  In  right. 

Date. 

In  the  Common  Pleas. 

Term,  —  fVill.  4. 

OwMral      0.  D.  ^ 

Se^  awi     ***•    C      ^"^  **  ""^  ^*  ^'  ^^ ^®'  attorney,  comes  and  defends  the 

tender  of  A.  B.  )  right  of  the  said  A.  B.  (the  demandant)  and  the  seisin  of  the  said  E. 

demy 

mark(*).         (i)  See  Lee's  Diet.  Prac.  «d  edit.  98,  I U,   115.— 2   Saund.  45  f,  45  g.    Tha 

(u)  See  Lee's  Diet.  Prac.  2d  edit.  issue    joined  upon  the  mere  mise  is  to  be 

(io)  See  Lee's  Diet.  Prac.  2d  edit.  •  tried  by  the  grand  assize,  either  at  bar,  or 

(x)  See  other  forma  of  general  mise,  3    at  nisi  prius,  or  Uie  assizes,  and  not  by  a 

Wils.  419,  561. — Booth  on  Real  Actions,    common   jury.      1  B.  &  P.   199.— 2  BU. 

95,  6,  8,  102.— Lee's  Dirt.  Prac.  2d  ediu—     Rep.  1261.— 1  Taunt.  415.— 2  Saund.  45  a, 

10  Wentw.  215,  220.    It  is  in  general  ad-    f,  in  notes.    It  is  said  to  be  the  safest  way, 

visable  for  the  defendant  to  plead  as  in  the    in  general,  to  join  the  mise  on  the  mera 

above,  or  next  form,  as  it  appears  to  be  set-    right,  and  giTe  the  special  matter  in  eyi- 

tied  that  every  thing  may  be  given  in  evi-    dence,  because    the  defendant   may  hava 

dence  upon  the  mise,  joined  upon  the  mere    more    latitude  in    proof  of  his    defeaee. 

rieht,  except  collateial    warranty.    See  3    Booth,  115. — 2  Saund.  45  |,  in  notes.     At 

Wils.  420.— Bro.    Ab.  Droit,  48. — Booth,    the. same  time,  however,  it  is  ebservad  in 
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F.  wheOf  &c.  and  the  whole^  &c.  and  whatsoever,  &c.  and  chiefly  of  the  pmocBSB- 
tenementa  aforesaid,  with  the  appurtenances,  as  of  fee  and  right,  &c.  and  she  i^B^^Tira 
puts  herself  upon  the  grand  assize  of  our  lord  the  king,  and  prays  a  recogni-  to  waits 
lion  to  be  made,  whether  she  the  said  C.   D.  has  a  greater  title  to  hold  the  ^'  ^'^b^- 
tenements  aforesaid,  with  the  appurtenances,  *to  her  and  her  heirs,  as  she  [  *1373] 
DOW  holds  the  same ;  or  whether  the  said  A.  B.  the  now  demandant,  has  title 
to  hold  the  same  tenements,  with  the  appurtenances,  as  he  has  above  demand- 
ed the  same,  &c.     [And  the  said  A.  B.  doth  the  like  (y).]     And  she  brings  Tender  of 
here  into  the  said  court  the  6s,  Sd,  for  the  use  of  our  lord  the  king,  &c.  for  0^^^]^  ^gj^ 
this,  to  wit,  that  it  may  be  inquired  of  the  time,  &c.  and  therefore  she  prays 
that  it  may  be  inquired  by  the  said  grand  assize,  whether  the  said  £•   F.  was 
seised  of  the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  fee,  in  the  time  of  peace,  in  the  time  of  our  lord  King  George  the  Third, 
as  the  said  A.  B,.  the  now  demandant,  has  above  alleged.     [And  the  said  A* 
B.  doth  the  like  (a).] 

in  ike  Cofnmon  Pleas. 

In  right.  Term,  —  WUL  4. 

C.  D.  the  tenant,    n  MUe  or 

ats.  \      And   the  said  C.   D.  and   E.  F.  the   tenant,   and  tenant  and 

A.  B.  the  demandant.  )  preyee,  $.  e.  the  remainder-man  *or  reversioner,  by  Prj^^'j,  *** 

their  said  attorney,  come  and  defend  the  right  of  the  said  A.  B.  {the  de-  tender  of 

fnandanij)  when,  &c.     And  the  whole,  &c.  and  whatsoever,  &c.  and  mostly  ^^^  ^^^7 
of  the  tenements  aforesaid,  as  of  fee  and  right,  &c.     And  they  put  them-  ^hert  the 
selves  upon  the  grand  assize  of  our  lord  the  king,   and  they  pray  a  recogni-  demandant 
tion  to  be  made,  whether  the  said  C.  D.  {the  defendant,)  has  a  greater  right  to  ^""n  an- 
hold  the  tenements  aforesaid,  with  the  appurtenances,  for  the  term  of  his  life,  cestor's 
as  tenant  thereof,  as  he  now  holds  the  same,  the  remainder  thereof  to  the  said  r!»i 374-1 
E.  F.  {the  prayee,  as  the  limitations  may  be  ;)  or  whether  the  saki  A.  B.  {the 
demandant,)  hath  title  to  hold  the  same  tenements,  with  the  appurtenances,  as 
they  have  above  demanded  the  same,  &c.     And  they  bring  here  into  court  6s, 
Sd.  for  the  use  of  our  lord  the  king,  &c.  for  this,  to  wit,  that  it  may  be  in- 

the  same  books,   that  it  is  frequently  the  mark  is  stated  in  the  plea,  the  similiter  is 

least  dilatory  and  Texatious  mode  far  the  usually  added  at  the  end  of  that  tender,  or 

defendant,  where  the  matter  in  bar  is  clear,  is  wholly  omitted.     See  Booth,  108. — Co. 

to  plead  it  specially,  as  that  the  tenant  le-  EnL  189.— 3  Bla.  Com.  App.  vi* 
▼ied  a  fine  with  proclamations,  or  that  the        {x)  With  respect  to  the  tender  of  the 

ancestor  of  the  demandant  made  bis  will  demy  mark  in  general,  see  Booth,  98. — % 

and  devised  away  the  lands,  and  where  the  Saund.  45  f,  in  notes.    It  is  said  to  be  now 

demandant  in  his  replication  to  such  special  the  practice  to  tender  the  demy  mark  at  the 

plea  would  be  obliged  to  admit  a  part  of  the  time  of  the  trial,  and  not  on   joining  the 

defendant's  title,  which  it  might  be  difficult  mise,  as  in  the  abore  form,  and  therefore 

to  prore,  the  defendant  may  thus  obtain  an  what  follows  as  to  the  tender  of  such  demy 

advantage.    Id.  ibid.    An  issue  joined  up*  mark  may  be  omitted,  Lee's  Diet.  Prac  fd 
on  a  special  plea  is  to  be  tried  by  a  common*  edit. ;  and  see  3  Wiis.  561,   562  ;  but  see 

jury  of  twelve  men,  as  other  issues  are,  and  Booth,  98,   IDS.    3  Bla.   Com.  App.  ii. — S 

not  by  the  grand  assize.    Bro.  Droit,  30,  43,  Saund.  45  f.    As  to  evidence,  see  Holt,  C. 

3.— Booth,     113,    115.— 3    Wils.    420.— 2  N.  P.  667.— Moore,  672. 
Saund.  45  g.    As  to  evidence  under,  see  3        (a)  This  is  not  to  be  inserted  until  the 

Wils.  420.    Who  to  begin,  Holt,  C.  N.  P.  issue  made  up. 
657.— 3  Bing.  446.  (6)  See  form,  S  Saund.  45  d,  note  4.— 

(y)  The  similiter  should  not  be  here  in*  Lee's  Diet  Pract.  2d  edit    As  to  the  ten- 

serted  till  the  issue.    A  similiter  or  replica-  der  of  the  demy  mark,  see  the  preceding 

lion    does    not   appear  to    be  necessary,  form,  and  notes.    See  Holt,  C.  N.  P.  657. 
Bootb,  96.    When  the  Under  of  the  demy 

YoL.  III.  48 
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FftocKBB-  quired  of  the  time,  &c.  and  therefore  they  pray  that  it  may  be  inquired  of  by 
asLATivB  ^^  grand  assize,  whether  the  said  6.  H.  (the  party  on  whose  $ei$iu  the  de^ 
TO  WRITS  maadani  has  counted^)  was  seised  of  the  tenements  aforesaid,  with  the  appur- 
OF  aioHT.  i^nances,  in  his  demesne  as  of  fee,  in  the  time  of  peace,  in  the  time  of  our 
lord  the  King  George  the  Third,  as  the  said  A.  B.  the  now  demandant,  hath 
above  alleged*     An^  the  said  A.  B.  doth  the  like.     Therefore,  &c.  (c)» 

Draper  \ 

?nc"f«tor»B      *^''     \      ^"^  ^^  "^"^  ^'  ^'  ^^ ^**  attorney,  comes  and  defends  the 

seisin  {d),     Keats.  /  right  of  the  aforesaid  A.  B.  and  his  seisin,  &c.   and  says  that  the 
said  £.  F.  the  late  father  of  the  said  A.  B.  was  not  seised  of  the  tenements 
aforesaid,  with  the  appurtenances,  or  of  any  part  thereof,  in  his  demesne  as  of 
fee  and  right,  in  manner  and  form  as  the  ^aid  A.  B.  hath  above  alleged,  and 
Sd.  Denial  of  this  the  said  C.  D.  puts  himself  upon  the  country,  &c.     And  for  a  further 
t^  ih^^T^  P'^^  ^^  ^^^^  behalf,  by  leave  of  the  court  here,  for  this  purpose  first  had  and 
mandant     obtained,  according  to  the   form  of  the  Statute  in  such  case  made  and  provi- 
('^  ded,  ttie  said  C.  D.  says,  that  the  said  A.  B.  ought  not  to  have  his  seisin  of 

the  tenements  ^aforesaid,  with  the  appurtenances,  in  the  said  declaration  men- 
tioned, or  of  any  part  thereof,  because  he  says,  that  upon  the  death  of  the  said 
G.  H.  the  right  descended  to  J.   K.  as  son  and  heir  of  the  said  G.  H. ;  by 

virtue  thereof,  the  said  J.  K.  aflerwards,  to  wit,  on   the day  of in 

the  year  of  our  lord  ——  entered  into  the  said  tenements,  with  the  appurte- 
nances, and  was  seised,  by  taking  the  .esplees  thereof  to  the  value,  &c.  And 
the  said  J.  K.  being  so  seised  thereof,  he  the  said  J.  K.  aAerwards,  to  wit, 

on  the  day  and  year  last  aforesaid,  at in  the  said  county,  enfeoffed  the 

said  C.  D.  of  the  said  tenements,  with  the  appurtenances  to  have  and  to  hold 
the  same  unto  the  said  C.  D.  and  his  heirs,  by  virtue  of  which  said  feofiment 
the  said  C.  D.  became  and  was  seised  of  the  said  tenements,  with  the  appur- 
tenances, in  his  demesne  as  of  fee  and  right ;  without  this,  that  upon  the 
death  of  the  said  G.  H.  the  right  descended  to  the  said  A.  B.  in  manner  and 
form  as  the  said  A.  B.  hath  above  alleged  ;  and  this  he  the  said  C.  D.  is  rea- 
dy to  verify.  Wherefore  he  prays  judgment  if  the  said  A.  B.  ought  to  have 
his  seisin  of  the  said  tenements,  with  the  appurtenances,  in  the  said  declara- 
tion mentioned,  or  of  any  part  thereof. 

In  the  Common  Pleas.     Easier  Term^  in  the  I2ih  ijear  of  the  reign  of  King 

George  the  Third* 
R»l.  of      Ty8seD,E8q. 

court  by  ats.  I      Thursday,  the   13th  of  May,  upon  reading  a  rule  made  be- 

wr^iklng^*''       Clarke,      j  tween  the  said  parties,  on  the  9th  of  February,  in  Hilary  Term 

out  special  last,  and  upon  hearing  counsel  on  both  sides,  and  the  demandant  by  his  coun- 
plea,  and 

pleading  ^^j  Award  of  summons,  &c.  see  Holt,  C.    advisable,  see  Booth  on  Real  Actions,  115. 

onlyihe       N.  P.  668.  A  me,  1372,  n.  (x). 

general  ^^j  g^^  forms,  10  Wentw.  220.    A  spe-        (e)  Sec  luims  of  other  pleas,  10  U'enlw. 

"****/ /\     ^^^"^   P^**    aetma  unnecessary.      8ee    ante,    215.--1  H.Bla.  J. 

terms  i/>    1372^  note  (x).      When  a  special  plea  is        (/)  See  llim,  3  Wils.  Rep.  S63;  and 

law,  420. 
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sel  harebr  consenting,  that  tlie  tenant  upon  the  trial  of  this  cause  shall  cive  in  raooBCD- 
evidence  thit  a  fine  was  levied  in  Michaelmas  Term,  in  the  16th  jearof  the  hblj^ti^b 
reign  of  his  late  Majesty  King  George  the  Second,  between  John  Clarke,  the  to  writi 
late  father  of  the  said  tenant  in  this  cause,  as  plaintiff,  and  Roger  Osbaldes- 
ton,  and  Sarah  his  wife,  deforceants,  of  tenements  in  the  demandant's  decla- 
ration mentioned  ;  and  that  the  same  was  engrossed,  and  aflerwarda  publicly 
and  openly  read  and  proclaimed  according  to  the  form  of  the  Statute,  &c.  and 
that  such  fine  was  levied  to  the  use  of  the  said  John  Clarke,  and  his  heirs  ; 
and  by  virtue  thereof,  the  said  John  Clarke  entered'  into  the  said   tenements, 
with  ^th)  appurtenances,  and  thereby  became  seised  thereof 'in  his  demesne  [  *1376] 
as  of  fee,  and  that  he  died  seised  afterwards,  and  that  the  said  George  Clarke, 
the  tenant,  was  his  heir  ;  and  neither  did  Francis  Tyssen,  the  father,  nor  Frai)- 
ci<4  John  Tyssen,  the  son,  at  any  time  within  five  years  next  after  the  procla- 
mation had  and  made,  pursue  his  title,  claim,  or  interest  in  or  to  the  said  tene« 
ments,  or  any  part  thereof,  by  way  of  action  or  lawful  entry,  and  the  tenant, 
by  his  counsel,  hereby  consenting  that  the  demandant  on  the  said  trial  shall  be 
at  liberty  to  give  in  evidence  that  they  who  were  the  parties  to  the  said  fine,  or 
any  of  them,  at  the  time  of  levying  of  the  said  fine,  had  nothing  in  the  prem- 
ises ;  it  is  ordered,  that  the  second  plea  pleaded  in  this  cause  be  struck  out. 

By  the  Court- 
On  the  motion  of  Serjeant  Walker,  for  the  tenant :  Serjeant  Basland,  for 
the  demandant* 

FOTHSROHL. 

Dorsetshire  (to  wit.)     Writ  of  summons  for  Harry  Galton,  demandant,  P^^^Pf 
against  Wm.  Harvey,  tenant.     Return,  &c.  tummons. 

William,  &c.  to  the  sheriff  of greeting  : — ^We  command  you,  that  by  Wrii  of 

good  summoners  you  summon  four  lawful  knights  of  your  county,  girt  with  ^^  ^^^ 

swords,  thht  they  be  before  our  justices  at  Westminster,  on (a  generalre'  knights  to 

turn  day)  [if  at  the  assizes^  then,  after  inserting  the  return,  say,  **  or  before  our  '"^V  as- 
justices  assigned  to  take  the  assize  in  and  for  your  county,  if  they  shall  first  size  into 
come,  on  Monday,  the  first  day  of  July  next,  the  day  of  the  assizes,  at  Abing-  ^*"^»  Y*' 
don,  in  your  county,  according  to  the  form  of  the  Statute  in  such  case  made  (g), 
and  provided,"]  to  make  election  of  our  grand  assize,  between  A.  B.  demand- 
ant, and  C.  D.  tenant  of,  &c.  [the  premises,  as  in  writ  of  right,]  in  your 
county,  whereof  the  said  C.  D.  {the  tenant)  in  our  same  court,  hath  put  him- 
self upon  our  grand  assize,  by  praying  a  recognition  to  be  made,  whether  he 
hath  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  to 
him  and  his  heirs,  as  tenants  thereof,  as  he  now  holds  the  same,  or  whether 
the  said   A.  6.  {the  demandant)  hath  title  to  hold  the  same  tenements,  with 
the  appurtenances,  as  he  has  demanded  the  same,  and  have  you  there  the 
names  of  the  summoners,  the  knights,  and  this  writ. 


(j)  See  form,   Lee»s  Diet    Pmc.  2d  ed.     187.— I   M.  &  P.  2 
S  Saund.  45  e,  in  notes.    As  to  the  neces-    Rep.  1 863|  it  defecti^ 


2.    The  form  in  2  Bla. 

ive.     Ssea  foim  of  sum- 

tity  for  this  form,  we  1   Taunt.  415.— 2    moha,  when  the  cause  is  to  b^  tried  icrMid* 
Saund.  42  e.— 2  Bla.  Rep.  1261. -2  C  &  P.    dicsex,  3  Wils.  659. 
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pRocBBD.       Wifness*  Sir  N.  €.  T.  knight,  at  Westminster,  the day  of in  the 

IN08  ^  . 

nELATiTi    year  of  our  reign. 

TO  WWTS  Signed 

OF    RIGHT* 

[*1377]      *WiIliara  the  Fourth,  &c.   to  the  sheriff  of  Dorsetshire,  greeting:— We 
writ  of  ^     command  you,  that  by  good  summoners  you  summon  four  lawful  knights  of 

summons    your  county,  girt  with  swords,  that  they  be  before and our  justices 

rifTs  iVanI  ^signed  to  hold  the  assizes   for  our  said  county  of  Dorset,  at  Dorsetshire,  in 

other  form,  the  said  county,  on the day  of next,  to  make  election,  on  their 

to  summon  ^^^^^  of  our  grand  assize  between  H.  G.  demandant,  and  W.  H.  tenant  of,  &c. 
kntghu  to  in  the  parish,  &c.  in  your  county,  whereof  the  said  W.  in  our  same  court  hatii 
elect  tho^     put  himself  upon  our  grand  assize,  by  praying  a  recognition  to  be  made,  wheth- 
size  or        er  he  hath  a  greater  title  to  hold  the  tenements  aforesaid,  with  the  appurtenan- 
jury  (A),      ces,  urito  him  and  his  heirs  as  tenants  thereof,  as  he  now  holds  the  same  ;  or 
whether  the  said  H.  hath  title  to  hold  the  same  tenements,  with  the  appurte- 
nances, as  he  hath  demanded  the  same.     And  that  you  return  to  our  justices 
of  the  Bench  at  Westminster,  in  fifteen  days  of  Easter,  the  names  as  well  of 
the  said  knights,  so  by  you  to  be  summoned,  as  by  the  persons  who  shall  be 
by  them  elected,  according  to  the  exigency  of  this  writ,  together  with  this  writ. 
Witness,  Sir  N.  C.  T.,  &c. 


Return  to  By  virtue  of  this  writ  to  me  directed,  I  have  caused  L.  M.,  &c.  [the  names 
such  writ  ^/^^  knighis^']  four  lawful  knights  of  my  county,  to  be  summoned  by  O.  P. 
and  Q.  R.  my  bailiffs,  to  be  before  his  majesty's  justices,  at  the  day  and  place 
within  mentioned  (A;),  to  do  as  by  this  writ  they  are  required ;  and  as  I  am 
within  commanded.  The  summoners  are,  and  each  of  them  i<9,  mainprized 
by  John  Doe  and  Richard  Roe. 

The  answer  of  £.  F.  sheriff. 

The   nlias       William  the   Fourth,  &c.  to  the  sheriff  of greeting  :    We  command 

writ  of       you,  as  before  we  have  commanded  you,  that  by  good  summoners  you  sum- 
of  four        ^^^  ^^^^  lawful  knights,  &c.  [as  in  the  first  writ  of  summons^  verhatim.\ 
knight8(0. 

r*1378]       *Witness,  Sir  N.  C.  T.  knight,  at  Westminster,  the  day  of in 

the year  of  our  reign. 

The  re-  By  virtue  of  this  writ  to  me  directed,  I  have  caused  J.  £.  J.  H.  P.  D.  and 

turn  of  the  Q,  ]yf,  fom-  lawful  knights  of  my  county,  girt  with  swords,  to  be  summoned 
of  sum-       hy  H.  J.  and  J.  W\  my  bailiffs,  to  be  before  his  majesty's  justices,  at  (he  day 

mons  of 

four  (A)  S^ec  Luke  0.  Harris,  8  Bin.  Rep.  1393,  four  knights,  the  above  alias  writ  of  sum- 
knights  and  1261.  This  form  was  settled  by  two  mons  issued  returnable  from  the  day  of 
(m).              very  eminent  Pleaders,  with  reference  prob-  Saint  Martin  in  fifteen  days. 

ably  to  2    Bla.  Rep.   1261;  but  it  should  (m)  See  3  Wils.  5B0.    The  four  knights 

seem  that  the  supposed  knights  should  be  above-mentioned  appeared  in  court  at  the 

summoned  in  ihe  a.ternalive,  as  in  the  pre-  return  of  the  alias  writ  of  summons,  and 

ceding  form.  being  placed  in  the  jary>box  on   the  north 

Q)  QiicBrc  if  the  return  should  not  be  that  side  of  the  court  of  the  Bench,  were  seyeraU 

the  sheriff  hath  summoned  them  in  the  al-  ly  sworn  lawfully  and  truly  to  choose  twelve 

ternative,  2  Saund.  45  c,  in  note.  knights,  girt  with  swords,  of  themselves  and 

(Jb)  Lee's  Diet.  Prac.  2d  edit. — 2  Saun.  45  e.  others,  which  best  know,  and  will  declare  or 

(Z)  Sei  2  Wils.  560.    The  sheriff  having  say  the  truth  between  the  parties. 

done  nothing  npon  the  writ  of  summons  of 
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and  place  within  mantioned,  to  do  as  by  ihis  writ  they  are  required,  and  as  I  paocBCD- 

am  within  commanded,  the  said  summoners  are,  and  each  of  them  is,  main-  'at^v^to' 

prized  by  John  Doe  and  Richard  Roe.  writs  of 

r  S.   S.  Esq.  )  '"**■''• 

The  answer  of  <         and         >  Sherifis. 

(  W.  L.  Esq.  j 

William,  &c.  to  the  sheriff  of greeting : — ^We  command  you,  that  you  Writ  of 

cause  to  come  before  our  justices,  at  Westminster,  on,  &c.  [Ike  reium  day^]  venire  faei' 
J.  E.  of,  &c.  J.  H.  of,  &c.  P.  D.  of,  &c.  G.  M.  of,  &c.  J.  W.  of,  &c.  E.  H.  *'^'*^* 
of,  &c.  [being  names  and  residences  of  the  four  supposed  knights  and  two  oih^ 
ers,]  knights,  J.  S.  of,  &c.  G.  H.  of,  &c.  [names  and  residences  of  recognitors^ 
in  the  whole  eighteen,]  recognitors,  chosen  to  make  recognition  of  our  grand 
assize,  between  A.  B.  esq.  demandant,  and  G.  D.  tenant,  of  10  messuages, 

&c.  Ihere  the  premises  were  specified^"]  in  the  parish  of in  your  county, 

whereof  the  *said  C.  D.  in  our  same  court,  hath  put  himself  upon  our  grand  [^1379] 
assize,  by  praying  a  recognition  to  be  made,  whether  he  hath  a  greater  title  to 
hold  the  tenements  aforesaid,  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  thereof,  as  he  now  holds  the  same,  or  whether  the  said  A.  B.  hath  title 
to  hold  the  same  tenements,  with  the  appurtenances,  as  he  hath  demanded  the 
same,  and  have  you  here  this  writ. 

Witness,  Sir  N.   C.   T,  knight,  at  Westminster,  the day  of in 

the -r  year  of  our  reign. 

W^illiam  the  Fourth,  &c.  to  the  sheriff  of  Dorsetshire,  greeting : — We  com-  The  writ 
mand  you,  that  you  have  before  our  justices  at  Westminster,  on  the  morrow  °^«,^y^  ^^ 
of  All  Souls,  \^or  **  before  our  justices  assigned  to  take  the  assizes  in  and  for  eognitorum 

the  county  of  Dorset,  if  they  shall  first  come,  on the day  of ^*^' 

at  Dorchester  in  the  said  county,"]  the  bodies  of  the  several  persons  named 
in  the  panel  annexed  to  this  writ  recognitors^  summoned  in  our  court  before 
our  justices  at  Westminster,  and  chosen  to  make  recognition  of  our  grand 
assize  between  H.  G.  demandant,  and  W.  H.  tenant  of,  &c.  [naming  /Aem], 

in  the  parish  of in  your  county,  whereof  the  said  W.  H.  in  our  same 

court,  hath  put  himself  upon  the  grand  assize  by  praying  a  recognition  to  be 
made,  whether  he  hath  a  greater  title  to  hold  the  tenements  aforesaid,  with  the 
appurtenances,  to  him  and  his  heirs  as  tenants  thereof,  as  he  now  holds  the 
same,  or  whether  the  said  H.  hath  title  to  hold  the  same  tenements,  with  the 
appurtenances,  as  he  hath  demanded  the  same,  to  make  that  recognition,  and 
have  there  this  writ.     Witness,  &c. 

(fi)  See  form,  3  Wiis.  560. — ^Lee*s  Diet*  Tised  that  the   writ  should  bo   filed  the  first 

Pract.  2d  edit. — Booth,  97. — 8  Saand.  45  e,  day  of  Easter  Term,  being  the  quarto  die 

n.    Id  the  habeas  corpora  reeognilorum^  ihe  posl  of  the  writ  of  summons. 

nisi  prius  clause  must  be  inserted,  as  in  the  (o)  This  writ  should   be  tested  on   the 

summons,  ante,  1 376.— 2  Bla.  Rep.  1268. —  quarto  die  post  of  the  return  of  the   venire. 

1  Taunt.  415.— 2  Sannd.  45  e^ — Lee's  Diet.  The  draft  was  settled  by  two  yery  eminent 

Prac  2d  ed.  vol  iu — See  form,  2  Saund.  45  Pleaders  at  the  bar.    See  the  requisites,  2 

e.— A  similar  venire  was  settled   by  two  Saund.  45  «.— 2  Bla.  Rep.   1268,    1293. — 1 

▼ery  eminent  Pleaders  at  the  bar,  who  ad-  Taunt.  415. 
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Record    of 
Niai  Prius 

(P). 

Award    of 
summons 
of  four 
knights. 

[  * 1380 J 

Coniinu- 
ance  by 
vice   comet 
non   mi^it 
breve. 

JIUaa  sum* 

mans 

awHrded. 

Further 
continu- 
ance by 
tUe   comet 
non  mi  tit 
breve, 

Pluriet 
tutnmo  B 
awarded. 


Return    to 
the  writ  of 
summons, 
that   there 
are  no 
knights  in 
the county, 
and    thai 
the  sheriflf 
has  sum- 
moned four 
others. 


[*1381] 
Appear- 
ance of 
other   four 
persons. 


PUa^  ai  }Ve$inUn$ter  before  Sir  JV.  C.  Tindal^  kniffhU  wtd  his  eompaniont^ 
jtuticei  of  our  lord  thi  king  of  ike  bench^  of  Trinity  Term^  in  the  Igt 
year  of  the  reign  of  our  sovereign  lord  William  the  Fourth^  hy  the  grace 
of  Godj  ^c. 

Dorsetshire  (to  wit),  \to  the  end'of  the  issue^  and  then  proceed  <u  follows  :] 
Therefore  the  sheriflf  is  commanded  *that  he  summon,  by  good  summoners, 
four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here,  on  the 
morrow  of  All  Souls,  to  make  election,  on  their  oath,  of  the  grand  assize 
aforesaid,  &c.  the  same  day  is  given  to  the  parties  aforesaid  here,  &c.  At 
which  day  comes  here  as  well  the  said  H.  as  the  said  W.  by  their  attomies 
aforesaid,  and  the  sheriflf  has  not  sent  the  writ  of  our  lord  the  king  to  him  in 
that  behalf  directed,  nor  hath  he  done  any  thing  thereupon.  Therefore,  as  be- 
fore, the  sheriflf  is  commanded  that  he  summon  by  good  summoners,  four  law- 
ful knights  of  his  county,  girt  with  swords,  that  they  be  here,  in  eight  days'  of 
St.  Hilary,  to  make  election,  on  their  oaths,  of  the  grand  assize  aforesaid,  &e. 
the  same  day  is  given  to  the  parties  aforesaid,  here.  At  which  day  come  here 
as  well  the  said  H.  as  the  said  W.  by  their  attornies  aforesaid,  and  the  sheriff 
hath  not  sent  the  writ  of  our  said  lord  the  king  to  him  in  that  behalf  directed^ 
nor  hath  he  done  any  thing  thereupon.  Therefore  the  sheriflf  is  commanded, 
that  be  summon  by  good  summoners,  four  lawful  knights  of  this  county, 

girt  with  swords,  that  they  be  before and his  said  Majesty's  justices^ 

assigned  to  hold  the  assize  for  the  said  county,  at  Dorchester,  in  the  said 

county,  on the day  of next,  to  make  election,  on  their  oaths, 

of  the  grand  assize  aforesaid,  and  that  he  return  to  his  said  Majesty*s  justices 
of  the  Bench  here,  in  fifteen  days  from  the  day  of  Easter,  the  names  as  well 
of  the  said  knights,  so  by  him  to  be  summoned,  as  of  the  persons  who  shall 
be  by  them  elected,  according  to  the  exigency  of  the  writ  of  our  said  lord  the 
king  to  him  in  that  behalf  directed,  together  with  that  writ,  the  same  day  is 
given  to  the  parties  aforesaid,  here,  &c.  At  which  day,  to  wit,  in  fifteen  Anyn 
from  the  day  of  Easter  aforesaid,  come  here  as  well  the  said  H.  as  the  said 
W.  by  their  attornies  aforesaid,  and  the  sheriflf,  to  wit,  £•  B.  P.  esq.  sheriflf 
of  Dorsetshire  aforesaid,  now  here  returns,  that  by  virtue  of  the  writ  to  him 
directed,  because  there  were  no  knights  in  his  bailiwick,  he  had  caused  the 
honorable  C.  A.,  Sir  W.  C.  hart.,  W.  B.  P.  esq.  and  W.  T.  esq.  four  good 
and  lawful  men  of  his  county,  girt  with  swords,  to  be  summoned  by  R.  R. 
and  W.  S.  good  summoners,  that  they  be  before  his  Majesty's  justices,  as- 
signed to  hold  the  assizes  aforesaid,  at  the  time  and  place  in  the  said  writ  in 
that  behalf  mentioned,  and  then  and  there  to  do  as  by  the  said  writ  they  are 
required,  and  that  the  said  summoners  are,  and  each  of  them  is,  mainprized 
by  John  Doe  and  Richard  Roe.  Whereupon  the  said  C.  A*,  ^Sir  W.  C. 
bart,  W.  B.  P.  and  W.  T.  being  called,  girt  with  swords,  before  the  said  jus- 
tices assigned  to  hold  the  assizes  aforesaid,  at  the  time  and  place  last  afore- 
said, and  being  sworn,  upon  their  oaths,  in  the  presence  of  the  parties,  did 
choose  of  themselves  and  others,  twenty-four,  to  wit,  C.  A.,  W.  O.,  W.  B. 
P.,  W.  T.,  &c.  good  and  lawful  men  of  the  county  aforesaid,  who  are  neither 
of  them  akin  to  the  said  H.  nor  to  the  said  W.  to  make  recognition  of  the 


(p)  This  record  was  settled  by  two  very  eminent  Pleaders  «t  the  bar. 
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grand  asBite  aforesaid.  Therefore  the  sheriff  is  commanded  that  he  eauso  'i^ocsia- 
them  to  come  here  in  three  weeks  of  the  Holy  Trinity,  to  make  the  recogni-  sblativk 
tioD  aforesaid,  &c.  to  writs 

OF    RIQHT. 

Phas^  ifC.  Tha  she- 

[Xeaee  blank  in  the  record  for  a  $eeond  placita,  when  necessary^  the  same  as  jnnndeti^to 
in  personal  actions,]     Dorsetshire  (to  wit). — The  recognition  of  the  grand  as-  hare  the 
size  between  H.  G.   demandant,  and  W.  H.  tenant  of,  &c.  There  set  out  the  f*^"     ^^ 
prstnises'\  in  the  parish,  &c.  in  the  county,  &c.  whereof,  &c.  is  respited  here  in  bank  in 
until         ■  [o  general  return  dai^],  unless  his   Majesty's  justices  assigned  to  Tnniiy 

take  the  assizes  in  and  for  the  said  county  of  Dorset,  shall  first  come  on ^ 

the day  of at  Dorchester,  in  the  said  county,  for  default  of  the  &c. 

recognitors  chosen  to  make  the  recognition  aforesaid,  because  none  of  them  did 
appear;  therefore  let  the  sheriff  have  the  bodies  of  the  said  recognitors  whose 
names  are  mentioned  in  the  panel  annexed  to  the  writ  of  habeas  corpora  recog" 
ntVorttnt,  and  be  it  known  that  the  justices  here  in  court,  in  this  same  Term, 
delivered  a  writ  thereupon  to  the  deputy  sherifi*  of  the  county  aforesaid,  to  be 
executed  in  due  form  of  law,  &c. 

**  I,  X.  Y.  do  swear,  that  I  will  say  the  truth  whether  C.  D.  [the  tenant^]  _ 
hath  more  right  to  hold  the  tenements  which  A.  B.  [the  demandant^]  demands  the  uath 
against  him  by  his  writ  of  right,  or  the  said  A.  B.  [the  demandant^]  to  have  °"  ^^^ 
them  as  he  demandeth  ;  and  for  nothing  to  let  to  say  the  truth.  fi^e  rq\ 

"  So  help  me  God." 

\^State  the  count,  and  the  general  m*se^  and  tender  of  demy-mork^  as  ante.  Entry  of 
1372,  and  then  proceed  as  follows  ;] — *And  the  said  J.  doth  the   like,  there-  P'*><^««'*" 
fore  as  well  (s)  to  try  this  mise  as  the  other  mise  between  the  parties  afore-  ptea  RM 
said  above  joined,  the  sheriff  is  commanded  that  he  summon,  by  good  sum-  |r]^'  »Qni 
moners,  four  lawful  knights  of  his  county,  girt  with  swords,  that  they  be  here,  *-  "^ 

on  the  Octave  of  the  Purification  of  the  blessed  Virgin  Mary  next  coming, 
to  make  election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 
aforesaid  here,  to  hear  election  of  the  assize  aforesaid,  &c.     At  which  day  Summons 
come  here  as  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attornies  afore-  ^  }^*^ 
said,  and  the  said  sheriff  hath  not  sent  the  writ ;    therefore  the  sheriff  is  awartlid. 
commanded  that  he  summon,  by  good  summoners,  four  lawful  knights,  or 
other  good  and  lawful  men  of  his  county,  girt  with  swords,  that  they  be  here 
in  fifleen  days  from  Easter,  unless  the  justices  of  our  lord  the  king  should  be 

at  the  castle  of  Exeter,  in  the  said  county,  to  hold  the  assize  on the  ti^-  •  p  • 

day  of at  the  castle  of  Exeter,  in  the  county  of  Devon,  to  be  awarded. 

sworn  to  make  election  of  the  grand  assize  of  our  said  lord  the  now  king, 
betweeil  the  parties  aforesaid  ;  the  same  day  is  given  to  the  parties  aforesaid, 

• 

(q)  Soe  form.  3  Wis.  54I.--Lee*s  Did.  die  general  roise, as  ante,  1371,  this  state* 

Prac.  2d  ediu — 2  Saund.  45  f,  in  note. — Co«  mem  of  two  issues  may  bo   proper ;  but  if 

Liu  s.  61 1.  only  one  rimiliUr  was  inserted,  then  the  form 

tr)  See  other  fuller  forms.  Booth  on  Real  should  run,  **  Therefore  the  sheriff  is  corn- 
Actions,  103.— Rast.  Ent.  103.— 3  Bla.  Com.  manded  that  he  summon,  kc"  Booth  on 
App.  vi.  Real  Actions,   103.— Co.  Ent.  181.— 3  Bla« 

(f)  If  the  two  similitert  are  inserted  in  Com.  Appendix. 
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PR0CBB9-  to  hear  the  election  of  the  assize  aforesaid,  &c.    At  which  day  came  here 

aBL4T%B  ^  ^^'^  ^^  ^^^'^  *^*  ^*  ^  ^^  ^^  ^*  ^*  ^3^  ^^^  attomies  aforesaid,  and  the 
TO  WRIT!  sheriff,  to  wit,  H«  H.  esq*  at  that  day  returned  to  the  justices  of  our  said  lord 
^'  ^'^"^'  the  now  king,  that  there  were  no  knights  in  hia  county  that  he  could  summon. 
Return  by  as  he  was  by  the  said  writ  commanded  ;  and  therefore,  by  virtue  of  the  said 
there^were  ^"*»  ^®  ***^  caused,  &c.  [name  ihem]  four  lawful  men  of  his  county,  girt  with 
no  knighu  8 words,  to  be  summoned  by  W.  S.  and  J.  R.  his  bailiffs,  to  be  before  his 
in  hw  Majesty's  justices  of  assize,  at,  &c.  in,  &c.  aforesaid,  on,  &c.  to  do  as  by 
mnd  that  the  above  writ  he  was  required  and  commanded,  and  that  the  summoners  are, 
^^  ^^  ned  "^^  ^^^^  ^^  them  was  mainpnzed  by  John  Doe  and  Richard  Roe,  whereupon 
four  other  the  said,  &c.  four  lawful  men  of  the  county  aforesaid,  being  called,  in  their 
per8on8(0*  propel*  persons,  came  before  the  justices  of  our  lord  the  king,  on,  &c.  at,  &c 
oi^e^'*^  in,  &c.  aforesaid,  *but  then  and  there  were  not  sworn  according  to  the  said 
MM  Solium-  ^^^  Therefore,  as  before,  the  sheriff  is  commanded  that  he  summon,  by 
r*vqift^  1  &^^^  summoners,  four  lawful  knights  of  his  county,  girt  with  swords,  that 
Award  ofa//.  they  be  here,  on  the  morrow  of  the  Ascension  of  our  Lord  next  coming,  to 
orrou?"'^"'  make  election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 
knighu.  aforesaid,  to  hear  the  election  of  the  assize  aforesaid,  &c.  At  which  day 
fion  muu  come  here  as  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attornies  afore- 
said,  and  the  sheriff  hath  net  sent  the  writ  Therefore,  as  before,  the  sheriff 
coud  tUia*  18  commanded,  that  he  summon,  by  good  summoners,  four,  &c.  girt,  and  that 
fourknifhtB.  they  be  here,  on  the  morrow  of  the  Holy  Tnnity  next  com  rag,  to  make  elec- 
tion of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties  aforesaid 
Viet  eomtM  here,  to  hear  the  election  of  the  assize  aforesaid,  &c.  At  which  day  come 
breve.  here  as  well  the  said  J.  L«  as  the  said  H.  H.  by  their  attorney  aforesaid,  and 
Award  offtD-  the  sheriff  hath  not  sent  the  writ.  Therefore,  as  before,  the  sheriff  is  like- 
■ummom  of  wise  Commanded  that  he  summon,  by  good  summoners,  four,  &c.  girt,  and 
*  that  they  be  here  in  three  weeks  of  the  Holy  Trinity  next  coming,  to  make 
Vice  eomee  election  of  the  assize  aforesaid,  the  same  day  is  given,  &c.  to  hear,  &c  At 
i"^^  which  day  come  here  as  well  the  said  J.  L.  as  the  said  H.  H.  by  their  attor- 

Award  of   ney  aforesaid,  and  the  said  sheriff  hath  not  sent  the  writ     Therefore,  as 

another      before,  the  sheriff  is  commanded,  that  he  summon  by  sood  summoners,  four, 

Mttt$  sum*  1         /. 

moot  of     &c.  or  other  good  and  lawful  men  of  the  county,  girt  with  swords,  that  they 

l^".*^,  be  here  on  the  morrow  of  All  Souls,  unless  the  justices  of  our  lord  the  king 

four  law-    should  be  at  the  castle  of  Exeter  in  the  said  county,  to  hold  the  assize,  on 

ful  men.     the day  of to  be  sworn  to  make  election  of  the  grand  assize 

of  our  lord  the  now  king,  between  the  parties  aforesaid,  the  same  day,  &c. 
Sheriff's  to  hear,  &c.  At  which  day  came  here  as  well  the  said  J.  L.  as  H.  H.  by 
return  that  ^^^^^  attornies  aforesaid,  and  the  sheriff,  namely,  H.  H.  at  that  day  returned 
no  knights,  to  the  justices  of  our  said  lord  the  king,  that  there  were  no  knights  in  his 
but  he  had  g^j ^  county  that  he  could  summon,  as  by  the  said  writ  he  was  commanded ; 

Mil  W%V%atf%ft  A^a 

four  other  and  therefore,  by  virtue  of  the  said  writ,  &c.  be  had  caused,  &c.  four  lawful 

lawful        men  of  his  county,  girt,  &c.  to  be  summoned  by  W.  S.  and his  bailiff, 

^       '      to  be  before  his  majesty's  justices  of  assize,  at,  &c.  in,  &c.  on,  &c.  to  do  as 

by  the  said  writ  was  required  and  commanded,  and  that  the  summoners,  and 

Swearing    each  of  them,  was  mainprized  by,  &c.    Whereupon  the  said,  &c.  four,  &c. 

of  the  foiu: 

knights. 

(0  See  Booth  on  Real  Actions,  96. 
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of  the  county  aforesaid,  ^being  called,  in  their  proper  persons  came  before  >*RooEcb. 

the  justices  of  our  lord  the  king,  on the day  of aforesaid,  at,  rblat%^ 

&c«  in,  &c*  aforesaid,  girt,  &c.  and  were  sworn  lawfully  and  truly  to  choose  to  writs 
twelve  knights,  or  other  good  and  lawful  men,  girt,  &c.  who  best  know  and  ^^  »'cgT. 
will  say  the  truth  between  the  parties,  and  were  not  of  kin  to  either.     And  Election  of 

afterwards,  to  wit,  on  the day  of in  the year  of  the  reign  of  S^ra!*^^' 

our  said  lord  the  king,  at,  &c.  aforesaid,  the  said,  &c.  came  in  their  proper 
persons,  and  being  sworn  as  aforesaid  in  the  presence  of  the  parties  aforesaid, 
chose  of  themselves,  and  other  knights,  to  wit,  &c.  good  and  lawful  men  of 
the  county  aforesaid,  who  neither  are  of  kin  to  the  said  J.  L,  nor  to  the  said 
H.  H.  to  make  recognition  of  the  grand  assize  aforesaid. — [Then  follows 
award  of  venire  facias^  4^c.  see  3  Bla.  Com.  Jpp,  y'u  Booth  on  Real  Ac-^ 
iions^  103.] 

At  which  day,  before  our  lord  the  king  at  Westminster,  come  as  well  the  Judgman 
said  A.  B.  and  E.  F.  as  the  said  G.  D.  by  their  said  attornies ;  and  the  said  pa/eVfn^aid 
H.  M.  [the  prayee  in  aid]  though  summoned  as  before,  and  solemnly  called,  Suit'^a^n  . 
came  not ;  therefore  it  is  considered  that  the  said  C.  D.  answer  the  said  A.  B.  thc'a/yi?  ^^ 
and  £•  the  said  count,  without  the  said  H.  M.  X^^ 

dum  auxilif 

Therefore,  it  is  considered,  that  the  said  A.  B.  and  E.  his  wife,  take  no*  Judgment 
thing  by  their  said  writ,  but  be  in  mercy  for  their  false  claim  thereof ;  and  that  ^^!^^  ^^^ 
the  said  C.  D.  widow,  go  thereof  without  day,  &c.  and  that  she  the  said  CD.  ^' 

holds  the  tenements  aforesaid,  with  the  appurtenances,  to  her  and  her  heirs 
quit  of  the  said  A*  B.  and  E.  his  wife,  and  the  heirs  of  the'  said  £.  for  ever. 

Therefore,  it  is  considered,  that  the  said  A.  B.  {the  demandant)  recover  his  Judgment 
sebin  against  the  said  C.  Da  {the  tenant)  of  the  tenements  aforesaid,  with  the  ^^^  the  de« 
appurtenances,  to  hold  to  him  and  his  heirs,  quit  of  the  said  C.  D.  (the  tenant)  ^^  ^^ 
and  his  heirs  for  ever.     And  the  said  C.  D.  {the  tenant)  in  mercy,  &c. 

^Therefore,  it  is  considered,  that  the  said  A.  B.  {the  demandant)  take  no-  [*1385] 
thing  by  his  said  writ,  but  be  in  mercy  for  his  false  claim  thereof,  and  that  the  Judgment 
saidl  C.  D.  (the  tenant)  go  thereof  without  day,  &c.  and  that  he  the  said  C.  D.  nant(y).^* 
{the  tenant)  hold  the  tenements  aforesaid,  with  the  appurtenances,  to  him  and 
)^8  heirs  quit  of  the  said  A.  B,  {the  demandant)  and  his  heirs  for  ever. 

Amongst  the  pleas  of  land   of Term,  in  the   Idth  year  of  King 

George  the  Third.     Roll,  432, 

Middlesex^  (to  wit)— Francis  John  Tyssen,  by  ^—  his  attorney,  demands  Record  of 
against  George  Clarke,  ten  messuages,  ten  gardens,  &c.  [describe  the  pre-  ^'^^J^^^^ 
mises]  with  the  appurtenances, .  in  the  parish  of  St.  John,  Hackney,  as  his  countupon 
right  and  inheritance,  by  writ  of  the  lord  the  king  of  right,  and  thereupon  he  ^ight^  on  ^^ 
saith,  that  F.  T.  esq.  father  of  him  the  said  F.  J-  T.  was  seised  of  the  tenements  seisin  of 

demand* 

(u)  See  form,  9  Saund.  45  d,  note  4.  (x)  2  Saund.  45  f.  *v  *^''/^x' 

(w)  See  form,  Lee's  Diet.  Prac,  fid  ed.  (y)  See  Lee's  DicU  Prac.  2d  edit.  th«r  K^h 

3  Wila.  63.  (»)  See  form,  2  Wils.  561. 
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pRocBicD-  aforesaidf  with  the  appurtenaQces,  in  hia  demesne  as  of  fee  and  rightt  in  th 

"'^^  time  of  peace,  in  the  time  of  the  lord  George  the  First,  late  King  of  Great 
TO  wRiTB  Britain,  (to  wit)  within  sixty  years  now  last  past,  by  taking  the  esplees  thereof, 
o»  BIGHT.  ^^  ^j^^  value,  &c.  and  from  the  said  F.  the  father,  the  right  descended  to  the  said 
The  de.     Y.  J.  T.  who  now  demands,  as  son  and  heir  of  the  said  F.  his  father,  and  that 

gTncrar"**  such  is  his  right  he  offers,  &c.     And  the  said  C.  D.  by his  attorney,  comes 

mise  (a),  and  defends  the  right  of  the  said  F.  J.  T.  and  the  seisin  of  the  said  F.  J.  T. 
when,  &c.  and  the  whole,  &c.  and  whatsoever,  &c.  and  mostly  of  the  tenements 
aforesaid,  as  of  fee  and  right,  and  he  puts  himself  on  the  grand  assize  of  our  lord 
the  king,  and  he  prays  a  recognition  to  be  made,  whether  he  the  said  C.  D.  has 
a  greater  title  to  hold  the  tenements  aforesaid,  with  the  appurtenances,  to  him 
and  his  heirs,  as  tenants  thereof,  as  he  now  holds  the  same,  or  whether  the 
said  F.  J.  T.  has  title  to  hold  the  same  tenements,  with  the  appurtenances,  as 
ed.  he  has  above  demanded  the  ^me,  &c.  and  that  the  said  F.  J.  T.  doth  the 

Award  of  like ;  therefore  the  said  sheriff  is  commanded  that  he  summon,  by  good  sum- 
summons  nioners,  foul  lawful  knights  of  this  county,  girl  with  swords,  that  *they  be  here 
knights  to  on  the  morrow  of  All  Souls  next  coming,  to  make  election  of  the  assize  afore- 
elect  tho  gaid  ;  the  same  day  is  given  to  the  parties  aforesaid  here,  to  hear  the  election 
^z^e"*^  *^  of  the  assize  aforesaid  here,  &c.  At  which  day  here  come,  as  well  the  said 
[*1386]  F.  J.  T.  as  the  said  G.  D.  by  their  attornies  aforesaid,  and  the  sheriff  hath 
Oontinu-     j^  ^^^  ^^  vftiti  therefore,  as  before,  the  sheriff  is  commanded  that  he  sum- 

ance  DV 

vice  cornea  mon,  by  good  summoners,  four  lawful  knights  of  his  county,  girt  with  swords, 

lion  mitU     ^^^  ^^y  y^  de^e,  from  the  day  of  St.  Martin  in  fifteen  days  next  comings  to 

make  election  of  the  assize  aforesaid,  the  same  day  is  given  to  the  parties 

mons  of  *  aforesaid  here,  to  hear  the  election  of  the  assize  as  aforesaid,  &c.     At  which 


tbe  four      j^y  eome  here,  as  well  the  said  F.  J.  T.  as  the  said  C.  D.  by  their  attornies 
knig  ts.      gf^rQjiai j^  and  the  sheriff,  (to  wit)  S.  S.  esq.  and  W.  L.  esq.  now  returns,  that 
thereto.      ^^  ^^^  caused  to  be  summoned  J.  E.,  J.  H.,  P,  D«,  and  G.  M.  four  lawful 
knights  of  his  county,  girl  with  swords,  by  H.  F.  and  J.  W.  his  bailifis,  to  be 
here  from  the  day  of  St.  Martin  in  fiAeen  days  aforesaid,  to  do  as  the  same 
writ  commands  and  requires ;  and  that  the  said  summoners  are,  and  each  of 
The  four    them  is,  mainprized  by  John  Doe  and  Richard  Roe.     Whereupon  the  said  J. 
knighis       £,,  J,  H.,  P.  D.,  and  G.  M.,  four  lawful  knights  of  the  county  aforesaid*  girt 
eklct^he     ^>th  swords,  being  called,  in  their  proper  persons  come,  and  being  sworn  upon 
grand  as-  their  oath,  in  the  presence  of  the  parties  aforesaid,  chose  of  themselves  and 
*'*®*  others,  twenty-four  (to  wit)  J.  E.,  J.  H.,  P.  D.,  J.  M.,  J.  W.,  J.  K.,  &c. 

esqrs.  good  and  lawful  men  of  the  county  aforesaid,  who  neither  are  of  kin  to 
the  said  F.  J.  T.  nor  to  the  said  C.  D.  to  make  recognition  to  thQ  grand  as- 
Award  of  size  aforesaid.     Therefore   the  sheriff  is  commanded,  that  he  cause  them  to 
venire  fa-  ^^^^^  ^q^q  qq  i\^q  octave  of  St  Hilary,  to  make  the  recognition  aforesaid,  the 
same  day  is  given  to  the  parties  here,  &c.     At  which  day  here  come,  as  well 
the  said  F.  J.  T.  as  the  said  C.  D.  by  their  attornies  aforesaid,  and  the  sher- 
iff hath  not  sent  the  writ ;  therefore,  as  before  the  sheriff  is  commanded,  that- 
he  cause  to  come  here  from  the  day  of  Easter  in  one  month,  to  make  the  rec- 
ognition aforesaid,  the  same  day  is  given  to  the  parties  aforesaid  here,  &c. 
Recogni-     At  which  day  here  come,  as  well  the  said  F.  J.  T.  as  the  said  C.  D.  by  their 

tors  of  as-  attornies  aforesaid,  and  the  recognitors  of  the  assize,  whereof  mention  is 
size  ceme.  " 

(a)  Booth  on  Real  Actione,  94,  s*  29. 
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Above  madCf  being  called,  come,  and  certain  of  them,  (to  wit)  J.  £.,  J.  H.,  procbkd- 
P.  Dm  C.  M.,  &c.  esquires,  being  elected,  tried,  and  sworn  upon  their  oath,  kblatitb 
say,  that  the  said  F.  J.  T.  hath  greater  title  to  hold  the  said  tenements,  with  ^o  writi 
the  appurtenances,  ^to  him  and  his  heirs,  as  he  above  demandeth  the  same,  '^'**"^' 
than  the  said  C.  D.  to  hold  the  same,  as  he  now  holdeth  them,  as  the  said  F.  Postea  for 
J.  T.  by  his  aforesaid  writ  hath  supposed.  Therefore  it  is  considered,  that  ant^'^ 
the  said  F.  J.  T.  recover  his  seisin  against  the  said  C.  D.  of  the  tenements  [  *1387] 
aforesaid,  with  the  appurtenances,  to  hold  to  him  and  his  heirs  quit  of  the  said  Y'^^^^^ 
C.  D.  and  his  heirs  for  ever,  and  the  said  C.  D.  in  mercy,  &c.  Mercy. 


*PROCKEDINGS  IN  PARTITIOIT.  I  *13»0  ] 


William  the  Fourth,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Original 
Britain  and  Ireland  king,  defender  of  the  Faith,  and  so  forth,  to  the  sheriff  of  partition, 

greeting : — If  A,  B.  and  C.  D.  shall  give  you  security  that  their  suit  ?S.  ®  *"  * 

shall  be  prosecuted,  then  summon  by  good  summoners,  E.  F.  that  he  be  before  31.' (a). ' 
our  justices  at  Westminster,  on (a  general  return  day^)  to  show  where- 
fore whereas  the  said  A.  B.,  C.  D.  and  £.  F.  hold  together  and  undivided 
the  manor  of ,  with  the  appurtenances,  and  [14  messuages,  12  cotta- 
ges, 16  bams,  3  dove-houses,  4  stables,  13  gardens,  200  acres  of  land,  200 
acres  of  meadow,  200  acres  of  pasture,  200  acres  of  wood,  100  acres  of 
furze  and  heath,  200  acres  of  moor,  100  acres  of  bushy  ground,  100  acres 
of  marsh,  100  acres  of  broom,  20  acres  of  land  covered  with  water,]  j&20 
rent  common  of  pasture  for  all  manner  of  cattle,  court  leet,  courts  baron, 
view  of  frank  pledge,  profits,  and  perquisites  of  court,  free- warrant,  free-chase, 
free-fishery,  goods  and  chattels  of  felons,  fugitives,  outlaws,  and  those  which 
are  put  in  exigent,  deodands,  chattels,  waived  and  e^trayed,  with  the  appurte- 
nances, in  the  parishes  of  ■■■        and ,  of  which  the  said  £.  F.  denieth 

partition  to  be  made  between  them,  according  to  the  form  of  the  Statute  (6) 
made  and  provided,  [or  if  parceners  by  ctuiom  eay^  **  according  to  the  custom 
of  England,'']  and  unjustly  permitteth  the  same  not  to  be  done,  and  contrary 
to  the  form  of  the  said  Statute,  as  they  say,  and  have  you  there  the  summon- 
ers and  this  writ.  Witness  ourself  at  Westminster,  the  "-^-^  day  of  — <-^  in 
the year  of  our  reigm 

{A.  B.  and  C.  D Demandants,    -,,  ont  1 
and  [  *13^^  1 

E.  F Tenant.  ^,    .. 

J,  M.  of ,  and  0.  P.  of ,  officers  to  the  sheriffs  of ,  several-  ^^r^ 

Qf  writ  of 

(a)  8  Sell.  Prac  Itt  edit.  310;    Sd  edit.  307;  8d  edit.  818.    It  seems  in  general  more 

815. — lOWentw.  151.     As  to  the  proceed-  advisable   to  proceed  in  equity,  8  Cruise's 

ings  in  general,  see  Bac.  Ab.  Joint-tenants,  Dig.  53!.— Co.  Lit.  169  a,  note  7. — 6  Ves. 

1. 7.— Com.  Dig.  Pleader,  3  F.  Chancery,  4  498. 

E.   Parcener,    C.— 8  Bla.    Rep.    1134.^8        (()  See  8  &  9  W.  9.  e.  91. 
Craist's  Dig.  588,  ftc— 8  Sell.  Prae.  Itt  od. 
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I^ROCBRD-  ]y  make   oath  and  say,  that  they  the  said  deponents  did,  on  the  — — •  day  of 

IN  PARri-  >  in  the  year  of  our  Lord ,  B«rve  tho  above-named  E.  F.  tenant,  with 

Tioir.      the  writ  of  partition  in  this  cause,  by  delivering  to  and  leaving  with  the  said 

partition     ®'  ^'  ^  ^^P^  ^^*^®  ^^'^  w^*»  ^"^  acquainting  him  with  the  contents  thereof; 

on  8  &  9      and  these  deponents  did,  on  the  said' day  of ,  in  the  said  year  of  oar 

31.  8.  l7      ^^^^ »  deliver  to  and  leave  with  P.,  Q.,  R.,  S.,  T.,  V.,  &c.  the  occupiers 

\c)4  of  the  messuages,  lands,  and  tenements,  in  the  said  writ  mentioned,  a  true 

copy  of  the  same  writ.     Sworn,  &c. 

Writ  of  William  the  Fourth,  &c.   to  the  sheriff  of  — — ,  greeting :  Put  by  sureties 

default  oT  *"^  ^^^^  pledges  E.  F.  of ,  that  he  be  before  the  justices  at  Westminster, 

toppear-  on  — ^  (a  general  retwn  day)  to  answer  A.  B.  and  C.  D.   wherefore  the 

»»iee^  )•     gj^j^j  j^^  g^^  Q^  jy^^  ^^^^  j^^  p^^  j^^jj  together  and  undivided  the  manor  of , 

with  the  appurtenances,  &c»  [as  in  the  wri(]  of  which  the  said  E.  F.  denieth 
partition  to  be  made  between  them  according  to  the  form  of  the  Statute  in 
such  case  made  and  provided,  and  unjustly  permitteth  not  the  same  to  be  done, 
and  to  show  wherefore  he  was  not  in  our  court,  before  our  justices  at  West- 
minster, on (a  general  return  day)  last  past,  as  he  was  summoned,  and 

have  there  the  names  of  the  pledges  and  this  writ.     Witness,  &c. 

In  ike  Common  Pleas, 

Term,  —  WiU.  4. 

fteclara-         *— ,  (to  wit.) — E,  F.  of ,  in  the  county  aforesaid,  was  summoned  to 

petition     ^^^^^  -A-  ^-  and  C-  ^'  o^  a  plea,  wherefore  *whereas  the  said  A.  B.,  C.  D., 

by  tenant    and  the  said  E.  F.,  hold  together  and   undivided  the  manor  of  •- ,  with  the 

inmT*  appurtenances,  &c .  [specify  the  premises  according  to  the  writ]  of  which  the 
9  w!  3.  c  »aid  E.  F.  denieth  partition  to  be  made  between  them,  according  to  the  form 
f  *13921  ^^  *^®  Statute  in  such  case  made  and  provided,  and  unjustly  permitteth  not 
*  -*  the  same  to  be  done,  and  contrary  to  the  form  of  the  Statute.  And  where- 
upon the  said  A.  B.  and  C.  D.  by ,  their  attorney,  say,  that  whereas  they 

and  the  said  E.  F.  hold  together  and  undivided  the  tenements  aforesaid,  with 
the  appurtenances,  whereof  it  belongs  to  the  said  A.  B.  and  C.  D.  and  their 
heirs,  to  have  one  moiety  of  the  tenements  aforesaid,  with  the  appm-tenances, 
to  hold  [them  in  ^severalty,  so  that  the  said  A.  B.  and  C.  D.  of  their  moiety 
belonging  to  them  of  the  tenements  aforesaid,  with  the  appurtenances,  and 
the  said  E.  F.  of  his  moiety  belonging  to  him  of  the  tenements  aforesaid, 
With  the  appurtenances,  may  severally  apportion  themselves,  he  the  said  E. 
F.  denieth  partition  thereof  to  be  made  between  them,  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  and  unjustly  permitteth  not  the 
Bame  to  be  done,  and  contrary  to  the  form  of  the  said  Statute  ;  whereupon  they 

(c)  See   forms  and    proceedings  2   Sell.     B.  &  P.  378.— Com.  Dig.  Plead.   3  P    2 

.     \oL^^'^'  ^V<    ^"^  ^'•'^-  *^^  '  *"^  "^^     ^^^^">  "*  i"  ^^^  above  form,  the  declaraiion 
'^f'A  ^i^y'""^^  W-  is  by  tenants  in  common,  the  title  need  not 

cJ'l^fS^''^^^^  ^^"-.^nn^-  ^^^  ^^''-  ^^^  '  ^^  ***°^"  i  b"^  »'n  partition  by  parceners  or 

2d  edit.  216 ;  and  ante,  1390,  note  («)  joint-tcnants,  it  must  be  shown  in  the  decl^ 

(e)  As  to  the  form  and  requisites  of  dec-  ration  how  ihey  became  so,  Cro.  Eiiz.  64.— 

laration,   see  2  Sell.  Prac.  1st  ed.  3l3 ;  2d  2  Sell.  Prac.  Ist  edit.  313. 
«d.  217.-10  Wentw.  151.— PI.  A.  304.-3 
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say  that  they  are  injured^  and  have  damage  to  the  value  of  £ — ,  and  therefore  proceed- 

they  hring  suit,  &c.  ^^  parti- 

tio«.   • 

\Cof^iht  declaration  to  the  end^  and  proceed  as  follows  :1 — And  the  said  piea  by 
T.  S.  and  E.  his  wife,  by  J.  F.  their  attorney,  and  ihe  said  W.  B.,  B.  B.  the  confession 
younger,  T.  B.,  A.  R.,  and  D.,  by  O.  P.  who  is  admitted  by  the  court  of  our  by^guardi- 
lord  the  king  now  here  to  prosecute  and  defend  for  the  said  W.  B„  B.  B.  the  an  (/). 
younger,  T.  B.,  A.  R.,  and  D.  who  ate  respectively  infants  within  the  age  of 
iwenty-one  years,  as  the  guardian  of  the  said  W.  B.,  B.  B.  the  younger,  T. 
B.,  A.  R.,  and  D.,  come  and  defend  the  force  and  injury  when,  &c.  and  say 
that  they  cannot  deny  the  aforesaid  action  of  the  said  B.  B.  the  elder,  and  S., 
not  but  that  partition  ought  to  be  made  between  them  and  the  said  B.  B.  the 
elder,  and  S.  of  the  tenements  aforesaid,  with  the  appurtenances,  in  form  afore- 
said, and  they  freely  consent  that  partition  thereof  may  be  made  between  them, 
^c. ;  therefore  it  is  considered  that  partition  be  thereof  mado  between  the  said  /udgment. 
B.  B.  the  elder^and  S.  and  the  said  W.  B.,  B.  B.  *the  younger,  T.  B.,  T.  S.,  f  *^^^^  ^ 
Had  £.  his  wife,  A.  R.,  and  D.  of  the  tenements  aforesaid,  with  the  appurte- 
nances ;  and  it  is  commanded  to  the  sheriff  that  in  his  proper  person  he  go  to 
the  tenements  aforesaid,  with  the  appurtenances,  and  there,  in  the  presence  of 
the  parties  aforesaid,  by  him  to  be  forewarned,  if  they  shall  be  willing  to  be 
present,  the  tenements  aforesaid,  with  the  appurtenances,  by  the  oath  of  good 
and  lawful  men  of  his  county,  respect  being  had  to  the  true  value  of  the  said 
tenements,  with  the  appurtenances,  he  cause  to  be  divided  into  two  equal 
moieties,  and  one  moiety  thereof  he  cause  to  be  delivered  and  assigned  to  the 
said'B.  B.  the  elder,  and  S.  and  the  other  moiety  thereof  to  the  said  W.  B., 
B.  B.  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife,  A.  R.,  and  D.  to  be  holden 
in  severalty,  so  that  neither  the  said  B.  B.  the  elder,  and  S.  nor  the  said  W^ 
B.,  B.  B.  the  younger,  T.  B.,  T.   S.,  and  E.  his  wife,  A.  R.,  and  D.  may 
have  more  than   respectively  belongs  to  them  of  the  tenements  aforesaid, 
with  the  appurtenances ;  and  that  the  said  B.  B.  the  elder,  and  8.  of  their 
moiety  belonging  to  them  of  the  tenements  aforesaid,  with  the  appurtenances 
and  the  said  W.  B.,  B.  B.  the  younger,  T.  B.,  T.  S.,  and  E.  his  wife,  A.  R* 
and  D.  of  their  moiety  belonging  to  them  of  the  said  tenements,  with  the  ap- 
purtenances, may  severally  approve  themselves  ;  and  that  that  partition  by  the 
said  sheriff  so  distinctly  and  openly  made,  he  have  under  his  seal  and  the  seals 
of  those  by  whose  oath  he  shall  have  made  the  same  partition,  together  with 
the  writ  of  our  said  lord  the  king  to  him  thereupon  directed,  the  same  day  is 
given  to  the  parties  aforesaid  here,  &c«    . 

**  Therefore  it  is  considered,  that  partition  be  made  thereof  betwejen  them,  Form  of 
&c«  And  it  is  commanded  to  the  sheriff,  that  in  his  proper  person  he  go  to  ^^^  ^^^ 
the  manor  and  tenements  aforesaid,  and  in  the  presence  of  the  parties  afore-  in  parti- 
said,  being  forewarned,  if  they  shall  be  willing,  the  manor  and  tenements  ^'°"  ^^)* 
aforesaid,  with  the  appurtenances,  by  the  oath  of  (A)  good  and  lawful  men  of 
his  county,  respect  being  had  to  the  true  value  of  the  manors  and  tenements 

(/)  The  tenants  having  appeared,  must    S19.    Tiie  like  on  confession,  see  form,  an- 
confess  the  action.  te,  1392,  and  10  Wentw.  152. 

{g)  See  S  Sell.  Prac  1st  edit.  315.  8d  ed.        (A)  Quarc,  "twelve'*  good,  &c.  8 Cruise, 

539.->Booth  on  Real  Actions,  844. 
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FRocKKD-  aforesaid,  with  the  appurtenances,  he  cause  to  be  divided  into  two  equal  parts, 

IN  'pa't  -  (o""*  ^  '^*  ^^*^  **)  ^^^  ^^^  P^^  ^^  those  parts  *he  cause  to  be  delivered  and 
TioN.  assigned  to  the  said  A.  B.  and  C.  D.  and  the  other  part  thereof  to  the  said  E. 
F.  to  be  holden  to  them  and  their  heirs  in  severalty,  so  that  neither  the  said  A. 
B.  and  C.  D.  nor  the  said  E.  F.  may  have  more  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  than  it  belongeth  to  them  to  have  ;  and  that 
the  said  A.  B.  and  C.  D.  of  their  part  to  them  thereof  belonging,  and  the  said 
E.  F.  of  his  part  to  him  thereof  belonging,  may  severally  apportion  them- 
selves ;  and  that  that  partition,  by  the  said  sheriff  so  distinctly  and  openly 
made,  he  have  here  from  the  day  of  Easter  in  fifteen  days,  under  his  seal,  and 
tha  seals  of  those,"  &c. 

Form  of  William  the  Fourth,  by  the  grace  of  God^  of  Great  Britain  and  Ireland  king^ 
de  pttrtuio-  defender  of  the  Faith,  and  so  forth.  To  the  sheriff  of — —  greeting  : — Where- 
nefaciendu  as  E.  F.  late  of  ■  in  your  county,  esquire,  was  summoned  to  be  in  our 
^  court,  before  our  justices  at  Westminster,  to  answer  A.  B.  ^nd  C.  D.  of  a 

plea  wherefore  the  said  A.  B.  and  C.  D.  and  the  said  E.  F*  hold  together 
and  undivided  the  manor  of  ■  with  the  appurtenances,  [specify  the  premUes 
according  to  the  declaration]  and  the  said  E.  F.  denied  partition  thereof  to  be 
made  between  them,  according  to  the  form  of  the  Statute  in  such  case  made 
and  provided,  and  unjustly  permitted  not  the  same  to  be  done,  and  contrary  to 
the  form  of  the  Statute,  as  they  said ;  and  the  said  E.  F.  appearing  in  our 
said  court,  freely  consented  that  partition  thereof  might  be  made  {k).  Where- 
upon it  was  considered  in  our  same  court,  before  our  justices  at  Westminsters 
that  partition  should  be  made  between  them  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances ;  therefore  we  command  you,  that  taking 
with  you  twelve  free  and  lawful  men  of  the  neighborhood  of  ■■  aforesaid, 
by  whom  the  truth  of  the  matters  may  be  better  known,  in  your  proper  person 
you  go  to  the  manor  and  tenements  aforesaid,  with  the  appurtenances,  and 
there  in  the  presence  of  the  parties  aforesaid,  by  you  to  be  forewarned,  if 
r*i395l  *they  shall  be  willing  to  be  present,  the  same  manor  and  teuoments,*with  the 
appurtenances,  by  the  oath  of  the  said  twelve  free  and  lawful  men,  respect  be- 
ing had  to  the  true  value  of  the  manor  and  tenements  aforesaid,  with  the  an. 
purtenances,  you  cause  to  be  divided  into  two  equal  parts,  and  one  oi  aiose 
parts  to  be  delivered  and  assigned  to  the  said  A.  B.  and  0.  D.  and  the  other 
part  thereof  to  the  said  E.  F.  to  be  holden  to  them  and  their  heirs  in  severalty, 
80  that  neither  the  said  A.  B.  and  C.  D.  nor  the  said  E.  F.  may  have  more 
of  the  manor  and  tenements  aforesaid,  with  the  appurtenances,  than  it  be- 
longs to  them  to  have ;  and  that  the  said  A.  B.  and  C.  D.  of  their  part  to 
them  thereof  belonging,  and  the  said  E.  F.  of  his  part  thereof  to  him  belong- 
ing, may  severally  apportion  themselves.  And  that  that  partition  by  you  so 
distinctly  and  openly  made,  jou  have  here  from  the  day  of  Easter  in  fifleen 
days,  under  your  seal  and  the  seals  of  those  by  whose  oath  you  shall  have 
made  that  partition ;  and  have  you  there  the  names  of  those  by  whose  oath 

{%)  See  form,  2  Sell.  Prftc  let  edit.  816;  and  the  plaintiff  declared  and  proceeded 

2d  edit  219.    The  like  where  first  judgment  according   to  the  statute,  it  ahould  be  so 

•was  obtained  on  defendant's  confession,  10  stated  in  this  writ.    So  if  defendant  pleaded 

Wentw.  153.  non  tenet  insimul,  and  there  was  a  verdict 

(Jk)  If  there  was  judgment  by  default,  against  him. 
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jou  shall  have  made  the  same  partition,  and  this  writ.     Witness,  Sir  N.  C.  T.  procebd- 
knight,  at  Westminster,  the day  of in  the year  of  our  reign,"  jj,  'prRXN 

&C.  TION. 

"  At  which  day  here  come  as  well  the  said  A.  B.  and  C.  D.  as  the  said  E.  F.  Form  of 
by  their  attornies  aforesaid.     And  the  sheriff,  namely,  J.  T.  esquire,  now  here,  J^'"*^?  ,n^ 
returns  a  certain  partition  between  the  parties  aforesaid  of  the  tenements  afore- 
said, by  the  said  sheriff,  by  virtue  of  the  aforesaid  writ,  and  according  to  the 
form  thereof,  by  the  oath  of  twelve   free  and  lawful  men  of  the  neighborhood 

of aforesaid  made,  which  follows  in  these  words,  to  wit, to  wit,  I, 

J.  T.  esquire,  sheriff  of  the  county  aforesaid,  humbly  certify  and  return  to  his 
majesty's  justices,  at  the  day  and  place  in  the  writ  hereunto  annexed  men- 
tioned, that  by  virtue  of  the  said  writ  to  me  directed,  on  the day  of 

in  the  1st  year  of  the  reign  of  King  William  the  Fourth,  of  Great  Britain 
and  Ireland  king,  defender  of  the  Faith,  and  so  forth,  and  in  the  year  of  our 

Lord having  taken  with  me  0.  P.,  Q.  R.,  S.  T.,  &c.  twelve  free  and 

lawful  men  of  my  bailiwick,  and  of  the  neighborhood  in  the  said  writ  men- 
tioned, by  whom  the  truth  of  the  matter  may  be  better  *known,  in  my  proper  r  «1396T 
person  did  go  to  the  manor  and  tenements  in  the  said  writ  specified,  and  there, 
by  the  oath  of  the  said  jurors,  in  the  presence  of  the  parties  in  the  said  writ 
named,  by  me  forewarned  according  to  the  command  of  the  said  writ,  and 
by  their  assent,  the  said  manor  and  tenements  with  their  appurtenances,  (res- 
pect being  had  to  the  true  value  of  the  same)  I  did  cause  to  be  divided  into  • 
two  equa^  parts,  and  one  part  thereof,  that  is  to  say,  all  those  two  messuages, 

two  barns,  and  the  land  thereto  belonging,  called  the containing  two 

hundred  and  twenty  acres,  two  roods,  and  seven  perches,  more  or  less,  late 
in  the  occupation  of  W.  J.  and  now  of  M.  D.  and  his  assigns,  and  all  that 
messuage,  &c.  {^specifying  in  like  manner  the  whole  apportionmfnt  aUoiitd  to 
the  demandants']  ;  and  all  commons,  common  of  pasture,  woods,  underwoods, 
and  trees,  ways,  waters,  easements,  and  appurtenances  to  the  said  several 
messuages,  cottages,  farms,  lands,  woods,  grounds,  and  premises,  belonging 
or  appertaining,  or  therewith  used  and  enjoyed  ;  all  which  said  premises  aro 

situate,  lying,  and  being  in in  my  said  county  ;  and  did  cause  the  same 

to  be  delivered  and  assigned  to  the  said  A.  B.  and  C.  D.  in  the   said  writ 

named ;  and  the  other  part  thereof,  that  is  to  say,  all  the  manor  of .  in  the 

said  county  of with  the  court  baron  of  the  same,  and  all  rights,  royalties, 

members,  and  appurtenances  thereof,  and  all  that  bam,  farm,  .and  lands,  &c« 
&c.  l^ecifying  the  whole  apportionment  allotted  to  the  defendant]  ;  all  which 
said  messuages,  cottages,  farms,  bams,  lands,  woods,  grounds,  and  premises, 
are  situate,  lying,  and  being  in  the  parish  of  i  .  in  my  county,  I  did  cause 
to  be  delivered  and  assigned  to  the  said  E.  P.  esqqire,  in  the  said  writ  named* 
to  be  bolden  to  them  and  their  heirs  in  severalty,  as  by  the  said  writ  I  am 
commanded,  so  that  neither  the  said  A.  B^  and  C.  D.  nor  the  said  E.  F. 
might  have  more  of  the  manor  and  tenements  aforesaid,  with  the  appurte* 
nances,  than  it  belonged  to  them  to  have,  and  that  the  said  A.  B.  and  C.  D. 
of  their  part  to  them  thereof  belonging,  and  the  said  £.  F.  of  his  part  to  bim 

(0  See  form,  %  Sell.  Prac.  Ist  edit.  318 ;  2d  edit.  221 ;  and  see  10  Wentw.  154, 
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PRocBCB-  thereof  belonging,  may  severally  apportion  themselves.     In^  witness  whereof 
.w  '^?!,.    as  well  I  the  said  sheriff  as  the  jurors  aforesaid  to  this  indented  partitioD,  have 

|M      FART*"  " 

TioN.     set  our  seals,  the  day  and  year  and  place  above  mentioned. 

"  J.  T.  esquire*  sheriff.*' 

[  *1397J  *Pleas  of  land  inrolled  at  Westminster,  before  Sir  James  Mansfield,  knight, 
ridV«*Sed-  and  his  brethren,  justices  of  his  majesty's  court  of  common  bench,  of  Trinity 

lufn  't/*co.*  Term,  in  the year  of  the  reign  of  our  sovereign  lord  George  the  Third, 

JawTknid '"  by  the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain  and  Ireland 
*odgm"e«      li'ing.  defender  of  the  Faith.     Roll,  466,  467,  68,  69. 

Heretofore,  as  it  appeareth  in  the  Term  of  Easter,  in  the  ■■*  '  year  of  his 
present  majesty's  reign,  in  the  457th  and  458th  Rolls,  it  is  thus  contained  :— 
Count  In  par-  ^g„/  (to  wit)— William  Daniel  the  elder,  William  Daniel  the  younger,  Ste- 
heireMM  in  p^eu  Daniel,  and  Joseph  Daniel  were  summoned  to  answer  unto  Samuel  Ba- 
faod  having  |ier.  and  Phoebe  his  wife,  and  George  Eirsleson,  and  Catherine  his  wife,  in  a 
three  co-       plea  wherefore,   whereas   the  same  Samuel   Baker,  and   Phoebe   his  wife,  in 

heire  see,        * , 

(WO  of  whom  right  of  his  Said  wife^  and  the  said  William  the  elder  and  William  the  younger, 
plaintiffs,      Stephen  and  Joseph,  hold  together  and  undivided  one  messuage,  one  banift 

and  ihe  third  .   ,  ,         ,  ,  ,  ,       ,  .  .  .      ,  . 

piarried  de-  one  stable,  three  gardens,  three  orchards,  sixteen  acres,  twenty-three  yards 
p.  the  elder,'  of  arable,  pasture,  meadow,  and  wood  land,  and  common  of  pasture  for  all 
whereupon  manner  of  cattle,  with  the  appurtenances,  in  the  several  parishes  of  Bredgate, 
der  became  Otherwise  Bredgon,  and  Stockbury,  in  the  county  of  Kent,  of  whicl^the  said 
^rtMy^un^  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen,  and  Joseph, 
iomot gmu  deny  partition  to  be  made  between  them,  according  to  the  form  of  the  Statute 
poietyoAhe  in  such  caso  made  and  provided,  and  unjustly  and  contrary  to  the  same  Stat- 


olher  moietr  ute  permits  not  the  same  to  be  done ;  whereupon  the  said  Samuel  and  Phoebe « 
twoeon'a,the  ^Lud  the  said   George  and  Catherine  his  wife,  by  George  Chilton,  their  attor- 

ouier defend.  ney,say,  that  one  Stephen  Featherstoue,  heretofore,  to  wit,  on  the day  of 

Seisin  of  ■■    in  the  year  of  our  Lord was  seised  of  the  said  messuages,  iene^ 

paents,  and  hereditaments,  with  the  appurtenances,  in  his  demesne,  as  of  fee ; 
and  being  so  thereof  seised,  the  said  Stephen  Featherstone  had  issue  female 
of  his  body  lawfully  begotten,  to  wit,  PhcBbe  Baker,  Catherine,  now  the  said 
Catherine  Eggleson,  and  Elizabeth,  and  the  said  Stephen  Featherstone  being 
80  thereof  possessed,  afterwards,  to  wit,  on  the  day  and  year  aforesaid^  at  the 
«i  QAo  1  parish  of  Bredgate,  otherwise   Bredgon,  in  the  county  *of  Kent  aforeflaid« 
Dies  sei-     ^^^^  ^^  ^^^^  ^^  estate  therein  seised  ;  and  because  the  said  messuage,  tene- 
■cd.  ments,  and  hereditaments,  with  the  appurtenances,  are,  and  from  time  whereof 

Ghitslkind  the  memory  of  man  is  not  to  the  contrary,  were  of  the  tenure  and  nature  of 
^  gavel-kind,  and  all  lands  and  tenements,  with  the  appurtenances,  which  are  of 
the  tenure  and  nature  of  gavel-kind,  in  the  county  aforesaid,  are,  and  from 
time  whereof  the  memory  of  man  is  not  to  the  contrary,  were  partable,  and 
parted  between  the  heirs  male,  in  default  of  heirs  male,  among  the  heirs  fe- 

(m)  Tbeso  are  the  pleadings  in  the  ease  84. — Rob.  on  Gar.  c  4.  p.  38,  136,  157.-^ 

of  Baker  v.  Daniel,  1  Marsh.  637.  Co.  Ent.  60S,  41  i  b.— Co.  Lilt.  175.  s.  S65, 

(n)  See  statement  of  this  custom,  Heme's  Rast.  Enu  449|  450,  462. 
ricaUiiJgji,  S8<».— 1  Burr.  326.-2  Bla.  Com. 
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male,  the  same  messuage,  tenements,  and   hereditaments,  with  the  appurte-  'kocikd- 
nances,  then  and  there  descended  and  came  to  the  said  Phoebe,  Catherine,  m   p^aTf 
and  Elizabeth,  as  daughters  and  co-heir  female  of  the  said  Stephen  Feather-      tion. 
stoae,  there  being  no  heirs,  or  heir  male  of  the  bodj  of  the  said  Stephen  Descent  to 
Featherstone,  lawfully  begotten  ;  whereby  the  said  Phodbe,  'Catherine,  and  bis  three 
Elizabeth,  entered  into  the  said  messuage,  tenements,  and  hereditaments,  with  as^hcks 
the  appurtenances,  and  were  thereof  then  and  there  seised  in  their  demesne,  (o). 
as  of  fee,  as  daughters  and  co-heir  as  aforesaid  ;  and  the  said  Phcebe  being 
8o  seised  afterwards,  to  wit,  on  the   ■       day  of  — —  in  the  year  of  our  Lord 

at  the  parish  first  aforesaid,  intermarried  with  the  said  Samuel  Bakert 

whereby,  and  by  reason  of  the  said  marriage,  the  said  Samuel  and  Phodbe  b^ 
came  and  were  seised  of  one  undivided  third  part  of  the  said  messuages, 
tenements,  and  hereditaments,  in  their  demesne,  as  of  fee,  in  right  of  the  said 
Phcsbe.     And  the  said  Catherine,  being  so  seised  as  aforesaid,  she,  the  said 

Catherine,  afterwards,  to  wit,  on  the day  of in  the  year  of  our 

Lord at  the  parish  first  aforesaid,  intermarried  with  the  said  George  Eg- 

gleson,  and  by  reason  thereof  they,  the  said  George,  and  the  said  Catherinet 
then  and  there  became  and  were  seised  in  their   demesne,  as  of  fee,  of 
one  other  undivided  third,  of  and  in  the  said  messuage,  tenements,  and 
hereditaments,  with  the  appurtenances,  in  right  of   his  said  wife.     And  the 
said  Elizabeth  being  so  possessed   as  aforesaid,  afterwards,  to  wit,  on  the 
day  of in  the  year  of  our  Lord at  the  parish  aforesaid,  in- 
termarried with  the  said  Daniel  the  elder,  whereupon  the  said  William  and 
the  *said  Elizabeth,  became  and  were  seised  in  their  demesne  as  of  fee,  of  [  ^1899] 
the  other  undivided  third  of  the  aforesaid  messuage,  tenements,  and  here- 
ditaments, with  the  appurtenances,  in  right  of  his  said  wife.     And  the  said 
Samuel,  and  Phoebe  his  wife,  and  the  said  George,  and  Catherine  his  wife,  in 
fact  further  say,  that  the  said  Elizabeth  Daniel,  after  her  said  intermarriage, 
bad  issue  male  of  her  body  lawfully  begotten  by  the  said  William  Daniel  the 
elder,  her  said  husband,  to  Wit,  the  said  William  Daniel  the  younger.     And 
the  said  Stephen  and  Joseph,  the  now  defendants,  and  afterwards,  to  wit^  on 

the  —  day  of in  the  year  of  our  Lord  —  died,  to  wit,  at  the  parish 

first  aforesaid,  in  the  county  aforesaid,  and  the  said  William  Daniel  the  elder, 
her  said  husband,  survived  her,  and  the  said  Samuel,  and  Phoabe  his  wife ; 
and  the  said  George,  and  Catherine  his  wife,  in  fact  further  say,  that  the  said 
messuage,  tenements,  and  hereditaments,  with  the  appurtenances,  having 
so  been  and  being  of  the  tenure  and  nature  of  gavelkind,  in  the  county 
of  Kent  aforesaid,  the  husband  of  any  wife  dying  seised  of  any  lands  or 
tenements,  in  the  said  county,  of  the  said  nature  or  tenure  in  his  demesne, 
as  of  fee-simple  or  fee-tail,  according  to  the  custom  in  the  said  county,  from 
time  immemorial  used  and  approved,  of  right  ought,  and  have  been  used,  to 
bold  and  enjoy  the  moiety  of  all  such  lands  and  tenements,  of  which  such 
wife  died  seised  as  aforesaid,  after  the  death  of  such  wife  so  dying  seised  aa 
aforesaid,  during  the  life  of  such  husband,  if  and  as  long  as  such  husband,  live 
sole  and  unmarried,  whether  or  not  such  husband  had  issue  of  the  body  of  bis 

(o)  All  make  but  one  heir.     1  Saund.  353.— Rob.  on  Sav.  114. 
Vol.  IIL  60 
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pRocBBD-  gaid  wife  male  or  female  lawfully  begotten.    Whereby,  and  by  force  of  the  said 

IN  PABTi-  custom  and  tenure  of  gavelkind,  the  said  William  Daniel  the  elder,  upon  the 
TioM.  death  of  his  said  wife,  became  and  was  seised  in  his  demesne,  as  of  freehold,  for 
the  term  of  his  life,  of  one  moiety  of  the  said  purpart  or  uodivided  third  of  the 
said  Elizabeth  Daniel,  of  and  in  the  said  messuage,  tenements,  and  heredita- 
ments, to  hold  to  him  the  said  William  Daniel  the  elder,  as  tenant  by  the  curtesy, 
by  force  and  virtue  of  the  said  tenure  or  custom  gavelkind,  in  the  said  county, 
for  and  during  the  term  of  his  natural  life,  if  he  lived  sole  and  immarried,  the 
reversion  thereof  to  the  said  William  the  younger,  Stephen,  and  Joseph,  as 
sons  and  co-heir  of  the  said  Elizabeth  Daniel,  and  their  heirs  belonging. 
And  the  other  moiety,  or  half  part  of  the  said  undivided  third  part  of  the  said 

[  ^1400]  Elizabeth  Daniel,  in  her  life-time,  and  at  *the  time  of  her  death  in  the  said 
messuages,  tenements,  hereditaments,  descended,  with  the  appurtenances, 
upon  her  death  as  aforesaid,  and  came  to  the  said  Stephen,  William  the  younger, 
and  Joseph,  as  sons  and  co-heirs  of  the  said  Elizabeth  Daniel,  and  they 
the  said  William  the  younger,  Stephen,  and  Joseph,  then  and  there  became  and 
were  seised  in  their  demesne,  as  of  fee,  of  the  same  moiety  or  half  part, 
to  wit,  at  the  parish  first  aforesaid,  in  the  county  aforesaid.  And  so  the  said 
Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Catherine  his  wife, 
say,  that  they,  that  is  to  say,  the  said  Samuel,  and  his  said  wife,  in  right  of  his 
said  wife,  and  the  said  George,  and  his  said  wife,  in  right  of  his  said  wife,  and 
the  said  William  Daniel  the  elder,'  William  Daniel  the  younger,  Stephen,  and 
Joseph,  together  and  without  division,  hold  the  said  messuage,  tenements,  and 
hereditaments,  with  the  appurtenances,  of  the  inheritance  which  was  of  the 
said  Stephen  Featherstone,  deceased,  the  father  of  the  said  Phoebe,  Catherine, 
and  Elizabeth,  three  co-heirs  female  of  which  said  Stephen  Featherstone  of 
bis  body  begotten,  the  said  Phoebe  and  Catherine  are,  whereof  the  said 
Samuel  and  Pbcebe,  in  right  of  the  said  Phoebe,  and  the  heirs  of  the  said 
Phcebe  (p),  doth  belong  to  have  one-third  part  of  the  messuage,  tenements, 
and  hereditaments  aforesaid,  with  the  appurtenances,  into  three  parts  equally 
to  be  divided ;  and  to  the  said  George  and  Catherine  his  wife,  in  right  of  his 
said  wife,  and  to  the  heirs  of  the  said  Catherine,  doth  belong  to  have  one 
other  third  part  of  the  same  messuage,  tenements,  and  hereditaments,  with  die 
appurtenances,  to  be  divided  as  aforesaid,  to  hold  to  them  in  severalty,  so  that 
the  said  Samuel,  and  Phoebe  his  wife,  in  right  of  his  said  wife,  of  their  pur- 
part to  them,  out  of  the  messuages,  lands,  tenements,  and  hereditaments 
aforesaid,  with  the  appurtenances  happening ;  and  the  said  George  and  Cathe- 
rine his  wife,  in  right  of  his  said  wife,  of  their  purpart  out  of  the  said  mes- 
suage, tenements,  and  hereditaments  aforesaid,  with  the  appurtenances  hap- 
pening, may  severally  themselves  appropriate  and  apportion.  Tet  the  said 
William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and 
Joseph  Daniel,  to  make  partition  between  them  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  have  hitherto  dented  and  refused, 
and  still  do  refuse,  and  the  same  unjustly  do  not  suffer  to  be  done.     Where- 

[  *1401]  ypQQ  »(i^^  si^d  Samuel,  and  Phoebe  his  wife,  and  the  said  George  and  Cathe- 

(p)  This  is  an  amendmeBt,  see  I  Marsh.  637. 
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rine  say,  that  they  are  injured,  and  have  sustained  damage  to  the  value  of  prockid- 
^500,  and  therefore  they  bring  their  suit,  &c. 


IVOt 
IN  PARTI- 
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And  the  said  Vniliam  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Defendant 
Daniel,  and  Joseph  Daniel,  being  duly  summoned  by  his  writ  of  pofie,  re-  ™"|^^  ^^ 
tumable  on  the  morrow  of  the  Holy  Trinity,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  came  not,  within  fifteen  days  after 
the  return  of  the  said  writ  according  to  die  said  Statute,  nor  defend  the  force  and 
injury,  when,  &c.  nor  appear  to  say  any  thing  in  bar  or  preclusion  of  the  said 
action  of  the  said  Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eggleson, 
and  Catherine  his  wife,  why  partition  ought  not  to  be  made  between  them,  and 
the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
and  Joseph  Daniel,  of  the  tenements  aforesaid,  with  the  appurtenances,  in  form 
aforesaid  ;  by  which  the  said  Samuel  Baker,  and  Phoebe  his  wife,  and  George 
Eggleson,  and  Catherine  his  wife,  remain  therein  undefended  against  the  said 
WiHiam  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and  Jo- 
seph I|aniel ;  and  hereupon,  because  &e  court  of  our  said  lord  the  king,  of  the  Continu- 
Bench  here,  are  not  yet  advised  what  judgment  to  give  of  and  upon  the  premi-  ^^.  ^^^ 
sea,  a  day  is  therefore  given  to  the  parties  aforesaid,  before  the  said  justices  of  vUmi  vuU. 
the  Bench,  at  Westminster,  until  die  morrow  of  All  Souls,  in  the  —  year  of 
ihe  reign  aforesaid,  to  hear  the  judgment  of  the  said  court  thereupon,  for  that 
the  said  court  of  our  said  lord  the  king  of  Ihe  Bench  now  here,  are  not  yet  ad- 
vised hereof.     At  which  day,  before  the  justices  aforesaid,  come  the  said 
Samuel  Baker,  and  Phoebe  his  wife,  and  George  Eggleson,  and  Catherine  his 
wife,  by  their  attorney  aforesaid  ;  but  the  said  William  Daniel  the  elder,  Wil- 
liam Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  come  not.     And  Further 
thereupon  because  the  court  of  our  said  lord  the  king  of  the  Bench  here,  are  coni>i°u- 
not  yet  advised  what  judgment  to  give  of  and  upon  the  premises,  a  further  day 
is  thereupon  given  to  the  said  ^parties,  before  the  said  justices  of  the  Bench  at  [  *1402] 
Westminster,  until  in  eight  days  of  St.  Hilary,  in  the  ■         year  of  the  reign 
aforesaid,  to  hear  the  judgment  of  the  said  court  thereupon,  for  that  the  court  of 
our  said  lord  the  king  of  the  Bench,  now  here,  are  not  yet  advised  thereof. 
At  which  day,  &c«     f  Two  caniinuancet  uniU  Trinity  Term^  and  then  proceed 
a$foUow9 :] — And  hereupon  it  is  considered,  according  to  the  form  of  the  Jugdment 
Statute  in  such  case  made  and  provided,  that  partition  be  thereof  made  between  ^jo^*^^' 
the  said  Samuel  Baker,  and  PhoBbe  his  wife,  George  Eggleson,  and  Catherine  award  of 
his  wife,  and  the  said  William  Daniel  the  elder,  William  Daniel  the   younger,  ^"^iff^^e 
Stephen  Daniel,  and  Joseph  Daniel,  of  the  tenements  aforesaid,  with  the  puriUiime 
appurtenances  ;  and  it  is  commanded  to  the  sheriff,  that  in  his  proper  per-  Z^^*******- 
son  he  go  to  the  tenements  aforesaid,  with  the  appurtenances,  and  there,  in 
the  presence  of  the  parties  aforesaid,  by  him  to  be  forewarned,  if  they  shall  be 
willing  to  be  present,  the  tenements  aforesaid,  with  the  appurtenances,  by  the 
oath  of  good  and  lawful  men  of  his  county,  respect  being  had  to  the  true 
value  of  the  said  tenements,  with  the  appurtenances,  he  cause  to  be  divided 
into  three  equal  parts,  and  one  part  he  cause  to  be  delivered  to  the  said  Samuel 

(f )  The  defendant  made  default,  and  the    Aon.  c.  18.  i.  8.-2  8ell.  Prac.  8d  edit*  21  & 
eoort  examined  the  title  of  the  demandant,    — t  Bla.  Rep.  1134,  1169. 
aceordln(^  to  8  &  9  W.  3.  e.  31  ;  and  3  ft  4 
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p&ocBBD-  Baker,  and  Fbcebe  bia  wifie,  aod  another  part  thereof  to  the  said  George  fig- 
IN  PARTI-  S^o^^^o*  ^^^  CadieriDe  his  wife,  and  the  third  and  remaioiog  part  thereof  to  the 
TioN.  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
and  Joeepl^Daniel,  to  be  holden  in  severalty,  so  that  neither  the  said  Samuel 
Baker,  and  Pbcebe  bis  wife,  nor  the  said  George  Eggleson  and  Catherine  his 
wife,  nor  the  said  William  Daniel  the  elder,  William  Daniel  the  younger,  Ste« 
phen  Daniel,  and  Joseph  Daniel,  may  have  more  than  respectively  belongs 
to  them  of  the  tenements  aforesaid,  with  the  appurtenances ;  and  the  said 
Samuel  Baker,  and  PboBbe  his  wife,  George  Eggleson,  and  Catherine  his  wife« 
of  their  respective  two  parts  belonging  to  them«  of  the  tenements  aibresaid« 
with  the  appurtenances ;  and  the  said  William  Daniel  the  elder,  William  Dan- 
iel the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  of  their  third  part  be* 
longing  to  them,  may  severally  apportion  themselves,  and  that  partition  by  the 
said  sheriff*,  distinctly  and  openly  made,  he  have  here  on  the  morrow  of  All 
Souls,  under  his  seal,  and  the  seals  of  those  by  whose  oath  he  shall  have 
made  that  partition  ;  and  that  he  have  there  the  names  of  those  by  whose  oath 
[  *1403  ]  he  shall  have  made  the  same  partition,  together  with  the  writ  of  our  ^lord  the 
king,  to  him  thereupon  directed,  the  same  day  is  given  to  the  parties  aioresaici 

Sheriff's     {^^^^  .  ^^^  ^^  ^y^^y^  ^      ^^  sheriff;  to  wit,  John  Cator,  Esq*  sheriff*  of  Kent 
rBUirn*  .  , 

aforesaid,  now  returns  here  a  certain  partition  made  by  and  before  him  tha 

said  sheriff*,  between  the  parties  aforesaid,  of  the  said  tenements,  with  the  ap- 
purtenances, by  virtue  of  the  writ  ^foresaid,  by  the  oath  of  twelve  good  and 
lawful  men  of  his  county,  which  said  partition  follows  in  these  words  :-^ 

Inquisi-  Kent^  to  wit — An  inquisition  taken  at  the  house  of Elliott,  commonly 

^^"'  called  or  known  by  the  name  or  sign  of  the  Sun,  in  the  parish  of  Bredgon,  in 

the  county  aforesaid,  on  Thuraday,  the  9th  day  of  September,  in  the  53d  year 
of  the  reign  of  our  sovereign  lord  George  the  Third,  by  the  grace  of  God,  of 
the  United  Eingdon  of  Great  Britain  and  Ireland  king,  defender  of  the  Faith, 
and  in  the  year  of  our  Lord  1813,  before  John  Cator,  Esq.  sheriff*  of  the  said 
county,  by  virtue  of 'this  writ  of  pariUione  facitnda,  to  me  directed,  command- 
ing me  to  cause  one  messuage,  one  barn,  one  stable,  three  gardens,  three  or- 
chards, 16  acres  and  three  yards  of  arable,  pasture,  meadow,  and  wood  land, 
and  common  of  paalure,  for  all  and  all  manner  of  cattle,  with  the  appurte- 
nances, in  the  several  parishes  of  Bredgate,  otherwise  Bredgon  and  Stockburyt 
in  the  said  county,  to  be  divided  into  three  equal  parts,  and  one  of  those  parts 
to  be  delivered  and  assigned  to  Samuel  Baker,  and  Phoebe  his  wife,  to  be  hold** 
en  to  them  and  the  heirs  of  the  said  Phcebe  (r),  to  be  lawfully  begotten,  and 
one  third  part  to  George  Eggleson,  and  Catherine  his  wife,  to  be  hoklen  to 
them  and  the  heirs  of  the  said  Catherine  (r),  and  the  remaining  third  part  to 
William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel,  and 
Joseph  Daniel,  to  be  holden  in  severalty,  on  the  oath  of  Williamt  otherwise 
Richard  Bathurst,  Thomas  Pye,  Stephen  Wood,  Richard  Wood,  William  Read, 
James  Benslade,  &c.  &c«  twelve  free  and  lawful  men  of  the  said  county*  be- 
ing charged  and  sworn  to  inquire  of  all  and  singular  the  matters  and  things  in 
the  said  writ  mentioned  and  contained,  on  their  oath  say,  that  the  said  barUf 

(0  See  amendment,  1  Marsh.  537.  « 
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bam-yaid,  third  put^  lands  wd  preaises,  with  the  •ppurtWMiiirwi  MUmingf  raocvcD* 
(that  IB  to  say),  all  that  harn,  and  part  of  die  harn-yard*  as  the  sasae  is  staked  „  'i^\i« 
ofi^  ^containiiig  15  perches,  situate  io  Brsdgate«  otherwise  Bredgon  aforesaidt      tmh. 
ajid  also  an  equal  third  part  of  the  weU«  being  in  the  said  bam^jrard ;  and  L  ^*^^  J 
also  so  much  and  such  part  of  a  certain  field,  called  the  Uorae  Field,  situate 
in  Bredgate,  otherwise  Bredgon  aforesaidt  as  oontaias  one  acre,  one  rood»  and 
36  perches,  and  as  the  same  is  staked  off  from  the  rsroaining  part,  which  is  as- 
signed to  George  Egglesoa,  and  Catherine  his  wife ;  and  also  all  that  field 
called  the  Middle  Field,  situate  in  the  parish  of  Stockbury  aforesaid,  con* 
tainiiig  two  acres,  one  rood,  and  15  perches,  and  also  one  equal  part  of  a  cer* 
tain  piece  of  woodland,  situate  in  Bredgate,  otherwise  Bredgon  aforesaid,  con- 
taining two  roods,  or  thereabouts,  the  remaining  half*part  being  assigned 
unto  the  said  George  Eggleson,  and   Catherine  his  wife,    together  widi 
such  common  of  pasture  as  is  appurtenant  to  the  parts  and  premises  be- 
fore described,  are  one  equal  third  part  of  the  messuage,  stable,  garden,  or- 
chards, 'lands,  and  common  of  pasture,  with  the  appurtenances,  specified  in 
the  said  writ,  and  that  the  part  of  the  messuage,  or  tenement,  and  barn-yards, 
third  part  lands    and  premises,  with  the  appurtenances  following,  (that  is 
to  say),  all  that  part  of  a  messuage  or  tenement  under,  divided  |into  two  tene- 
ments, which  is  situate  at  the  north  end  of  the  said  messuage  or  tenoments« 
in  the  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  and  now  in  the  occu- 
pation of  the  said  Geoige  Eggleson  ;  and  also  an  equal   half-part  of  the  gar- 
den, used  with  the  said  messuage,  as  the  same  is  staked  off,  and  certain  part 
of  the  barn-yard  there,  as  the  same  is  also  staked  off,  containing  altogether  16 
perches,  and  also  one  equal  third  part  of  the  well,  being  in  the  same  yard, 
raid  also  a  part  of  a  certain  field,  called  the  Home  Field,  containing  one  acre* 
one  rood,  and  four  perches,  situate  in  Bredgon  aforesaid ;  and  also  all  that 
field,  called  the  Wood  Field,  containing  two  acres,  two  roods,  snd  32  perches, 
in  Bredgon  aforesaid  ;  and  also  one  equal  half-part  of  a  certain  piece  of  wood* 
land,  containing  two  roods,  and  also  in  Bredgon  aforesaid,  together  with  such 
common  of  pasture  as  is  appurtenant  to  the  part  and  premises,  are  one  other 
equal  third  part  thereof,  and  that  the  parts  of  the  messuage,  third  parts,  lands, 
and  premises,  with  the  appurtenances  following,  (that  is  to  say),  all  that  part  of 
a  messuage  or  tenement,  under  one  roof,  divided  into  two  tenements,  which  is 
situate  and  being  at  the  south  end  of  the  said  messuage  or  tenement,  in  the 
parish  of  Bredgate,  otherwise  Bredgon  ^aforesaid,  now  in  the  occupation  of  i  ei4njc  i 
William  Daniel  the  elder  ;  and  also  one  equal  part  of  the  garden,  used  with 
the  said  messuage  or  tenement,  as  the  same  is  staked  off,  containing  20  percl^- 
es  ;  and  also  all  that  piece  or  parcel  of  land,  called  the  Bamfield,  containing 
one  acre,  two  roods,  and  19  perches,  situate  in  Bredgon  aforesaid;  and  also 
all  that  piece  or  parcel  of  land,  called  Upper  Stockbury  Field,  containing  two 
acres,  two  roods,  and  36  perches,  in  Stockbury  aforesaid  ;  and  also  one  third 
part  of  the  well,  being  in  the  barn-yard  there,  together  with  such  common  of 
pasture  as  is  appurtenant  to  the  parts  and  premises  before  described,  are  the 
remaining  equal  third  part  thereof;  and  the  said  messuage,  barn,  stable,  gardenii» 
orchards,  lands,  and  common  of  pasture,  with  the  appurtenances,  being  so  into 
three  equal  parts  divided,  I  the  said  sheriff  having  respect  to  the  true  valu« 
thereofi  on  die  day  and  year  aforesaid,  m  the  presence  of  the  jusors  afoieaaid. 
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raociiD-  the  wni  firtt-mentiened  equal  third  pert,  viz.  all  that  ham  and  part  of  the  bam- 
IK  r4rri-  3^*^*  ^'  ^^  aame  is  staked  off,  containing  16  perches,  situate  in  Bredgate* 
TioM.     otherwise  Bredgon  aforesaid ;  and  also  one  equal  third  part  of  the  well,  being 
in  the  ham-yard,  and  also  so  much  and  such  part  of  a  certain  field,  called  the 
Home  Field,  situate  in  Bredgate,  otherwise  Bredgon  aforesaid,  as  contains 
one  acre,  one  rood,  and  34  perches,  and  as  the  saihe  is  staked  off  from  the 
•remaining  part,  which  is  assigned  unto  the  said  George  Eggleson,  and  Cath- 
erine his  wife  ;  and  also  all  that  field,  called  the  Middle  Field,  situate  in  the 
parish  of  Stockbury  aforesaid,  containing  two  acres,  one  rood,  and  16  perches  ; 
and  also  one  equal  half-part  of  a  certain  piece  of  wood-land,  situate  in  Bred- 
gate,  otherwise  Bredgon  aforesaid,  containing  two  roods,  or  thereabouts,  the 
remaining  half-part  being  assigned  unto  the  said  George  £ggleson,  and  Cathe- 
rine his  wife,  together  with  such  common  of  pasture  as  is  appurtenant  to  the 
parts  and  premises  before  described,  to  the  ttaid  Samuel  Baker,  and  Phc&be 
his  wife,  have  caused  to  be  delivered  and  assigned,  to  be  holden  to  them  and 
the  heirs  of  the  said  Fhcebe,  and  the  second  mentioned  equal  third  part,  \iz,  all 
that  part  of  a  messuage  or  tenement,  under  one  roof,  divided  into  two  tene- 
ments, which  is  situate  at  the  north  end  of  the  said  messuage  or  tenement,  in 
the  said  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  and  -now  in  the  oc- 
cupation of  George  Eggleson  ;  and  also  an  equal  half-part  of  the  garden,  used 
[  *1406]  with  the  *said  messuage,  as  the  same  is  staked  off,  containing  altogether  1 6 
perches  ;  and  also  one  equal  third  part  of  the  well,  being  in  the  said  jard  ; 
and  also  a  part  of  a  certain  field,  called  the  Home  Field,  containing  one  acre, 
one  roodt  and  four  perches,  situate  in  Bredgon  aforesaid  ;  and  also  all  that 
field  called  ^e  Wood  Field,  containing  two  roods,  situate  also  in  Bredgon, 
together  with  such  common  of  pasture  as  is  appurtenant  to  the  parts  and  prem- 
ises, to  the  said  George  Eggleson,  and  Catherine  his  wife,  have  caused  to  be  de- 
livered and  assigned,  to  be  holden  to  them  and  the  heirs  of  the  said  Catherine, 
and  the  remaining  or  last-mentioned  equal  third  part  hereinbefore  describedf 
viz.  all  that  part  of  a  messuage  or  tenement,  under  one  roof,  divided  into  tene- 
ments, which  is  situate  and  being  at  the  south  end  of  the  said  messuage  or 
tenement,  in  the  said  parish  of  Bredgate,  otherwise  Bredgon  aforesaid,  now  in 
the  occupation  of  William  Daniel  the  elder ;  and  also  one  equal  half-part  of  the 
garden,  used  with  the  said  messuage  or  tenement,  as  the  same  is  staked  ofi^ 
containing  20  perches  ;  and  also  that  piece  or  psrcel  of  land,  called  the  Bam 
Field,  containing  one  acre,  two  roods,  and  19  perches,  situate  in  Bredgate 
aforesaid ;  and  also  all  that  piece  or  parcel  of  land,  called  Upper  Stockbury 
Field,  containing  two  acres,  two  roods,  and  38  perches,  situate  in  Stockbuiy 
aforesaid ;  and  also  one  third  part  of  the  well,  being  in  the  bam-yard  there, 
together  with  such  common  of  pasture  as  is  appurtenant  to  the  parts  and 
premises   hereinbefore  described,   to  the    said   William  Daniel  the  elder, 
William  Daniel  the  younger,   Stephen  Daniel,  and  Joseph  Daniel,  have 
caused  to  be  delivered  and  assigned,  to  be  holden  to  them  and  their  heirs  in 
severalty,  by  the  assignment  and  allotment  made  as  aforesaid,  according  to 
the  exigency  of  the  said  writ,  so  that  neither  the  said  Samuel  Baker,  and 
PhoBbe  his  wife,  the  said  George  Eggleson,  and  Catherine  his  wife,  nor  the 
said  William  Daniel  the  elder,  William  Daniel  the  younger,  Stephen  Daniel, 
and  Joseph  Daniel,  have  more  of  the  said  messuage,  bam,  stable,  gardenst 
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orcfaardsv  lands,  and  common  of  pasture  aforesaid,  with  the  appurtenances,  proceed- 
than  to  them  thereof  belongs,  and  the  said  Samuel  Baker,  and  Phcebe  his  ^^  parti- 
wife,  George  Eggleson,  and  Catherine  his  wife,  William.  Daniel  the  elder,      tion. 
William  Daniel  the  younger,  Stephen  Daniel,  and  Joseph  Daniel,  may  seve- 
rally apportion  themselves.     In  witness  whereof,  as  well  I  the  said  sherifi*  as 
the  *said  jurors,  have  set  our  seals,  the  day  and  year,  and  at  the  place  above*  [*1407] 
mentioned. 

John  Gator,  Esq.  sheiiff. 

Therefore  it  is  considered  that  the  partition  aforesaid  be  held  firm  and  Fi"«U!><l€- 
effectual  for  ever.  purtiUoti 

(j)  See  form,  S  Sell.  Prae.  let  ed.  319 ;  2d  ed.  2SS. 


[  1409] 


APPENDIX  OF  FORMS 

ADAPTED    TO 

THE  RECENT  PLEADING  AND  OTHER  RULES. 


MODELS  OF  CONCISENESS 

IN 

DECLARATIONS  IN  ASSUMPSIT  AND  DEBT, 

AS  PRESCRIBED  BY  REQ.  QEN.  TRINITY  TERM,  1  W.  4, 
AND  REG.  GEN.  HILARY  TERM,  4  W.  4. 

The  very  great  and  important  improvementt  in  the  Forms  of  Pleadingi  are  RB«.GBir, 
attributable  principalljto  the  statutes  11   G.  4  and  1   W.   4,  c.  70,  a.  11,  •T>TYDr'4 

and  3  &  4  W.  4,  c.  42,  s.   1,  and  to  the  General  Rules  of  Trinity  Term,    1       ' 

W.  4,  and  Hilary  Term,  4  W.  4.  It  should  be  understood  by  all  practition-  JJ^nsT' 
era  that  the  excellent  concise  forms  of  declarations  in  assumpsit  and  dtht  pre-  these  in 
scribed  in  the  Reg.  Gen,  1  W.  4,  were  intended  by  the  judges  as  models  for  8*'**f*l« 
imitation  not  only  in  those  particular  instances,  but  also  on  all  other  occasions 
when  they  could  possibly  be  applied.  The  late  Lord  Tenterden,  certainly 
the  most  distinguished  pleader  and  lawyer  of  his  time,  honored  the  author  by 
delivering  to  him  a  copy  of  those  rules  in  manuscript,  and  requesting  him, 
with  a  view  to  conciseness,  to  strike  out  every  allegation,  even  to  a  toord, 
the  omission  of  which  would  not  subject  either  of  the  forms  to  a  sustainable 
special  demurrer ;  and  in  consequence  the  author  suggested  some  few  abbre- 
viations, which  he  has  the  satisfaction  of  knowing  were  adopted  when  the  rules 
were  ultimately  promulgated.  According  to  the  examples  given  in  those 
rules,  it  would  suffice  in  all  cases,  in  describing  a  contract  not  under  seat,  to 
state  that  the  defendant  promised^  without  as  heretofore  using  and  repeating 
the  words  '*  undertook  and  then  and  there  faithfully  promisedJ*^  It  will  be  ob- 
served that  the  length  of  the  indebitatus  counts  are  by  the  same  rule  very  ma- 
terially shortened ;  and  although  (here  is  no  express  enactment  or  rule  prohib- 
iting ihe  use  of  the  quantum  meruit  or  quantum  valebant  counts,  yet  their  us* 
is  in^liedly  to  be  abandoned,  especially  as  the  Reg.  Gen.  Hii.  Term,  4  W. 
4,  prohibits  any  second  count  on  the  same  subject  of  debt,  and  it  is  manifeal 
that  the  indebitatus  count  was  always  sufficient,  and  the  quantum  meruit  or 
valebant  counts  were  unnecessary,  (2  Saunders'  Rep.  122  a,  note  2,)  and 
now  it  would  be  improper  to  attempt  to  introduce  either  of  those  counts,  and 
consequently  many  of  the  forms  in  the  fifUi  edition  of  this  work  are  entirely 
useless,  though  it  is  singular  that  die  learned  commentator.  Sir  William  Black- 
stone,  enumerated  those  v«ry  counts  as  instances  of  the  use  of  a  second  couot 

to  prevent  a  nonsuit  on  an  indebitatus  count,  in  consequence  of  the  plaintiff's 
Vol.  III.  61 
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Rso.GrN.  inability  to  prove  a  contract  to  pay  b  fixed  pricB  for  work  or  goods,  a  doctrine 
T.  I'w.  4.  ^^  ^^^  changed  by  decision  and  not  by  express  enactment 

As  the  forms  prescribed  by  Reg.  Gen.  Trin.  Term,  1  W.  4,  were  certainly 
intended  tu  models  or  examples  to  be  extended  and  applied  much  beyond  die 
instances,  and  as  far  as  practicable  to  other  cases,  it  is  considered  advisable 
here  to  give  them  at  length  as  proper  subjects  of  constant  reference.  Some 
notes  are  subscribed  to  those  forms,  in  which  it  is  attempted  to  show  that 
even  some  of  the  statements  suffered  to  continue  in  the  promulgated  forms, 
might  safely  be  omitted,  on  the  principle  that  the  omission  would  not  subject 
the  declaration  to  a  special  demurrer.  It  is  farther  to  be  observed  that  the 
Reg.  Gen.  Trin.  Term,  1  W.  4,  was  promulgated  at  a  time  when,  according 
to  the  existing  law,  it  was  absolutely  necessary  to  repeal  place  or  een«e,  as 
well  as  time,  to  every  new  allegation ;  see  14  East's  Rep.  300;  and  11  Price, 
400.  By  the  subsequent  General  Pleading  Rule  of  Hit.  Term,  4  W.  4,  efiitfe 
is  alone  to  be  stated  in  the  margin  and  is  not  to  be  repeated  in  the  body^  and 
though  the  repetition  would  not  be  demurrable,  yet  it  might  be  the  subject  of 
an  application  by  summons  to  strike  out  the  useless  and  now  improper  repeti- 
tion of  venue  or  place.  It  is  therefore  to  be  understood  that  throughout  the 
following  prescribed  forms  venue  or  place  in  the  body  of  a  declaration  or  count 
is  to  be  erased. 

REGULA   GENERALIS. 
Trinity  Term,  1  William  IV.  ISai. 

Recites  Whereas  declarations  in  actions  upon  bills  of  exchange,  promissory  notea, 

that  decla-  ^q ^  ^^  counts,  usually  called  the  common  counts,  occasion  unnecessary  ez« 
ratioDs  on  ^  ...  /•  .i    .    t         i  «    «  ,      ,  . 

bills,  notes  pense  to  parties  by  reason  of  their  length,  and  the  same  may  be  drawn  la  a 

and  com-  rnore  concise  form  ;  now  for  the  prevention  of  such  expense.  It  is  ordered, 
counts,  ^^^  i^  ^^y  declaration  in  assumpsit  hereafter  filed  or  delivered,  and  to  which 
may  be  the  plaintiff  shall  not  be  entitled  to  a  plea  as  of  this  term,  being  for  any  of  the 
cisely  and  demands  mentioned  in  the  schedule  of  forms  and  directions  annexed  to  this 
orders  that  order,  or  demands  of  alike  nature  (a)  shall  exceed  in  length  such  of  the  said 
l^^^j^^lj^  forms  set  forth  or  directed  in  the  said  schedule,  as  may  be  applicable  to  the 
assumpsit  case ;  or  if  any  declaration  in  debt  to  be  so  tiled  or  delivered  for  similar 
demandr"^  causes  of  action,  and  for  which  the  action  of  assumpsit  would  lie,  shall  ex- 
mentioned  ceed  such  length,  no  costs  of  the  excess  shall  be  allowed  to  the  plaintiff  if  he 
•chcduleof  succeeds  in  the  cause ;  and  such  costs  of  the  excess  as  shall  have  been  in- 
forms, or    curred  by  the  defendant,  shall  be  taxed  and  allowed  to  the  defendant,  and  be 

•  demtrnds  of  <jeducted  from  the  costs  allowed  to  the  plaintiff.     And  it  is  further  ordered, 
a  like  nn-    i  «  •         /•  • 

iure^  shall  that  on  the  taxation  of  costs  as  between  attorney  and  client,  no  costs  shall  be' 

exceed  the  allowed  to  the  attorney  in  respect  of  any  such  excess  of  length ;  and  in  case 

the  form     ^^7  ^^^^  ^^^^^  ^  payable  by  the  plaintiff  to  the  defendant  on  account  of  sach 

applicable 

(a)  The  words  in  this  rule,  "or  demands  ly  given  as  a  feto  instances^  and  that  in  att 
of  a  like  nature,**  on4  the  direction  as  to  other  eases,  at  least  of  common  debts,  it  is  io- 
draining  foreign  bilU,  post,  32,  seem  to  es-  tended  that  the  pleadings  may  and  ought  to 
lablish  that  these  particular  forms  are  mere-    be  framed  in  the  like  concise  manner. 
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excels,  the  amount  thereof  shall  be  deducted  ttom  die  amount  of  (he  attor*  RicGsk. 
ney'sbill.  ^  w!'7*  * 

Tbnterden.  J.  Vauohan.  ^iuTtiff"' 

N.  C.  II^MDAL.  J.  Parke.  attorney 

LtNDHURST.  W.  BoLLAND.  Jo'S).U  of 

J.  Batlet.  J.  B.  BosANQUET.  the  ezcesf, 

J.  A.  Park.  W.  E.  Taubton.  ^^^'^^^ 

J.  LiTTLEDALE.  E.  H.  Alderson.  lame  (a). 

S.  Gaselee.  J.  Patterson. 

SCHEDULE   OF   FORMS   AMD   DIRECTIONS  (&). 

For  that  whereas  the  defendant  on  the  — —  day  of in  the  year  of  ^*    ^o*""*' 

our  Lord ,  at  London  [w'  *^in  the  county  of '']  made  his  promissory  promitsory 

note  in  writing,  and  delivered  the  $ame  to  the  plaintiffs  and  thereby  promised  "^''. 

to  pay  to  the  plaintiff  J^ » days  [or  **  weeks,"  or  "  monUis,'*]  after  ^^er,  by 

the  date  thereof,  [or  a$  the  fact  may  &e]  which  period  has  now  elapsed,  [or  f^J^  ^ 
if  ike  note  be  payable  to  A.  B.,  and  then  and  there  delivered  the  $ame  to  A.  B.,  ^  ^Hut 
and  thereby  promised  to  pay  to  the  said  A.  B.,  or  order,  £ —  days  i^ay  be. 

(d\  See  ante,  1410,  note  (s).  the  acceptor,  where  a  general  unqualified^ 

{h)  It  will  be  found  that  the  following  acceptance  is  stated,  It  would  suffice  to  state 

forms  considerably  diminish  the  usual  length  the  promise  to  pay  according  to  the  tenor  of 

of  counts  of  this  nature,  by  omitting  the  the  bill,  omitting  "  end  qf  kU  eecepiance 

long-used  formal  modes  of  stating  each  fact :  thtriofJ^ 

such  as  in  stating  on  ceccplsnce  —  *'  and        In  the  common  indebitatus  forms  also,  it  is 

which  said  bill  of  exchange  the  said  defend*  submittedi  that  some  of  the  words  printed  in 

ant  afterwards,  to  wit,  on  the  day  and  year  italics  might  be  omitted,  riz. — ^  price   and 

aforesaid,  at  London  aforesaid,  in  the  parish  taliUf"  "  and  then  and  there^*'*  and  some  other 

and  ward  aforesaid,  upon  sight  thereof  ae-  words  which  were  not  adopted  even  in  the 

oepted,  according  to  the  said  usage  and  cus-  ancient  forms. 

torn  of  merchants  from  lime  immemorial  These  obserrations  are  not  made  in  dis- 
used and  approTcd  of;"  and  which  is  now  paragement  of  this  excellent  rule,  but  merely 
to  be  thus  shortly  stated — *'  and  the  defend-  to  show  how  much  the  pleadings  may  be 
ant  then  accepted  the  said  bill,"  and  so  on.  contracted  when  there  is  a  disposition  to 
The  concise  mode  of  stating  an  indorsement,  save  expense. 

which  has  long  been  recommended  and  par-        It  is  clearly  intended  by  these  rules  that 

tially  used,  (see  Chitty  on  Bills,  7th  ed.  the  use  of  the  qrumtwn  vuruU  and  quantum 

474,)  is  now  enjoined,  valebant  counts  should  be  abandoned  as  being 

But  even  in  some  of  these  prescribed  forms  certainly  unnecessary,  and  that  ail  debts, 

there  are  unnecessary  allegations  ;  as  in  the  however  numerous,  shall  be  comprised,  as 

1st,  Sd,  6th,  8th, and  II th  forms, which  state  they  always  might  have  been,  (Cro.  Jac. 

unnecessarily  the  delivery  of  the  note  or  bill  945  ;  10  B.  It  C.  34S,  pott\  in  one  count, 

to  the  plaintiff  or  indorsee,  (7  T.  R.  596  ;  5  and  that  teparaU  formal  commencements 

East,  478;  Bay  ley  on  Bills,  180);  and  in  and  conclusions  in  the  description  of  each 

the  1st  and  6th  forms  the  statement  of  the  debt  shall  no  longer  be  adopted. 
netiet  to  the  defendant  of  the  indorsements        The  comprehensiTs  collection  of  the  dif 

are  unnecessary,  (1  Bos.  It  Pul.  6S4 ;  Bay-  ferent  descriptions  of  almost  every  possible 

ley  on  Bills,  184) ;  and  in  the  4th,  6th,  6th,  dem*»^  rM4»Terable  in  assumpsit  under  an 

Tih,  8th,  9th,  lOih,  and  llth  forms,  and  *-*•  indibitatut  count  in  assumpsit  and  debt  in 

■eqnently  in  the  directions  •^i-ttTe  todeda-  the  following  pages,  will  be  found  in  this 

rations  on  forv^itf^  tiiils,  the  statements  that  edition  altered  according  to    these  rules. 

th*  bill  was  directed  to  the  drawee  or  ac-  Each  practitioner  should  study  further  cur- 

eeptor  are    clearly  unnecessary,  (Oray  v.  tailment  when  practicable. 
Milner,  S  Moore's  Rep.  91 ;  S  Stark.  Rep.        Of  course  the  declaration  must  vary  ao- 

SS6).     The  allegation,  **  which  period  ha$  cording  to  the  circumstances  of  each  parti- 

iieis  daptedf**  though  otherwise  unobjection-  cular  case.    When  the  action  is  on  a  bill  or 

able,  seems  also  unnecessary  where  the  bill  note,  one  of  the  following  forms  is  to  be  se- 

or  note  has  been  shown  to  haye  been  pajra^  lected,  and  a  count  on  the  original  debt  and 

ble  after  date,  or  where  there  is  an  ayerment  on  an  aceoont  stated  may  be  added,  but  no 

that  it  was  presented  for  payment  wAsn  due.  more. 
In  the  4th,  5th,  7th,  and  8th  coonts  against 
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RE«.G»r.  [^  u  wccW  or  "raonths,"]  after  the  date  thereof,  [or  a$  ihefaei  may  fce,] 
1  w!  4/  which  period  has  now  elapsed,  and  the  said  A.  B.  then  and  there  indorsed  the 

same  to  the  plaintiff,  whereof  the  defendant  then  and  there  had  notice,  and  then 

against  ^^^  there  in  consideration  of  the  premises  promised  to  pay  the  amount  of  the 
makef.        said  note  to  the  plaintiff  according  to  the  tenor  and  effect  thereof. 

%.    Count      Whereas  (c)  one  C.  D.  on  the day  of ,  in  the  year  of  our  Lord 

missory      »  at  London  [or  "  in  the  county  of ,")  made  his  proroidsory  note  in 

note  wntins",  and  thereby  promised  to  pay  the  defendant,  or  order,  £ , 

payee  by  days  [or  "  weeks,"  or  "  months,"]  aflcr  the  date  thereof,  [or  as  the  foci  may 
an  indor-    ^e,l  which  period  has  now  elapsed,  and  the  defendant  then  and  there  indorsed 

the  same  to  the  plaintiff,  [or  *''  and  the  defendant  then  and  there  indorsed  the 
indorse*  same  to  X.  Y.,  and  the  said  X.  Y.  then  and  there  indorsed  the  same  to  the 
meats.        plaintiff,"]  and  the  said  C.  D.  did  not  pay  the  amount  thereof,  although  the 

same  was  there  presented  to  him  on  the  day  when  it  became  due,  of  all  which 

the  defendant  then  and  there  had  due  notice. 

S.  Count        Whereas  one  C.  D.  on  — ,  at  London  [or  "in  the  county  of ^"]  made 

faMorynoie  ^'*  promissory  note  in  writing,  and  thereby  promised  to  pay  X.  Y.,  or  order, 

against  in-  £ , days  [or  '•  weeks,"  or  ••  months,"]  after  the  date  thereof,  [or  as 

?®f**'^^y  the  fact  may  be,]  which  period  has  now  elapsed,  and  then  and  there  delivered 
the  said  note  to  the  said  X  F.,  and  the  said  X.  Y.  then  and  there  indorsed 
the  same  to  the  defendant,  and  the  defendant  then  and  there  indorsed  the 
same  to  the  plaintiff,  [or  "  and  the  defendant  then  and  there  indorsed  the  same 
to  Q.  R.,  and  the  said  Q.  R.  then  and  there  indorsed  the  same  to  the  plain- 
tiff,"] and  the  said  C.  D.  did  not  pay  the  amount  thereof,  although  the  same 
was  there  presented  to  him  on  the  day  when  it  became  due,  of  all  which  the 
defendant  then  and  there  had  due  notice. 

4.  Count        Whereas  the  plaintiff  on at  London  [or  "in  the  county  of ,"]  made 

UmdbUl^f  ^*"  ^'^^  ^^  exchange  in  writing,  and  directed  the  same  to  the  defendant,  and 

exehange     thereby  required  the  defendant  to  pay  to  the  plaintiff  £ , days  [or 

Swi^uii^*  "  weeks,"  or  "  months,"]  after  the  date  [or  "sight"]  thereof,  which  period  has 

by  the  now  elapsed,  and  the  defendant  then  and  there  accepted  the  said  bill,  and  pro- 

bft^'^^'iLko  "'*8*^  *^®  plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  thereof, 

payee.  ^nd  of  his  said  acceptance  thereof  but  did  not  pay  the  same  when  due,  or  at 

any  time  before  or  since. 

5.  Count        Whereas  the  plaintiff  on  — ,  at  London,  [or  '*in  the  county  of ,"] 

on  an   in-  made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant, 

Iwhange^^  ^^^  thereby  required  the  defcndn»t  m  pay  to  O.  P.,  or  order,  £ , 

against  the  days  [or  "  weeks,"  or  "  months,"]  after  the  date  i^^  u  gi^ht"]  thereof,  whick 
acceptor  pg^iod  has  now  elapsed,  and  then  and  there  delivered  the  same  to  ih»  said  O. 
drawer,  P.,  and  the  said  defendant  then  and  there  accepted  the  same,  and  promised 
not   being  ^^  plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  thereof,  and  of 

his  acceptance  thereof,  yet  he  did  not  pay  the  amount  thereof,  although  the 

(e)  If  either  th  s  or  the  subsequent  forms  ke.    If  it  be  a  seeond  or  subsequent  count, 

should  constitute  the  fir*^  count  of  the  decla-  then  insert,  ''  And,*'  **  also  ;"  so  ibat  it  wilt 

ration,  then  insert,  "  For  that;*'  so  that  it  read,  "  And  whereas  also  one  C.  D."  <kc. 
wiil  read,  "  For    that  whereas  one  C.  D." 
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said  bill  was  there  presented  to  him  on  the  day  when  it  became  due,  and  there-  Rkc.Gkit. 
upon  the  same  was  then  and  there  returned  to  the  plaintiff,  of  all  which  the  |  ^ '  4^ ' 
defendant  then  and  there  had  notice. 

Whereas  one  E.  F.  on ^  at  London,  [or  "in  the  county  of ,*']  6.  Count 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant^  y^^^  ^^U  ^^ 
and  thereby  required  the  defendant  to  pay  to  the  said  £.  F.  {iyr  to  **  H.  6."]  exchange 

or  order,  £ ,  days  [or  *' weeks,'*  or  *«  months,"]  after  sight  \or  Jf^ejjtor*** 

'*  date*']  thereof,  which  period  is  note  elapsedf  and  the  defendant  then  and  by  in. 
there  accepted  the  said  bill,  and  the  said  E.  F,  for  "the  said  G.  H,"]  then  ^**'*^*- 
and  there  indorsed  the  same  to  the  plaintiff,  [or  "  and  the  said  E.  F.,"  or  "the 
said  H.  G.  then  and  there  indorsed  the  same  to  K.  J  ,  and  the  said  K.  J.  then 
and  there  indorsed  the  same  to  the  plaintiff,"]  o/all  which  the  defendant  then 
and  there  had  due  notice^  and  then  and  there  promised  the  plaintiff  to  pay  the 
amount  thereof,  according  to  the  tenor  and  effect  thereof,  and  of  his  acceptance 
thereof 

Whereas  one  E.   F.  on ,  at  London,  [or  "  in  the  county  of ,"]  ^-  Count 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  the  defendant^  j^^^  i^H  ^ 

and  thereby  required  the  defendant   to  pay  to  the  plaintiff  £ , days  exchange 

[or  "  weeks,*'  or  "  months,"]  after  the  sight  [or  "  date"]  thereof,  which  period  a^eptor  * 
has  now  elapsed,  and  the  defendant  then  and  there  accepted  the  same,  and  by  the 
promised  the  plaintiff  to  pay  the  same,  according  to  the  tenor  and  effect  there*  ^y^^' 
of,  and  of  his  acceptance  thereof 

Whereas  the  defendant  on ,  at  London,  [or  "in  the  county  of ,"]  8.  Count 

made  his  bill  of  exchange  in  writine,  and  directed  the  same  to  J.  K.^  and  there-  P*^  f  ?...'"'l 

by  required   the   said  J.   K.  to  pay  to   the  plaintiff  a , days  [or  exchange 

"weeks,"  or  "months,"]  after  the  sight  [or  "date"]  thereof,  and  then  wd  ^^mm^^ 
there  delivered  the  same  to  the  said  plaintiffs  and  the  same  was  then  and  there  payee  on 
presented  to  the  said  J.  E.  for  acceptance,  and  the  said  J«  K.  then  and  there  non-ac- 
refused  to  accept  the  same,  of  all  which  the  defendant  then  and  there  had  due  ^^^   "^* 
notice. 

Whereas  the  defendant  on ,  at  London,  [or  "  in  the  county  of ,"]  9.  Coont 

■ 

made  his  bill  of  exchange  in  writing,  and  directed  the  same  to  J.  K.,  and  there-  |*"  H*h»/"f 
by  required  the  said  J.  E.  to  pay   to  the  order  of  the  said  defendant  £        ,  exchange 

days  [or  "  weeks,"  or  "  months,"]  after  the  sight  [or  "  date"]  thereof,  «g«in«i  the 

and  the  said  defendant  then  and  there  indorsed  the  same  to  the  plaintiff,  [or  indorsee 
"  and  the  said  defendant  then  and  there  indorsed  the  same  to  L.  Jtf .,  and  the  <*"  non-ac- 
•aid  L.  M.  then  and  there  indorsed  the  same  to  the  plaintiff,"]  and  the  same 
was  then  and  there  presented  to  the  said  J.  E.  for  acceptance,  and  the  said  J. 
E.  then  and  there  refused  to  accept  the  same,  of  all  which  the  defendant  then 
and  there  had  due  notice. 

And  whereas  one  N.  0.  on ,  at  London,  [or  "  in  the  county  of ,"]  1®-  Count 

made  his  bill  of  exchange   in  writing,  and  directed  the  same  to  P.  Q.,  and  [g^^d  bill  of 

thereby  required  the  said  P.  Q.  to  pay  to  his  order  £  , days  [or  exchange 

•♦  weeks,"  or  "  months,"]  after  the  date  [or  "  sight"]  thereof,  and  the  said  N.  SS^w  b^T 
O.  then  and  there  indorsed  the  said  bill  to  the  defendant,  [or  "  to  R.  S  ,  and  indorsee 
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^^*^^'  ^^  st'i^l  1^-  3*  then  and  there  iadorsed  the  same  to  the  defendant/']  and  the 

I  vv!  4.'  defendant  then  and  there  indorsed  the  same  to  the  plaintiff,  and  the  same  was 

*- —      then  and  there  presented  to  the  said  P.  Q.  for  acceptance,  and  the  said  P.  Q. 

ceptance.    ^^^  ^^^  there  refused  to  accept  the  same,  of  all  which  the  defendant  then  and 

there  had  due  notice. 

11.  Count      Whereas  one  N.  0,   on ^  at  London,  [or  "in  the  county  of /*] 

lancTbil/of  ™^^®  ^^  ^^  ^^  exchange  in  writing,  and  directed  the  8ame  to  P.   Q.,  and 

exchange    thereby  required  the  said  P.  Q.  to  pay  to  the  defendant,  or  order,  £•        ,  — — 

MVM  by     ^^J^  r*^  "  weeks,"  or  '•  months,"]  after  the  sight  [or  **  date"]  thereof,  and  then 

indorsee      and  there  delivered  the  same  to  the  defendant ^  and  the  defendant  then  and  there 

eT  t^n^^  indorsed  the  said  bill  to  the  plaintiff,  [or  "  to  R.  S.,  and  the  said  IL  S.  then 

and  there  indorsed  the  same  to  the  plaintiff,"]  and  the  same  was  then  and  there 

presented  to  the  said  P.  Q.  for  acceptance,  and  the  said  P.  Q.  then  and  there 

refused  to  accept  the  same,  of  all  which  the  defendant  then  and  there  had  due 

notice. 

19.  Dbrec'  If  the  declaration  be  against  any  party  to  the  bill  except  the  drawee  or  ac- 
dedara-  ceptor,  and  the  bill  be  payable  at  any  time  after  dale,  and  the  action  not 
tious  on  brought  till  the  time  is  expired,  it  will  be  neeeesary  to  insert,  as  in  declarations 
biilt  where  ^j^  promissory  notes,  immediately  after  the  words  denoting  the  time  appointed 
broughta/-  for  payment,  the  following  words,  viz.  tohich  period  ha$  now  elapsed^  and  in- 
ter time  qf  g^nci  Qf  averring  that  the  bill  was  presented  to  the  drawee  for  aceepianee^  and 
expired,  that  he  refused  to  accept  the  Same,  to  allege  that  the  drawee  [naming  him]  did 
Itt.-— On  not  pay  the  $aid  biU^  altliough  the  same  was  there  presented  to  him  on  the  day 
bitis  paya.  y^f^^  n  became  due. 

Vote!  '^^^  1^  tb®  declaration  be  against  any  party  except  the  drawee  or  acceptor, 

8d.— On     ^^^  ^0  ^^'^  ^  payable  at  any  time  after  sights  it  will  be  necessary  to  insert 

bills  paya-  after  the  words  denoting  the  time  appointed  for  payment,  the  following  wordsy 

^Lii^  ^     viz.  and  the  said  drawee  [naming  him]  then  and  there  saw  and  accepted  the 

Mune,  and  the  said  period  has  now  elapsed^  and  instead  of  alleging  that  the  bill 

was  presented  for  acceptance  and  refused,  to  allege  that  the  drawee  [naming 

him]  did  not  pay  the  said  6itt,  although  the  same  was  presented  to  him  on  the 

day  when  it  became  due, 

Directioni       If  a  note  or  bill  be  payable  at  sight,  the  form  of  the  declaration  must  be 

for  decia*  yaried  so  as  to  suit  the  case,  which  may  be  easily  done, 
rations  on  >  /  ^ 

notes  pay-  Declarations  on  /oretgn  bills  may  be  drawn  according  to  the  principle  of 
able  at       these  forms,  with  the  necessary  variations. 

Directions  ♦ 

for    decla- 

«"««  »»  COMMON  COUNTS  (d). 

foreign 

Good         Whereas  the  defendant  on f  at  London,  [or  »*in  the  county  of ^j"] 

sold  (e).  *    was  indebted  to  the  plaintiff  in  £ ,  for  the  price  and  value  of  goods  then 

(d)  For  most  purposes  as  there  is  only  regards  the  prohibition  against  introducing 

one  promise  at  the  conclusion,  these  several  eeterul  eounit  for  the  same  suWectpmatter, 

allegationsofcommondebisaredeemedason-  each  allegation  it  to  be  deemed  •  separate 

ly  st»e  count,  and  may  be  pleaded  to  as  such,  count,  thoSffh  the  count  upon  an  eceoiwC 

But  the  Reg.  Gen.  Hil.  Term,  4  W.  4,  reg.  atuied  may  always  be  introduced, 
ft,  as  to  pleadings,  expressly  declares  that  as         (e)  The  common  quantum  valebant  or 
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mnd  there  bargained  [or  **8old"]  and  sold  or  **  delivered^']  by  the  plaiDlifT  to  Reo.Gbm. 
the  defendant  at  his  request*  W.4.' 

And  in  £ for  tlu  price  and  value  of  work  then  and  there  done,  and  3-  Work 

materials  for  the  same  provided,  by  the  plaintiff  for  the  defendant  at  his  re-  rials."'^^* 
quest* 

And  in  £ for  money  then  and  there  lent  by  the  plaintiff  to  the  defend-  '•  Money 

ant  at  his  request* 

And  in  £         for  money  then  and  there  paid  by  the  plaintiff  for  the  use  of  4.  Money 
the  defendant  at  his  request.  P**^* 

And  in  £ for  money  then  and  there  received  by  the  defendant  for  the  5.  Money 

use  of  the  plaintiff.  received. 

And  in  £ for  money  found  to  be  due  from  the  defendant  to  the  plain-  6.  Aceouot 

tiff  on  an  account  then  and  there  stated  between  them.  stated. 

And  whereas  the  defendant  afterwards  on,  &c.  in  consideration  of  the  prem-  ^-  ^^»^a< 
ises  respectively,  then  and  there  promised  to  pay  the  said  several  monies  re-  r.iicable  to 
spectively  to  the  plaintiff  on  request,  Tet  he  hath  disregarded  his  promises,  ^^  the 
and  hath  not  paid  any  of  the  said  monies^  or  any  part  thereof,  to  the  plaintiff's 
damage  of  £ ,  and  thereupon  he  brings  suit,  &c.  breadu^'^ 

If  the  declaration  contains  one  or  more  counts  against  the  maker  of  a  note  Directione 

or  acceptor  of  a  bill  of  exchange,  it  will  be  proper  to  place  them  first  in  the  f,^]^i^j^ 

declaration,  and  then  in  the  general  conclusion  to  say,  "  promised  to  pay  the  laraiioDt 

said  last-mentioned  several  monies  respectively,"  J'^^^  ^^^^ 

r  s  ,3  n  count 

[N.  B.  Conclusion  of  Reg.  Gen.  Trin.  T.  1  W.  4.  note  be- 
sides the 


common 
counts. 
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PRESENT  FORM  OF  AN  INDEBITATUS  COUNT.  Common 

Counts. 
And  whereas  also  (a)  the  defendant  on  the  day  and  year  last  (6)  afore-  The  pres- 

said  (c)  was  indebted  to  the  said  plaintiff  in  £ (d)  for,  &c  em  concise 

form  of  an 

quantum  meniit  eounU  are  no  longer  to  be  in  declarations  on  bills  or  notes,  to  insert  in  »»•*''*»'«*'•* 

inserted,  ante,  97 ;  see  the  comprehen&iTc  the  common  counts  a  day  as  recent  as  pos-  ^"^^P*^ 

form,  post,  60,  6«,  sible,  with  reference  to  the  date  of  the  writ,  ^""^ 

(a)  If  there  be  no  special  count  preceding  which  should  always  be  obserred,  so  that 

the  indebiutus  eount,  the  form  immediately  the  common  breach  may  appear  to  be  after 

after  the  tommeneement  of  the  declaration  the  money  payable  by  the  bill,  note,  ke*  be- 

nins  thus :    **  For  that  whereas  the  defend-  came  due.    Care  must  be  taken  that  the  day 

ant,  on  the day  of ,  in  the  year  of  be  not  one  after  the  date  of  the  writ ;  see 

our  Lord  •  [being  a  dajf  brfwre  the  ie$U'  ante,  toI.  i.  chapter,  DeeUnratUm, 

ing  of  the  writ,  the  date  of  which  will  appear        (c)  The  venue  is  now  by  Reg.  Oen.  Hil. 

in  the  iseue,  purtwmt  to  Reg,  Oen,  HiL  7.  S  T.  4  W.  4,  to  be  omitted  in  the  body  of  dec« 

W*  A,]  was  indebted,"  kc  laretion  or  any  counfB  thereof. 

(h)  If  there  be  a  special  count  preceding        (d)  If  the  words  "  lawful  money  of  Great 

the  indebitatus  count,  it  is  usual,  especially  Britain"  have  not  been  before  mentioned, 


\ 
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CoMMoM        [-^ere  the  mhjtcUmatitr  of  the  debl  mu9t  be  §iatedn  as  that  the  defmtdani 


was  indebted  for  •*  land^*^  or  ^*  goods  sold^^^  or  for  "  work  dont^^^  or  for  *• 
ne%i  lent,"  ^c.  as  in  the  following  counts^  2  Saund.  350,  n.  2 ;  and^  except 
in  the  counts  for  money  had  and  received^  it  mu$t  always  be  alleged  thai  the 
debt  was  incurred  at  the  defendant's  request,  as  follows,  1  Saund.  264,  o.  1 : — ^3 
and  at  his  request.  [7/*  there  be  another  debt  or  debts  the  same  may  be  here 
introduced  as  in  the  form  prescribed,  ante,  32,  viz.  '*  and  in  jf  — *  for,  Jic."] 
and  being  so  indebted,  the  defendant,  in  consideration  thereof,  afterwards,  on 
the  day  and  year  aforesaid,  promised  the  plaintiff  to  pay  the  said  last-mention- 
ed sum  of  money  to  him  on  request. 

Concia-  And  thereupon  the  defendant  afterwards,  on  the  day  and  year  aforesaid,  in 
"^^^IPf^  consideration  of  the  premises  respectively,  then  promised  to  pay  the  said  seve- 
Ree.  Gen.  nil  sums  respectively  to  the  plaintiff  on  request ;  Yet  he  hath  disregarded  his 
w"!i  7' '  pi^Diis^s*  ^^^  b^ib  ^^^  P^icl  any  of  the  said  monies  or  any  part  thereof,  To 
the  plaintiff's  damage  of  £ ,  and  thereupon  he  brings  suit,  &c. 

IndebUatus      For  that  whereas  the  defendant  heretofore,  to  wit,  on,  &c.  was  indebted  to 
on  a  pro*    '^^  P^^^^^^ff  ^'^  divers  goods  and  chattels,  to  wit,  [100  fish,  of  the  value  of 
misatopay  £lQ,for  divers  tolls  or  dues,  due  and  of  right  payable  from  the  defendant  to 
rj.         '  the  plaintiflf,  for  and  in  respect  of  the  defendant  having  before  then  used  and 
enjoyed,  and  having  at  his  request,  and  by  the  sufferance  and  permission  of 
the  plaintiff,  had  the  liberty  and  privilege  of  using  and  enjoying  divers  cap- 
stans, machines,  windlasses,  and  ropes  of  the  plaintiff,  to  haul,  and  assist  in 
the  hauling,  on  the  beach  and  shore  of  divers  boats  of  the  defendant,  and  of 
divers  other  boats  which  the  defendant  had  used,  at  the  request  of  the  defend- 
ant, and  being  so  indebted,   he  the  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  promised  the  plaintiff  to  pay  him 
the  said  goods  and  chattels  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.     Yet,  &c.  [stating  a  breach  in  the  non-payment  of  the 
goods  and  chattels. 

here  insert  them,  instead  of  the  words  "  like  61,  68. 

lawful  money."    But  such  words  pre  alto-  (/)  The  subject-matter  of  the  abova  form 

gcther  immaterial,  and  need  not  be  inserted,  is  from  6  B.  Ik   C.  365,  where  it  was  held 

though  usual  to  insert  them  in  the  first  place  that  indebitatus  assumpsit  would  lie  for  goods 

where  money  is  mentioned.  and  chattels.    The  form  may  be  readily  ad- 

(e)  See  prescribed   forms,  ante,  33 ;  and  apied  to  other  claims  for  goods.    See  6  B.  6c. 

see  the  suggestions  for  a  better  form,  p7$t,  C.  385,  as  to  the  use  of  this  count. 
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THE  SECOND  AND  THIRD  VOLUMES. 


ABANDONMENT  (aee  title  Policy.) 

statcmeot  of*  in  action  on  policy,  207 
ABATEMENT, 
pleas  in, 

privilege  by  an  attorney  of  C.  P.  to  an  action  in  K*  B.  895 
affidavit  of  truth  thereof,  897 
by  an  attorney  of  E.  B.  sued  by  latitat^  ib« 
the  like  sued  by  original,  898 
coverture  of  the  plaintiff,  899 

of  the  defendant,  ib. 
non'joinder  of  another  joint  contractori  900 
non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 
misnomer  of  the  defendant's  Christian  name  in  E.  B*  ib. 
affidavit  of  the  truth  thereof,  902 
the  like  in  the  Common  Pleas,  ib. 
of  defendant's  surname  in  E.  B.  by  bill,  903 
of  plaintiflT's  surname  in  E.  B.  by  bill,  ib. 
another  action  depending  for  same  cause  in  E.  B.  ib. 
plea  in  bar  as  to  part  and  abatement  to  the  rest,  as  coverture,  &c.  907 
replications  in, 

to  coverture,  denying  the  fact,  1142 

to  non-joinder,  that  Sie  contracts  were  made  by  defendant  alone,  ib. 
to  misnomer,  defendant  known  as  well  by  one  name  as  the  other,  ib* 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1 143 
demurrers  to  pleas  in,  1254,  5 
cassetur  btlla  vel  6reve,  entry  of,  1143 
ABSTRACT, 

declaration  in  assumpsit  for  not  delivering  of,  on  sale  of  estate,  287 
ABUTTALS, 

of  locus  in  qitOt  stated  in  a  declaration,  868 
new  assignment,  stating,  1216,  17 
ACCEPTOR  (see  title  BiU  of  Exchange.) 

declaration  by  drawer  of  a  bill  against,  114,  &c. 
acceptance  supra  protest,  stated,  169 
acceptance  of  one  part  of  foreign  bill  stated,  170 
case  against,  for  cancelling  acceptance,  673 
assumpsit  by  accommodation  acceptor  for  not  indemnifying,  316 
Vol.  III.  A 
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ACCOMMODATION, 

assumpsit  by  accommodation  acceptor,  for  not  indemnifjnng,  316 
assumpsit  by  accommodation  maker  of  a  note,  for  not  indemnifying,  318 
ACCORD  AND  SATISFACTION, 

plea  of,  in  assumpsit  or  debt,  delivery  of  a  pipe  of  wine,  924 

delivery  of  a  bond,  925  v 

account  stated,  and  delivery  of  a  promissory  note,  026 

the  like  of  a  bill  of  exchange,  926 

that  plaintiff  signed  a  composition  deed,  931 

in  covenant,  1002 

in  case,  1031 

in  trespass  1062 

in  trespass  by  one  defendant,  of  accord  and  satisfaction  by  the  other,  after  action 

brought,  ib. 
replication,  denial  of  the  accord  and  satisfaction,  1156 

stating  presentment  and  dishonor  of  bill  given  in  satisfaction,  1167 
ACCOUNT, 

commencement  of  declaration  in,  12,  18 
assumpsit  for  not  rendering,  342,  4,  5 

against  person  employed  to  settle  debt,  345 

a|;ainst  an  attorney  for  not  accounting  for  monies  received,  383  a. 
action  of^  declaration  in, 

by  one  tenant  in  common  against  his  co-tenant ;  two  counts,  1297 
pleas  in  action  of, 

that  defendant  was  not  bailiff,  1298 

that  he  did  not  receive  more  than  his  just  share,  &c.  1299 

that  defendant  has  fully  accounted,  1300 
ACCOUNT  STATED  {a^  r\so  i\i\e  Accord  and  Satisfaction.) 
assumpsit  upon,  in  general,  90 

by  and  against  surviving  partners,  91  to  94 

by  and  against  husband  and  wife,  95,  6 

by  assignees  of  a  bankrupt^  97  to  101 

by  and  against  executors,  101  to  109 

by  and  against  administrators,  109  to  114 
debt  upon,  387 
ACTIO  NON  ACCREVIT  INFRA  SEX  ANNOS, 
plea  of,  in  assumpsit,  940 

in  debt,  956 
ACTIONEM  NON  (see  title  Onerari  J>ron.) 
commencement  of  a  plea  in  genera],  906 

the  like  where  the  matter  of  defence  arose  aAer  action  brought,  906 

of  a  rejoinder,  1219 
ADJUSTMENT, 

statement  of  in  declaration  on  a  policy,  208 
ADMINISTRATION,  LETTERS  OF  (see  title  Administrafors.) 
statement  of  grant  of,  in  general,  in  assumpsit,  35,  1 10 

the  like  with  the  will  annexed.  111,  113 

in  debt  on  bond,  466 

in  trover,  840 
profert  of,  36 

oyer  of,  craved,  and  ne  unques  administrator  pleaded,  942 
ADMINISTRATORS  (and  see  also  title  Executors.) 

beginning  of  a  declaration  against  an  administrator  in  K.  B.  34 
do.  against  an  administrator  in  C.  P.  35 
do.  by  an  administrator  de  bonis  non,  with  will  annexed,  ib. 
do*  by  administrator  de  minors  aiate^  ib. 

do.  by  an  administrator,  limited  until  the  original  wiU  or  copy  thereof  be  brought 
into  the  Archbishop's  Court,  ib* 
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ADMINISTRATORS— (ccm/tn«ed.) 
profert  by,  35 

profert  b^,  with  will  annexed,  36 
assumpsit 

byf  on  promises  to  intestate,  109 
on  promises  to  plaintiff  as  administrator,  110,  &c. 
breach  of,  and  statement  of  grant  of  administration,  110 
by  administrator  duranie^  mifwrc  alaie^  ib. 
a  surviving  administrator,  111 
an  administrator  de  bonis  non^  with  will  annexed,  ib. 
by  husband,  and  wife  administratrix,  before  marriage,  112 
the  like  where  she  became  administratrix  aAer  marriage,  ib. 
the  like  against  drawer,  166 

on  a  note  indorsed  by  administrator  of  payee  of  bill  against  acceptor,  165 
against  J  on  promises  by  intestate,  112 

an  administrator  durante  minore  (ztaiej  &c.  113 
on  promises  by  defendant  as  administrator,  ib. 
a  surviving  administrator,  ib. 
an  administrator  de  bonis  7um,  35  a  113  a 
husband,  and  wife  administratrix,  before  marriage,  114 
the  like  where  she  became  administratrix  aHer  marriage,  ib. 
on  promissory  note  against  administrator  of  acceptor,  167 
debt  by  an  administrator  of  obligee,  466 

against  ditto,  468 
trover  by,  840 
pleas  to  action  by  and  against  (see  title  Executors,) 
plea  of  non  assumpsit,  941 
plea  ofne  unques  administrator,  942 
the  like  afler  craving  oyer  of  letters  of  administration,  ib. 
the  like  of  plaintiff  n«  unques  administrator,  942 
pkne  administravit^  d&c.  944 
plea  of  retainer,  946 

plea  to  action  by,  that  administration  void,  1040 
replication  that  it  was  not,  1187 
ADULTERY  (see  title  Criminal  Conversation.) 
ADVERTISEMENTS, 
assumpsit  for,  86 

assumpsit  on,  to  reward  the  discovery  of  a  felon,  258 
AFFIDAVIT, 

to  hold  to  bail  in  common  cases,  and  notes  thereon,  5  a. 
of  truth  of  plea  of  privilege,  897 
of  truth  of  plea  of  misnomer,  902 

of  truth  of  pleas  pleaded  puis  darrein  continuance,  1241,  1245 
in  action  for  escape,  that  it  was  without  defendant's  knowledge,  961 
oath  administered  to  grand  assize  on  writ  of  right,  1381 
of  service  of  writ  of  partition,  1391 
AGENT  (see  also  titles  Bailee.     Broker.     Factor.) 

declaration  on  a  note  made  by,  117 
k  on  a  bill  drawn  by,  150 

on  a  policy  made  by,  178 
assumpsit  by, 

for  commission,  78 
on  a  policy,  178 
against, 

for  not  accounting,  342 

against  agent  for  not  accounting  for  goods  consigned  at  different  times  for 

sale,  344 
for  selling  on  credit,  345,  349 
for  not  selling  for  ready  money,  346 
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AGENT— (con^inwA) 

against — {continued* ) 

for  not  obtaining  a  good  bill,  346 
for  not  using  due  care  in  sale  of  goods,  347 
on  promise  to  be  responsible  on  del  credere  commission,  348 
for  selling  on  credit  to  person  wbo  became  insolvent,  ib. 
for  not  accounting  for  produce  of  bill  defendant  had  to  get  discounted,  350 
case  against,  for  misconducting  a  distress,  669 

case  for  misrepresenting  the  character  of,  whom  plaintiff  was  about  to  employ,  705 
AGISTMENT  or  CATTLE, 
assumpsit  for,  59 

horse-meat  and  stabling,  &c.  ib. 
eatage  of  grass,  45 
corn,  &c.  sold,  57 
AGREEMENT  (see  titles  AasumjmL     Covenant.) 

declaration  in  assumpsit  upon,  stating  it  formally,  296,  330,  I 
statement  of  mutual  promises,  228 
AID  PRATER, 

in  writ  of  right,  1365 

plea  praying  in  aid,  the  remainder-man,  ib.  1366 
demurrer  for  pleading  it  after  general  imparlance,  1368 
ALIEN  ENEMY, 

pleas  of,  in  assumpsit,  910,  11 

replication  to  plea  of,  that  defendant  has  license  to  reside  here,  1148 
AMENDS, 

pleas  of  tender  of,  by  officers  of  excise  or  customs,  1C63 
plea  of  tender  of,  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2. — 1065 
plea  of  disclaimer  and  tender  of,  1066 
replication  denying  sufficiency  of  tender,  1291 
ANCIENT  LIGHTS, 

declarations  in  case  for  obstructing  of,  768,  770 
plea  justifying  pulling  down  a  wall  because  it  obstructed,  1130 
ANIMALS, 

case  for  keeping  mischievous,  &c.  dogs,  596,  598 
ANNUITY, 

commencement  of  declaration  in,  13 

against  an  attorney  for  taking  defective  security  from  grantor,  381 
ANNUITY  BONDS  and  DEEDS, 

declarations  in  debt  on  an  annuity  bond,  stating  condition  and  breach,  442 

on  annuity  deed,  for  arrears,  433 
plea  to  debt  on  annuity  bond,  that  no  memorial  of  it  whatever  was  enrolled,  975 
no  proper  memorial  enrolled,  containing  names  of  witnesses,  &c.  975  a. 
no  memorial  duly  enrolled,  &c.  975  a. 
payment  of  annuity,  976 
APOTHECARY, 

declaration  in  assumpsit  by,  for  attendance,  by  medicine,  &c.  83 
APPEARANCE  (see  title  Defence.) 

of  defendant  stated  in  pleading,  892,  4,  5,  906 
APPRAISER, 

assumpsit  by,  for  his  services,  81 
APPRAISEMENT, 

stated  in  the  declaration,  301, 5,  7 
APPRENTICE  AND  APPRENTICE  DEED, 

against  father  of  apprentice  for  neglect  of  duty  of  apprentice,  517 

covenait  by  apprentice  on  indenture,  519 

by  apprentice  against  executor  of  master,  522 

case  for  enticing  away,  or  harboring  of  apprentice,  645,  6 
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APPRENTICE— (conftnneA) 

pleas  in  actions  on,  that  defendant  provided  board,  1004 

that  plaintiflT  absented  himself,  1003,  5 
that  defendant  did  nut  discharge  him,  1006 
'       ARBITRAMENT  (see  title  ^ward. ) 
ARREST  (see  tide  Escape.) 

statement  of,  under  a  capicu  ad  satisfaciendum^  418,  1090 
under  a  latitaU  or  other  mesne  process,  417,  1086,  9 
case  against  the  sheriff  for  not  arresting,  having  an  opportunity,  740 
case  for  malicious  arrest,  600,  (see  title  Malicious  Prosecution.) 
trespass  for  false  imprisonment,  857 
ARREST  AND  DETAINMENT  (see  title  Policies  of  Insurance.) 
ARTICLES  OF  AGREEMENT  (see  title  Agreement.) 

covenant  on  partnership  articles,  624 
ARTICLES  OF  PEACE, 

case  for  a  maliciously  exhibiting  them  against  plaintiff,  612 
ASSAULT  AND  BATTERY  (see  title  TrespassA 
ASSENT, 

by  an  executor  to  a  bequest  pleaded,  592 
ASSETS  (see  titles  Devisee.     Executor.     Heir.) 
ASSIGNEE  (see  also  titles  Assignment.    Bankrupt.) 
of  a  bankrupt, 

commencement  of  declaration  by  an  assignee  in  E.  B.  33 

do.  in  C.  P.  ib. 

do.  by  one  partner  and  assignee  of  another,  ib. 

do.  by  assignees  of  two  or  more  bankrupts  under  several  commissions,  ib. 

assumpsit  by, 

on  promises  to  bankrupt,  97 
on  promises  to  the  assignees,  99 
the  like  on  causes  of  action  afler  the  bankruptcy,  100 
by  a  surviving  assignee,  ib.  '\ 

by  a  solvent  partner,  and  the  assignee  of  the  other,  101 
oh  note  payable  to  bankrupt,  1 37 
of  indorsee  against  acceptor,  165 

against  drawer  where  bill  dishonored  afler  bankruptcy,  ib. 
on  a  Scotch  decree,  245 
trover  by,  837 
of  an  insolvent  debtor,  commencement  of  declaration  by,  33 

the  like  by,  afler  the  removal  of  the  first  assignee,  ib. 
conclusion  of  declaration  by,  ib. 
the  like  in  C.  P.,  ib. 

declaration  by,  on  promises  to  insolvent,  101 
declaration  by,  on  promises  to  assignee,  ib. 
trover  by,  838 
of  a  freighter,  declaration  against  him,  for  damage  in  detaining  ship,  d&c.  226 
by  assignee,  d&c.  of  lessor  against  lessee,  552  6,  564 
by  lessor  against  assignee  of  lessee  for  rent,  552  6. 
by  lessor  against  assignee  of  lessee  for  not  repairing,  &;c.  bBTd. 
estate  by  assignment,  stated,  564,  575 

plea,  &c.  of  set-off  to  action  by  assignees  of  bankrupt,  933  fr,  c. 
plea  that  party  was  not  a  bankrupt,  IQ28 

in  detinue,  that  assignees  were  not  possessed,  1029 
in  trespass,  of  justification  under  bankrupt  acts,  1062 
ASSIGNMENTS  (see  also  title  Pledge.) 
of  bail  bond  pleaded,  449 

of lease, 

^  to  defendant,  and  his  entry,  554,  564 

to  plaintiff,  564,  575 
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ASSlGNMENTS'-icontimtd.) 

plea  of,  by  lewect  to  debt  on  lease^  993 
plea  of,  by  assignee  of  lease  before  rent  became  due,  994 
replication  thereto,  1181 

plea  of,  in  detinue,  that  lessee  assigned  lease  to  another  who  assigned  to 
defendant,  1026 
of  interest  in  a  patent,  764 
ASSUMPSIT, 

praecipe  in,  7 

declarations  in. — (For  eartictdany  $ee  AudyUcal  Tabh,  and  iUU  **  Declaration^*^ 
and  the  respective  neads.) 
forms  of,  12,  17,  21,  (see  title  Declaration,) 

U    COMMOlf    COUNTS. 

General  Forms. 

the  indebitatus  assumpsit  count,  37 

the  quantum  meruit  count,  ib- 

the  quantum  valebant  count,  38 

indebiiatus  assumpsit^  on  promise  to  pay  by  chattels,  ib. 
I.  Respecting  Reai  Property ,  for 

a  freehold  estate  sold  and  conveyed,  39 

a  copyhold  estate  surrendered,  ib* 

a  leasehold  estate  sold  and  assigned,  ib. 

a  good-will  of  business,  40 

a  good-will  of  a  public-house,  and  plaintiff's  business  therein,  ib. 

fixtures  by  out-going  against  in-coming  tenant,  40 

the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  ib. 

the  use  and  occupation  of  a  fishery,  42 

the  use  of  a  way,  ib. 

the  use  and  occupation  of  a  pew  in  a  church,  43 

the  use  of  seat  in  house  to  view  a  public  procession,  ib. 

the  use  of  a  tennis  court,  balls,  and  racket,  44 

the  use,  occupation,  and  profits  of  an  inn,  ib. 

double  rent  on  11  Geo.  2.  c.  19.  s.  IS,  45 

the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 

the  use  of  premises  and  praedial  tithes,  46 

the  use  of  lands,  with  right  to  take  tithes,  ib. 

the  use  and  occupation  of  unfurnished  lodgings,  47 

the  use  and  occupation  of  fiimished  lodgings,  ib. 

board  and  lodging,  48 

ware-house  room  of  goods,  ib. 

the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 

fines  on  admission  to  a  copyhold,  ib. 

tolls  on  loaded  carriages  passing  over  a  bridge,  50 

tolls  on  goods  weighed  in  plaintifif  s  beam,  ib. 

tolls  on  Uve  cattle  brought  to  a  market  and  sold  there,  61 

second  count  for  same  tolls,  ib. 

tolls  due  for  passing  through  a  turnpike-gate,  ib. 

second  count  therein,  62 

calls  on  shares  in  a  bridge,  ib. 

the  like  in  another  way,  53 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 

calls  under  a  road  act,  ib. 

at  the  suit  of  treasurer  of  company  for  canal  calls,  ib. 
«  contribution  to  a  party  wall,  64 
II.  Respecting  Personal  Property ^  for 

gooas  sold  and  delivered  to  the  defendant,  65 

goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
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ASSUMPSIT— (con^ffitiecL) 

I.  COMMON  COUNTS — {conituutd.) 

II.  Respecting  Personal  Property^  for^^{canlinued.) 
goods  bargaiDed  and  sold  to  defendaDt  generally»  b6 

a  crop  of  grass  or  turnips,  &c.  bargained  and  sold,  67 

necessaries  found  and  provided  for  defendant,  69 

necessaries  found  and  provided  for  third  personsy  ib. 

horse-meat  and  stabling,  ib. 

agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c.  or  of  ships,  furniture,  &c.  60 

covering  of  mares,  ib. 

bulling  cows,  61 

freight,  primage,  and  average,  ib* 

general  average,  62 

3ie  like  in  another  form,  ib. 

the  tonnage  of  goods,  d£.c.  63 

a  passage  on  board  a  ship,  &c.  ib. 

demurrage,  64 

lighterage,  ib. 

lighterage,  wharfage,  and  warehouse  room,  65 

III.  Heepecting  Personal  Services^  for 
wages  as  an  hired  servant,  65 

wages  as  a  sailor,  against  the  captain  or  owner,  66 
short  allowance  money  by  a  seaman,  ib. 
wages  as  a  ship's  stewaid  or  mate,  against  the  captain,  ib. 
wages  as  captain,  against  the  owner,  67 

prize  money,  wages,  &c.  by  a  quarter-master,  against  owner,  ibb 
salary  as  a  quarter-master  of  a  corps  of  troops,  ib. 
pilotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  70 
the  like  for  procuring  a  bankrupt's  certificate,  ib. 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ib. 
as  a  witness,  73 

work  and  labor,  and  materials,  74 
work  with  horses  and  carriages,  or  with  lighters,  &c.  76 
the  carriage  of  goods  by  land,  77 
work,  journeys,  and  attendance,  ib. 
work  as  an  agent  generally,  and  for  commission,  78 
work  as  a  factor  or  agent  in  selling  goods,  ib. 
as  an  insurance  broker,  79 
premiums  of  insurance,  80 
as  a  surveyor,  ib.  • 

as  an  auctioneer  and  appraiser,  81 
as  an  accountant,  ib. 

as  a  schoolmaster,  and  for  books  and  board  and  lodging,  ib. 
the  like  for  entrance  money,  82 

as  a  surgeon,  &^c.  and  for  medicines  and  inoculating  child»  83 
as  a  surgeon,  apothecary,  and  man-midwife,  84 
as  a  nurse,  ib. 

as  an  undertaker  of  funerals,  85 
as  a  curate,  86 

compoaing  paiagrai^is  for  newspapers,  ib. 

work  and  labor  in  booking,  receiving,  and  keeping  passengers  and  parcels,  and  the 
use  of  a  shop,  ib. 
IV.  Respecting  Monies^  for 
money  tont,  87 
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I.  COMMON  COUNTS — {eonitnued,) 

IV.  Respecting  Monies^  for — (conltiNiecL) 
money  paid,  87 
money  had  and  received,  ib. 
interest,  88 

work,  goods  sold,  and  on  the  money  coonts  in  one  count,  89 
on  award  made  by  an  arbitrator,  ib. 

ditto,  on  umpirage,  90 

on  an  account  stated,  ib.  i 

common  breach,  ib. 

V.  Relating  to  Character  in  which  Plaintiff  sues,  or  Defendmt  is  sued. 
by  a  surviving  partner,  on  promises  to  both  partners,  91 

on  promises  to  surviving  partner  to  pay  debts  due  before  death,  92 

counts  on  promise  for  work,  &c.  by  plaintiff  only,  93  I 

against  a  surviving  partner,  for  goods  sold,  &c.  94 
counts  on  promises  by  defendant  afler  death  of  partner,  ib* 
by  husband  and  wife  for  work,  &c.  before  marriage,  95 
against  them  for  work  done  for  wife  before  marriage,  96 
by  assignees  of  bankrupt  for  work  before  bankruptcy,  97 
the  like  on  promises  to  the  assignees  after  bankruptcy,  99 
the  like  on  causes  of  action  arising  after  the  bankruptcy,  100 
by  a  surviving  assignee,  ib. 

by  one  partner  and  assignee  of  another  being  bankrupt,  101 
by  assignee  of  an  insolvent  debtor  on  promises  to  insolvent,  ib* 
the  like  on  causes  of  action  arising  to  the  assignee  afler  the  insolvent  subscrib- 
ing his  petition,  101 
by  executor,  for  work,  &c.  on  promises  to  testator,  101  a 
counts  on  promises  to  plaintiff  as  executor,  102 
by  a  surviving  executor,  104 

by  husband,  and  wife  executrix,  before  marriage,  105 
by  husband,  and  wife  executrix,  after  marriage,  105 
against  executor,  for  work,  &c*  on  promises  by  testator,  106 
against  executor,  on  promises  by  him  in  that  cupttcity,  107 
against  a  surviving  executor,  108 
against  baron,  and  feme  executrix,  before  marriage,  109 
against  baron,  and  feme  executrix,  after  marriage,  iU 
V*  Relating  to  Character^  6fC, 
by  an  administrator  dura^ate  minore  atatct  110 
by  a  surviving  administrator.  111 
by  an  administrator  de  Iwnis  nont  with  will  annexed,  ib« 
by  baron,  and  feme  administratrix,  before  marriage,  112 
by  baron,  and  ferae  administratrix,  after  marriage,  ib. 
against  an  administrator,  ib. 

against  an  administrator  durante  minore  atate,  &c.*113 
against  a  surviving  administrator,  ib. 

against  an  administrator  de  bonis  non,  with  will  annexed,  113- 
against  husband,  and  wife  administratrix,  before  marriage,  1 14 
against  husband,  and  wife  administratrix,  after  marriage,  ib. 

II.    SPECIAL    COUNTS. 

On  Promissory  ^otes^  115  to  142  (see  title  Promissory  JVbto.) 
On  Checks  on  Bankers^  143,  (see  title  Checks.) 

On  Inland  BiUs  oj  Exchange,  144  to  167,  (see  title  BiUs  of  Exchange.) 
On  Foreipt  BiUs  of  Exchange,  167  to  178,  (see  title  Bills  of  Exehasige.) 
On  Policies  of  Insurance,  178  /o  211,  (see  title  Policy  of  Insurance.) 
On  Life  Policies^ 
on  policy  on  life  of  third  person,  against  Atlas  Company,  211 
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II.  SPECIAL  COUNTS — {conttiiited,) 
For  General  Average^ 

at  suit  of  owner  of  ship  against  owner  of  goods,  loss  occasioned  by  anchor  being 
cut  away,  21 G 

average  loss,  anchor  cut  away,  and  sails  blown  away,  219 

average  loss,  where  ship  bilged  in  port  by  weight  of  cargo,  220 
On  Charter  Parties^  (see  title  Charier  Party . ) 
On  Wagers^  (see  title  Wagers,) 
On  Feigned  Issues,  (see  title  Feigned  Isstie,) 
On  Parol  Jlwards,  241,  (see  title  Atcard.) 
On  Foreign  JudgmeniSy  243,  (see  title  Judgment,) 
For  Legacies  J  245,  (see  title  Legacy.) 

For  Conlributiom  to  Party  fVaUs,  247,  (see  title  Party  Walls,) 
To  pay  Money  for  Forbearance  to  Defendant ,  251,  (see  title  Forbearance.) 
To  pay  Money  for  Forbearance  to  Third  Person,  261,  (see  title  Forbearance.) 
To  pay  Money  in  Consideration  ofMan*iage,  254,  (see  title  Marriage.) 
To  pay  Money,  ^^c.for  Services  and  Works,  256,  (see  title  Work  and  Labor.) 
Relating  to  Contracts  of  Sale  of  Goods,  ^c.  261,  (see  title  Sale,)  "^ 

Relating  to  Contracts  of  Exchange,  274,  (see  title  Exchange,) 
Relating  to  Contracts  of  Loan,  275,  (see  title  Loan.) 
^      On  Warranties,  279,  (see  title  Warranty.) 

Relating  to  the  Use,  Sale,  ^-c,  of  Lands,  ^c.  267,  (see  titles  Landlord  and  Tenant, 

Scde,     Vendor  and  Purchcuei\) 
On  Guarantees,  314,  (see  title  Guarantee.) 
On  Promises  to  Inde^nnify,  316,  (see  title  Indemnity.) 
On  Promises  to  Marry,  (see  title  Marriage,) 
To  serve  and  employ,  824,  (see  title  Work  and  Labor,) 
To  perform  Works,  330,  (see  title  Works  and  Workmen,) 
Against  Bailees  in  general^  334,  (see  title  Bailees,) 
Against  Agents,  Factors,  ^c.  342,  (see  titles  Agent.     Auctioneer,) 
Against  Wharfingers,  362,  (see  title  Wharfingers,) 
Against  Farriers,  366,  (see  title  Farrier.) 
Against  Carriers  by  Land,  366,  (see  title  CanHers.) 
Against  Carriers  by  Water 9  365,  (see  title  Carriers. ) 
Against  Atlomies,  371,  (see  title  Attorney.) 
Pleas  in  Bar, 

general  issue  non  assumpsit,  908 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib. 

plea  that  contracts  were  made  by  defendants  jointly,  &c.  ib. 

to  a  declaration  on  a  guarantee,  that  the  person  for  whom  defendant  became 
guarantee  was  a  feme  covert,  909 

plea  confessing  causes  of  action  in  certain  counts,  and  certain  damage  thereby 
sustained,  and  general  issue  to  residue,  ib. 

statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 

to  action  by  indorsee  against  drawer  of  a  bill,  that  bill  was  given  to  secure  per- 
formance of  an  usurious  contract  between  acceptor  and  third  person,  909  a* 

infancy  of  defendant,  909  6. 

coverture  of  defendant,  909  6. 

plaintiff  an  alien  enemy  resident  here,  910 

plaintiff  an  alien  enemy  resident  abroad,  911 

bankruptcy  and  certificate  of  defendant,  under  6  Geo.  4.  c.  16.  ib. 

the  like  where  certificate  was  obtained  aAer  commencement  of  suit*  913 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  52. — 916 

the  like,  plaintiff's  election  to  come  in  under  commiesion,  917 

bankruptcy  of  plaintiff^  918 
Vol.  hi.  B 
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insolvent  debtors  act,  919 

plaintiff's  discbarge  under  insolvent  act,  7  Geo.  4.  c.  57. — 921 
Don  assumpsit  except  to  tbe  sum  tendered,  and  plea  of  tender,  922 
plea  of  set-off  to  tbe  sum  not  tendered*  923 
accord  and  satisfaction  by  delivery  of  a  pipe  of  wine,  924 
the  like  of  a  bond  given  in  satisfaction,  926 
account  stated,  and  delivery  of  defendant's  promissory  note,  926 
that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person,  ib. 
arbitrament  and  award,  927 
judgment  recovered  in  E.  B.  or  G.  P.,  929 
judgment  of  retraxit  in  former  action,  930 
release,  ib. 

that  plaintiff  signed  a  composition  deed  for  the  debt,  931 
set-off,  931  to  939 
plea  of  set-off,  931 

general  issue  and  notice  of  set-off,  932 
plea  of  set-off  to  action  by  executors  or  administrators,  933 
notice  of  set-off  in  action  by  executors  or  administrators,  933  a. 
plea  of  set-off  in  action  against  executors  or  administrators,  a. 
notice  of  set-off  in  action  against  executors  or  administrators,  ib. 
plea  of  set-off  in  action  by  assignees  of  bankrupt,  933  6. 
notice  of  set-off  in  action  by  assignees  of  bankrupt,  933  c. 
subject-matter  of  set-off, 

on  a  judgment,  934 

on  a  recognizance  in  another  court,  and  on  simple  contract,  935 
for  rent  due  on  a  lease,  936 
on  a  bond,  936  a. 
on  a  bill  accepted  by  plaintiff,  937 
on  a  bill  indorsed  by  plaintiff  to  defendant,  ib. 
on  a  promissory  note  made  by  plaintiff,  938 
on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib. 
use  and  occupation,  ib. 
work  and  labor  and  materials,  939 
goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 
plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's  factor 
as  a  principal,  plaintiff  being  unknown  to  defendant,  and  that  at 
the  time  of  the  contract  the  defendant  had  a  set-off  against  the 
factor,  ib. 
statute  of  limitations, 

non  oisumpni  infra  sex  annos^  940 
acHo  fMn  aecrevit  infra  sex  annos^  941 
by  and  against  executors,  6ic, 

general  issue,  that  neither  defendant  nor  testator  promised,  941 

defendant  ne  unquet  executor,  ib. 

defendant  ne  unquss  administrator,  942 

V^^ne  wiquea ^dmniBivBtor,  after  craving  oyer  of  letters  of  administration,  ib. 

plamtiff  ne  unques  administrator,  as  to  causes  of  action  contained  in  declaration,  ib. 

that  defendant  and  plaintiff  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  executors,  943 

^ea  to  an  action  against  an  executor,  that  there  were  other  contracting  parties 

Damdes  the  testator,  who  survived  the  testator,  ib. 

phne  adminiatravity  ib. 

pUne  administravit  by  executor  of  an  executor,  944 

pUne  adminiairavii  prater^  945 

plea  of  retainer  by  an  executor,  946 
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retainer  by  an  executor  on  a  bond,  ib. 

the  like  on  a  simple  contract  debt,  946 

judgment  against  testator,  outstanding  bonds,  and  judgments  against  defendant,  947 
Replications  in, 

to  plea  of  usury  to  an  action  ou  a  bill  of  exchange,  that  bill  was  indorsed  to  plain* 
tifi*  without  knowledge  of  usury,  and  for  value,  &c.  1 146 

denial  of  the  infancy,  ib. 

to  plea  of  infancy,  Uiat  meat,  d&c.  were  necessaries,  and  noLpros*  to  residue,  ib. 

ratification  after  defendant  came  of  age,  1 147 

the  like  in  another  form,  1148 

to  plea  of  alien  enemy  that  plaintiff  resides  here,  ib. 

to  bankruptcy,  that  defendant  promised  after  his  bankruptcy,  ib. 

to  plea  under  bankruptcy,  that  plaintiff  elected  to  come  in  under  commission,  denial 
of  such  election,  ib. 

to  plea  of  insolvency,  denying  defendant's  discharge,  1149 

to  plea  of  insolvency  admitting  plea,  1150 

the  like,  that  defendant  promised  after  discharge,  ib. 

the  like,  that  deb^  contracted  after  discharge,  ib. 

to  pleas  of  tender,  1151 

denial  of  tender,  ib. 

nil  debet  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  E.  B.,  or  C.  P.  before  tender,  1152 

a  writ  with  continuances,  1153 

a  prior  demand  of  the  debt,  1154 

a  subsequent  demand,  1 155 

«cmf/t7er,  admission  of  tender,  and  award  of  ventre,  1156 

to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 

to  plea  of  delivery  of  a  bill  of  exchange  accepted  by  defendant  inpayment,  stating 
presentment  and  dishonor  thereof,  1157 

to  plea  of  arbitrament,  denying  the  award,  ib. 

nul  Hel  record,  to  a  plea  of  judgment  in  the  same  court,  ib. 
,    the  like,  to  a  plea  ot  judgment  recovered  in  another  court,  115S 

to  plea  of  judgment  recovered,  denying  that  it  was  for  same  causes  of  action,  ib. 

to  plea  of  release,  nan  eetfachmh  ib. 

to  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 

to  plea  of  set-off,  nil  debei^  ib. 

to  set-off  on  recognizance,  &c.  md  iiel  record  and  nil  (ie6e/,  ib. 

statute  of  limitations  to  a  plea  of  set-off,  1 159 

to  plea  Court  of  Conscience  Act,  defendant  indebted  more  than  40«.  ib* 

to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160 

that  cause  of  action  did  accrue,  6lc.  ib. 

a  writ  sued  out  within  six  years,  1161 

that  plaintiff  was  abroad,  an  action  commenced  in  six  years  after  return,  ib. 

the  like  in  another  form,  1162 

that  defendant  was  abroad,  and  action  commenced  in  six  years  after  return,  ib. 

replication  in  an  action  by  executors  to  a  plea  of  statute  of  limitations,  that  teotatoc 
commenced  an  action  within  six  years,  which  abated  by  death,  and  that  within  a 
year  after  the  present  action  was  commenced  by  plaintiff  as  executor,  1162 

other  replications  to  statute  of  limitations,  1162  6. 

to  pleas  by  and  against  executors,  1163 

that  defendant  is  executor,  ib. 

to  plene  admimstravit^  that  defendant  had  assets,  ib. 

replication  and  award  of  inquiry  where  only  plea  of  plene  adnUniHratit  is  plead- 
ed, ib. 

to  plea  o( plene  adnunistravit  by  executor  of  executor,  1164 

the  like  to  a  plea  of  bonds  or  judgments  outstanding,  ib. 
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that  defendant  had  assets  at  the  time  he  had  notice  of  writ,  1 164 

that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's  hands,  ib. 

that  judgments  recovered  against  executor,  were  obtained  by  fraud,  1166 

judgment  fraudulently  confessed  for  more  than  was  due,  1 167 

to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void  for  fraud, 
1168 

to  plene  adminisiravit^  prayer  of  judgment  of  assets  quando  acciderinlf  ib. 

the  like  with  award  of  inquiry,  where  general  issue  was  not  pleaded,  1169 

replication  to  plea  of  plene  administravU  prater^  praying  judgment  as  to  the  10/., 
and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
Rejoinders  in, 

to  replication,  ante,  1146,  that  at  time  plaintifis  discounted  bill,  they  knew  of  the 
usury  mentioned  in  the  plea,  1220 

to  replication  to  plea  of  insolvency,  that  debt  contracted  before  discharge,  ib. 

denial  that  the  goods,  &c.  were  necessaries,  ib. 

denial  of  defendant's  confirming  the  promises,  1221 

to  replication  of  laliial  before  tender,  that  plaintiff  had  no  cause  of  action  at  time 
of  issuing  writ,  ib. 

to  like,  stating  time  when  writ  was  really  issued,  and  tender  before  that  time,  ib. 

the  like  of  process  out  of  the  Exchequer,  1222 

to  replication  to  plea  of  tender  of  prior  demand,  no  such  demand,  1223 

to  replication  of  subsequent  demand,  no  such  demand,  ib. 

to  a  replication  of  payment  to  plea  of  set-off  to  a  judgment  recovered  denying 
payment,  ib. 

that  release  was  obtained  fairly,  ib. 

that  action  did  not  accrue  within  six  years  of  issuing  writ,  ib. 

to  replication  of  a  kUital  showing  time  when  it  was  issued,  and  non  atsumpsit 
infra  sex  annos  of  that  time,  1224 

denying  record  of  writ,  ib. 

traverse  of  the  intent  of  issuing  the  writ,  ib. 

to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  did  not. ex- 
hibit his  bill  within  six  years  of  defendant's  first  return,  ib. 

to  replication  to  plea  of  statute  of  limitations  in  an  action  by  executors,  of  the  ac- 
tion being  brought  in  a  recent  time  after  testator's  death,  that  the  defendant 
did  not  appear,  nor  did  testator  declare  in  former  suit,  1225 

to  replication  that  assets  had  come  to  hand  since  exhibiting  bill  denying  the  fact,  ib. 

to  replication  that  the  judgments  against  defendants  were  obtained  by  fraud,  deny- 
ing fraud,  ib.    > 

SUR-REJOINDERS   IN, 

common  form  of,  1235 

that  debt  contracted  before  defendant  discharged  under  insolvent  act,  1234 
Rebutter  and  Sur-rebutter  in,  1236 
Pleas,  &c.  to  New  Assignment  in,  1237 
Fleas,  d&c.  Puis  Darrein  Continuance,  1238,  &c.  (see  title  Puis  Darrein  Con^ 

iinuance.) 
Demurrers  in,  1246,  (see  title  Demurrer.) 
Joinder  in  Demurrer,  1267 
ASSURANCE,  POLICIES  OF  (see  title  Fo/tcw*  o//fWttra/icc.) 
ATTAINDER  (see  title  Outlatory,) 

ATTORNEY,  [68 

assumpsit  by^  for  fees,  &»c.  for  evwy  description  of  business  and  journeys,  &c. 
for  prosecuting  a  commission  of  bankruptcy,  70 
for  procuring  a  bankrupt's  certificate,  ib. 
for  procuring  defendant's  discharge  as  an  insolvent,  ib. 
ag^nstf  for  negligently  conducting  cause  to  trial  without  evidence,  371 
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ATTORNEY— (conrtnued.) 

general  count,  for  improperly  conducting  an  action,  whereby  plaintifT 

did  not  recover  in  it,  374 
for  not  obtaining  judgment  so  soon  as  he  ought  to  have  done,  ib. 
general  count,  for  improperly  conducting  a  defence  to  an  action, 

whereby  defendant  failed  in  it,  377 
for  not  putting  in  bail,  whereby  his  client  had  to  pay  debt,  374 
for  not  putting  in  sufficient  plea  to  an  action,  375 
for  not  appearing,  and  for  suffering  judgment,  376 
for  not  giving  note  to  prisoner,  whereby  he  was  discharged,  378 
for  not  examining  title  to  estate  his  client  bought,  379 
for  taking  defective  security  from  grantor  of  annuity,  381 
general  count,  for  negligence  in  investigating  security,  383 
for  not  accounting  for  monies  received,  defendant  being  employed  to 
settle  a  debt,  ib. 
debt  a^ainst^  on  2  Geo.  2.  c.  23.  s.  24.  for  penalty  for  practising  as  an  attorney, 

(in  tne  name  of  another)  without  being  enrolled  and  admitted  as  such,  516  a. 
case  6y,  for  a  libel  on  him,  629,  641 
case  against,  for  not  releasing  plaintiff  out  of  custody  af\er  his  paying  debt  and 

costs,  &c.  606 
case  against^  for  negligently  conducting  a  cause  t6  trial  without  proper  evidence, 

669 
general  count  for  improperly  conducting  an  action,  669  a. 
for  not  causing  a  sufficient  title  to  an  estate  bought  by  plaintiff  to  be 

conveyed  to  him,  per  quod  he  could  not  resell  it,  669  o. 
general  count,  for  pegligeuce  in  investigating  title,  669  c. 
pleas  by,  in  abatement,  (see  title  Abatement)  895,  897 
ATTORNEY  GENERAL, 

information  by,  for  running  foul  of  king's  ships,  714 
AUCTION, 

assumpsit  for  not  completing  purchase  of  an  estate  at,  291 
for  not  taking  away  goods  sold  at,  265 
the  like  where  there  has  been  a  re-sale,  267 
AUCTIONEER  (see  title  Ageni.) 

assumpsit  by,  for  his  services,  &,c*  81 
AUDITORS  (see  title  Account,  Action  of.) 
AUTER  ACTION  PENDENT, 
plea  of,  in  abatement,  903 

in  bar  to  a  penal  action,  996 
I  AVERAGE, 

avera|re  losses  stated,  200  to  207,  (see  title  Policies  of  Insurance.) 
indebtiatus  assumpsit  for,  61,  2 

assumpsit  special  for,  by  owner  of  ship  where  anchor,  &c.  cut  away,  216 
the  like  where  ship  entangled  with  shore,  &c.  219 
where  ship  damaged  by  storms  was  laid  on  beach  and  bilged,  220 
AVOWRIES  (see  titles  Cognizance.     Replevin.) 
In  general, 
non  cepit,  1042 

commencement  of  an  avowry,  ib. 
commencement  of  a  cognizance,  ib. 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043 
commencement  of  a  second  avowry  or  cognizance,  ib» 
conclusion  of  an  avowry  or  cognizance,  ib. 
plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
cepit  in  alio  loco,  with  avowry  for  return,  1045 
that  defendant  took  the  cattle  damage-feasant  in  another  close,  1046 
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AVOWRIES— (con/inti««t) 
For  Rent, 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19.  s.  22. — 1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050  i 

the  like  for  a  quit  rent,  ib.  ' 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  1051 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib.  I 

avowry  under  distress  for  rent  on  common  appurtenant,  1052 

avowry  where  goods  fraudulently  removed,  1053 

avowry  for  double  rent,  plaintiff  holding  over  after  notice  to  quit  given  by  him,  on 
11  Geo.  2.  c.  19.— 1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37. — 1055 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

coffnizance  by  him  as  bailiff  of  other  tenant,  1057 
Far  Pooi-'«  Rate, 

avowry  for,  1057 
For  Damage-feasant, 

avowry  by  a  freeholder,  under  a  distress  damage-feasant,  1058 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib.  i 

avowry  for  a  distress  damage-feasant  by  a  commoner,  1059  I 

prescriptive  right  of  common,  1060 
AWARDS  AND  ARBITRATION, 

statement  of  making  of,  after  time  enlarged,  928 

indebitatus  assumpsit  on,  89 

do.  on  an  umpirage,  90 

assumpsit  on  parol  submission,  241 

debt  on,  where  submission  by  bond,  395 

debt*  on  award  under  judge's  order,  398 

pleas  in  debt  on 

no  award  made,  977 

stating  award  and  plaintiff's  non-performance  of  coodition  precedent,  ib. 

other  pleas,  978 

replications  stating  award  and  breaches,  1176 

rejoinder  no  such  award,  1226 

plea  of  arbitrament  and  award  in  assumpsit,  927 

plea  of,  in  trespass,  1062 

replication  thereto  denying  award,  1157 
AWARD  OP  VENIRE, 

form  of,  1156 


BAIL, 

pleadings  by  and  against  (see  title  Recognizance.) 

against  attorney  for  not  putting  in,  whereby  sheriff  fixed,  374 

case  against  justice  for  refusing  to  take,  825 

the  like  against  a  sheriff,  on  23  Hen.  6.  c.  9. — 821 

the  like  in  debt  on  that  act,  509 

at  the  suit  of  bail  to  the  sheriff  for  not  indemnifying,  319 

against  the  sheriff  for  taking  insufficient  bail  in  replevin,  754 

case  against  marshal  for  escape,  where  defendant  surrendered  in  discharse  of 

bail,  743  ® 

replication  to  plea  of  estoppel  of,  defendant  having  put  in  bail  in  wrong  name, 

BAIL  BONDS  (see  title  Recognizances.) 
declarations  on 
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fiAIL  BONDS— {continued.) 

debt  by  assignee  of  sheriff  when  first  suit  was  by  bill,  445 
the  like  where  proceedings  in  first  action  were  by  original,  450 
the  like  in  G.  r.  against  principal  or  bail,  451 

on  bail  bond,  at  suit  of  assignees  of  sheriflT  of  county  palatine  of  Dur- 
ham, where  defendant  arrested  on  a  latitat,  463 
case  for  not  assigning  of,  755 
pleas  in  debt  upon 

no  process  against  principal,  979 
no  such  writ  of  latitat  issued,  ib. 
no  affidavit  filed,  ib. 
debt  levied  against  principal,  980 
ease  and  favor,  981 
camperuit  ad  diem,  982 
other  pleas,  ib. 
replication,  denying  the  ease  and  favor,  &c.  1177 
BAILEES  AND  BAILMENT  (see  also  title  Account) 
assumpsit  against,  333 

bailee,  without  reward,  for  not  taking  care  of  goods,  334 
for  not  returning  casks,  or  paying  for  them,  335 
bailee  having  care  of  goods,  &c.  lent  to  him,  ib. 
a  pawn-broker  for  losing  a  pledge,  336 
hirer  of  a  horse  for  immoderate  riding,  &c.  337 
the  hirer  of  household  furniture,  339 
watchmaker,  for  loss  of  watch  delivered  him  to  repair,  340 
count  against  bailee  for  negligence,  342 
a  wharfineer  for  loss  of  goods,  6lc,  352 
a  farrier  (or  badly  shoeing  plaintiff's  horse,  355 
carriers  by  land,  356  to  365  (see  title  Carriers.) 
carriers  by  water,  365  to  371  (see  title  Carriers.) 
attorneys,  371  to  383  (see  title  Atlomey.) 

agents,  auctioneers,  factors,  &c.  343  to  351  (see  the  reapecHve  tiiles.) 
case  against 

bailee  for  negligence,  stating  purpose  of  bailment,  669  g. 

bailee,  without  reward,  for  not  taking  care  of,  and  re-delivering  on  request, 

670 
general  count  against  bailee  for  negligence,  669  g. 
bailee  of  lease,  for  pawning  it,  671 
I  miller,  for  mixing  corn,  672 

'  acceptor  of  bill  for  cancelling  his  acceptance,  673 

for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  674 
coal-meter  for  not  properly  measuring  coals,  whereby  plaintiff  paid  for 

more  than  he  had,  676 
for  putting  plaintiff 's  mare,  taken  damage  feasant,  into  defendant's  farm 

yard,  where  it  was  gored,  678 
carriers  by  land,  651  to  654  (see  title  Carriers.) 
by  water,  656  to  665  (see  title  Carriers.) 
inn-keepers,  667,  8  (see  title  Inn-keeper.) 
BAILIFF  (see  titles  Cognizance.     Distress.     Servant) 
assumpsit  by,  for  fees,  72 
case  against,  for  negligence  under  a  distress,  669 d. 
case  against  sheriff's  bailiff  for  extortion,  827 
traverse  of  defendant's  being  bailiff,  1190 
I  BANK  NOTE, 

I  trover  for,  835 

I  declaration  by  bearer  of  country  bank  note,  130 

assumpsit  on  warranty  of,  286 


h 
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BANKRUPT  AND  BANKRUPTCY  (see  Uile  Assignees.) 
declaration  by  a  messenger,  for  his  fees,  72 
feigned  issue  lo  try,  237,  239  ... 

case  for  libel  charging  plaintiff,  an  attorney,  with  misconducting  a  commission, 

629 

pleas  in  trespass  justifying  under  commission  of,  1062 

plea  of  defendant's  bankruptcy  in  assumpsit,  911 

the  like  when  certificate  obtained  afler  suit  commenced,  913 

the  like  to  action  on  a  bill  that  the  holders  of  it  proved,  and  that  plaintiff  entitled 
to  benefit  of  their  proof,  916  I 

the  like,  plaintiff's  election  to  come  in  under  commission,  917 

plea  of  bankruptcy  of  plaintiff  pending  the  suit,  918 

plea  of  defendant's  bankruptcy  in  debt  on  simple  contract,  956  | 

plaintifTs  bankruptcy  to  debt  on  bond,  970 

the  like  in  covenant,  1021  -^ 

the  like  in  covenant  on  a  lease  that  defendant's  assignees  accepted  it,  1020 

plea  in  detinue  at  the  suit  of  assignees,  denying  bankruptcy,  &c«  1028  j 

plea  puis  dui^ein  coniinumice  of  defendant's  bankruptcy,  1243 

replications  in  assumpsit, 

promise  of  defendant  after  bankruptcy,  1148 
denial  of  plaintiff's  election  to  come  in  under  commission,  ib. 
BARGAIN  AND  SALE  (see  title  Sale) 

inroUed,  pleaded,  576 
BARON  AND  FEME  (see  title  Husband  and  fVife.) 
BARRATRY, 

losses  by,  stated,  198  to  200,  (see  title  Policy  of  Insurance.) 
BASTARDY  BONDS, 

declaration  on,  by  succeeding  overseers,  440 

plea  in  action  on,  non  damnificatus^  983 
removal  to  another  parish,  984 

replication,  1177 

rejoinder,  1226 
BEQUEST 

of  chattel,  real  or  personal  property,  how  pleaded,  591,  2 
BILL  OP  EXCHANGE, 
Assumpsit  on  Inland  BiUs^ 

drawer  against  acceptor  on  general  acceptance,  144 

the  like  on  bill  with  a  wrong  date,  145 

by  drawer  of  bill  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  particular  place,  ib. 

on  bill  returned  to  and  taken  up  by  drawer,  147_ 

on  acceptance  varying  as  to  time  from  bill,  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor,  on  general  acceptance,  ib. 

by  payee  of  bill  drawn  by  firm,  150 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  particular  place,  149  ]  i 

the  like  in  another  form,  152 

indorsee  against  acceptor,  on  a  general  acceptance,  ib. 

indorsee  against  acceptor,  where  bill  payable  at  bankers,  2&c.  153 

short  indorsements,  154 

indorsement  by  a  firm,  ib. 

indorsement  by  agent,  155 

by  holder  of  bill  payable  to  order  of  fictitious  payee  against  drawer,  &c.  ib. 

indorsee  of  executor  or  administrator,  156 

partial  indorsement,  ib. 

payee  against  drawer,  on  default  of  acceptance,  ib. 
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BILL  OF  EXCHANGE— (conftmied.) 

the  like  where  no  effects  in  drawee's  handsi  167 
payee  against  drawer,  on  de&ult  of  payment,  ib. 
payee  against  drawer,  on  default  of  payment,  where  bill  payable  at  particular 

place,  168 
payee  against  drawer,  on  default  of  payment,  where  no  effects,  169 
payee  against  drawer  or  indorser,  when  drawee  not  found,  160 
by  payee  or  indorsee  against  a  drawer  or  indorser,  who  dispensed  with  present- 
ment, ib. 
indorsee  against  drawer,  stating  protest,  161 
against  drawer  or  indorser,  on  default  of  acceptance,  ib. 
indorsee  against  drawer,  on  default  of  acceptance  where  no  effects,  ib* 
indorsee  against  drawer  or  indorser,  on  default  of  payment  generally,  162 
the  like  on  default  of  pajrment  at  particular  place,  ib. 
indorsee  against  drawer,  on  default  of  payment  where  tio  effects,  ib. 
by  baron  and  feme,  on  bill  to  feme  whilst  sole,  against  acceptor,  ib. 
by  baron  and  feme  against  drawer  or  indorser,  where  bill  became  due  afker  mar- 
riage, ib. 
by  husband  alone  where  he  married  before  the  bill  became  due,  163 
against  baron  and  feme,  on  bill  accepted  by  her  while  sole,  ib* 
by  surviving  payee  or  indorsee  against  acceptor,  ib* 
by  surviving  partners,  d&c.  against  drawer  Or  indorser,  where  bill  became  due  Hf 

ter  death  of  partner,  164 
against  surviving  acceptor,  ib. 

against  surviving  drawer,  &c.  where  bill  dishonored  in  life-time  of  deceased,  ib* 
against  surviving  drawer  or  indorser,  where  bill  dishonored  after  death,  ib. 
by  assignees  of  bankrupt  indorsee  against  acceptor,  166 
by  assignees  against  drawer,  &c.  where  bill  due  after  bankruptcy,  ib. 
by  executor  or  administrator  of  payee,  &c.  against  acceptor,  ib* 
by  executor,  &c.  of  payee,  d&c.  against  drawer,  where  bUl  due  after  death,  166 
by  executor,  &c.  on  promise  to  him  against  acceptor,  where  bill  due  above  six 

years,  ib. 
against  executor  or  administrator  of  acceptor,  167 
On  Foreign  Bills  of  Exchange^  167  to  178 
drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167 
the  like  in  another  form,  stating  more  fully  the  duration  of  usances,  169 
drawer  against  acceptor,  where  bill  paid  aupra  proie$i  by  third  person,  ib. 
by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  accepted,  the 

other  indorsed,  170 
special  indorsement  in  full  of  one  part  of  bill  stating  time  and  place,  171 
payee  or  indorsee  against  drawer,  &c.  on  refusal  to  accept*  172 
second  indorsee  against  first  indorser  of  bill  protested  for  non-acceptance,  173 
payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay,  174 
payee  against  drawer  on  bill,  protested  both  for  non«>acceptance  and  non-payment, 

176 
by  indorsee  against  acceptor  stiprapro/e«<,  176 
the  like  by  indorsee  in  another  form,  ib. 

by  drawee  who  accepted  8vpra  protest  for  non-acceptance  for  honor  of  second 
indorser  against  first  indorser,  177 
Debt  on, 

by  drawer  of  bill  against  the  acceptor,  388 
payee  against  drawer  on'  default  of  accepter,  ib*    ' 
Other  DeaaraOonsrelaiing  to^ 
assumpsit  for  not  discounting,  277 

for  not  rendering  ai(  account  of,  860 
for  not  indemnifying  accommodation  acceptor,  316 
for  not  delivering  of,  in  payment  for  goods,  261 
Vol*  IIL  <5 
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BILL  ov  EXCHANGE— (con/tfMed) 

(Mher  Declaratiom  rdoHne  to, — {cofdinueJL) 

against  agent  tor  not  obtaining  a  good  bill,  346 
case  against  acceptor  for  cancelling  acceptance,  673 
trover  for,  836 

Plea  of  delivery  of,  in  satisfaction  of  promises,  926 
set-off  on,  937 

that  bill  given  on  an  usurious  contract,  909  a. 
Replication  denying  the  usury,  1146 

Rejoinder  thereto  that  plaintiff  was  not  a  bond  fide  holder,  1220 
BILL  or  LADING  (see  title  Charter  Party.) 

assumpsit  upon,  for  loss  of  goods,  365 
BILL  OF  MIDDLESEX  (see  title  Latitat.) 
BILL  OF  SALE, 

plea  in  detinue  of  delivery  of,  of  ship,  as  a  collateral  security,  1028 
BLANKS, 

demurrer  for  leaving  blanks  in  declaration,  1247 
BONA  NOTABILIA, 

plea  that  administration  void,  because  intestate  had  bona  notabilia  in  several  dio- 
ceses, 1040 
replication  that  he  had  not,  1187 
BOND  (see  also  titles  Boi/ Amdf.     Deed.    JBmtow.    Replmn  Bonds.) 
debt  on  bonds, 

1.  generally,  436 

in  the  King's  Bench,  ib. 
in  the  Common  Pleas,  437 
on  Jamaica  bonds,  43)8 
counts  on  several  bondst  439 
excuses  of  profert,  ib. 

2.  specially  stating  conditions  and  breaches, 

in  general,  440 

on  bastardy  bond,  ib. 

on  annuity  bond,  442 

on  bond  to  replace  stock,  ib. 

on  bond  to  perform  covenant  tn  another  indenture,  444 

on  bail  bonds,  446  to  456  (see  title  Bail  Bond.) 

on  replevin  bonds,  466  to  462  (see  title  Replevin  Bond.) 

3.  relating  to  character,  &c.  in  which  the  party  sues  or  is  sued,  464, 

general  observations,  ib.  &,c. 

by  baron  and  feme,  ib. 

by  assi^ees  of  a  bankrupt,  465 

by  surviving  obligee,  464 

by  executor  of  obligee,  465 

by  an  administrator,  466 

against  baron  and  feme,  467 

against  executor  or  administrator,  468 

against  heir  of  obligor,  ib. 

against  the  heir  and  devisee  of  obligor,  469 

at  the  suit  of  treasurer  of  a  friendly  society,  established  before  the 
10  Geo.  4.  c.  66^  and  confirmed  according  to  that  act,  470 

at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the 
10  Geo.  4.  c.  56.— 471 
trover  for,  835 

plea  of  bond  given  in  satisfaction,  925 
set-off  on,  936 

outstanding  bond  pleaded  by  an  executor,  947 
pleas  to  debt  on  (see  title  Debt.) 
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BOROUGH  COURT  ot  SOUTHWARK, 
eommencemeot  of  declaration  in,  23 
assumpsit  on  judgment  of  Borough  Court  of  Liverpoolt  415 
BREACHES, 

in  assumpsit, 

of  common  assumpsit,  counts  in  general,  90 
at  the  suit  of  a  surviying  partner,  92 
against  ditto,  94 

at  the  suit  of  husband  and  wife,  96 
against  husband  and  wife,  97 
at  the  suit  of  assignees  of  a  bankrupt,  99,  100,  1 
at  the  suit  of  executors,  102,  4,  6 
against  executors,  106,  7,  8,  9 
at  the  suit  of  administrators,  110,  11, 12 
against  administrators,  112,  18,  14 
in  debt, 

in  general,  387 
special,  of  bonds,  440 

double  breaches  assigned  in  a  declaration,  440, 1,  2 
the  like  in  replication,  1180  (see  title  Suggestion  of  Brwchei.) 
in  covenant, 

non-payment  of  rent,  552 
not  repairing,  &c.  556  to  559 
in  general,  559 
suggestion  of  breaches  (see  title  Suggestion  of  Br«acAef.) 
BRIDGE, 

assumpsit  for  calls  on  shares  relating  to,  52,  3 
by  Yauxhall  Bridge  Company,  53 
BROKER  (see  also  tide  Agent,) 

assumpsit  by  insurance  broker  for  fees,  &c.  79 

for  premiums  of  insurance,  80 
by  factor  or  agent,  78 
by,  on  policy  of  insurance,  178 
case  against,  for  misconducting  a  distress,  669  d. 
case  against,  for  not  giving  copy  of  chaises  of  distress,  726  (and  see  title  Dis* 

tress.) 
plea  of  set-off  of  debt  due  from,  in  action  by  principal,  939 
BUBBLE  ACT, 

plea  of,  in  covenant,  1002 
BUILDER  AND  BUILDINGS, 

assumpsit  on  a  building  agreement,  for  not  performing  it,  330 

for  not  fixing  a  steam  engine  properly,  331 
assumpsit  for  contribution  to  a  party-wall,  54,  247,  248,  250  (see  title  Party- 
WA) 
BULIi, 

assumpsit  for  the  use  of,  61 
BTE-LAW  (see  title  Friendly  Socieiy.) 

debt  on,  for  payment  or  money  to  College  of  Surgeons,  401 

CALLS, 

Assumpsit  fort 

on  shares  of  a  bridge,  52,  3 

the  like  at  suit  of  treasurer  of  bridge  company,  53 

calls  under  a  road  act,  ib. 

at  suit  of  treasurer  of  company  for  canal  calls,  ib. 
Debt  ybr, 

against  subscriber  for  road  calls  on  statute,  for  his  subscription,  390 
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CALLS—  (continued. ) 

Debt  far — (conlttiuecL ) 
for  road  calls  on  another  statute,  giving  general  form  of  declaringt  390 
for  instalment  of  subscription  towards  making  canal  under  private  act,  391 
for  calls  made  by  Yauxball  Bridge  Company,  393 
CANAL, 

for  calls,  (see  title  Calls.) 
case  for  diverting  course  of  navigable  canal,  796 
case  for  using  more  water  to  mill  pn  canal  than  necessary,  797 
CANCELLING, 

case  for  cancelling  acceptance  of  bill,  673 
CAPIAS  AD  RESPONDENDUM  (see  title  Writ.) 

pleaded  in  E.  B.  or  C.  P.  446,  460,  1 
CAPIAS  AD  SATISFACIENDUM, 

pleaded  417  I 

plea  by  bail  that  none  was  issued  against  principal,  979  I 

arrest  under,  1088,  9 

arrest  under,  issued  out  of  Palace  Court,  1091 
replication  setting  out,  1 182 
CAPTAIN  (see  also  titles  Agent.     Carriers  by  Water.) 
aausmpsit  by, 

for  wages,  as  against  owner,  67 
the  like  at  suit  of  ship-steward  or  mate,  66 
against,  Tor  wages  at  suit  of  sailor,  ib. 
against,  under  bill  of  lading  for  loss  of  goods,  366 
against  owner  of  goods  for  not  unloading,  367 
case  against,  for  deviating,  whereby  ship  ezpos^  to  storm,  666 

for  neglecting  unloading  goods  from  ship,  664 
CAPTURE, 

losses  by,  stated,  193  to  196  (see  title  Policy  of  Insurance.) 
CARDS, 

assumpsit  for  money  won  at  cribbage,  234 
CARRIAGES,  &c. 

assumpsit  for  hire  of,  48 

for  standing  of,  48 
for  work  and  labor  with,  76 
case  for  negligence  in  driving  of,  660,  660  d. 
trespass  for  driving  of,  against  plaintiff's  carriage,  860 
pleas  excusing  trespass  from  plaintiff's  negligence,  1097 
CARRIAGE  OF  GOODS  (see  title  Freight.) 

assumpsit  for,  77 
CARRIERS  (see  tiUe  Bailee.) 

assumpsit  fcy,  for  carriage  of  goods,  76,.  77 
for  booking  parcels,  86 

against  owner  of  goods  for  not  unloading,  whereby  plaintiff  lost  freight, 
Q£rC«  367 

the  like  against  owner  for  bringing  on  board  smuggled  goods,  369 
•9 gainst  Carriers  by  Landt 

for  loss  of  goods,  366 

for  not  carrying  passenger,  369 

for  taking  more  passengers  |than  legal,  whereby  plaintiff  prevented 
from  proceeding  on  journey,  360 

second  count,  for  not  providing  sufficient  room,  361 

for  negligence  and  overturning  coach,  whereby  plaintiff's  arm  bro- 
ken, 362 
Against  Carriers  by  Water^ 

against  captain  on  bill  of  lading  for  loss  of  goods,  366 
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CARRIERS— (conlifAecL) 

Case  AgmnBt  Carrier/i  Inf  Land^ 
for  loss  of  a  box^  p61 

for  not  carrying  a  box  within  a  reasonable  time,  653 
against  coach  p/oprietors,  for  loss  of  a  parcel  which  they  engaged 

to  carry  wit|l  a  passenger,  ib. 
second  coanf,  stating  termini  of  journeyt  with  less  particularity, 

653  a. 
third  count,  merely  stating  that  defendant  had  plaintiff's  parcel  to 
carry  to  its  destination,  without  describing  them  as  coach  own- 
ers, or  termination  of  journey«  653  a. 
fourth  count  for  not  taking  care  of  parcel  generally,  654 
for  not  forwarding  parcel,  ib. 

for  negligent  driving,  and  breaking  plaintiff's  gig,  &a  650  a. 
Against  Carriers  hy  Water, 

against  captain  under  bill  of  lading,  for  deviating  from  voyage,  &c« 

666 
for  neglecting  unloading  goods  from  ship,  664 
against  a  carrier  by  water,  for  loss  of  goods,  and  injuring  them  in 

unloading,  ib. 
against  owner  for  not  obtaining  cocquet,  whereby  goods  forfeited, 

665 
information  by  attorney-general  for  running  foul  of  king's  ships, 
714 
CASE  (see  also  title  Trover.) 
Declarations  iff, 

beginnings  and  conclusions  of  a  declaration  in  case  in  K.  B*.  280 
the  like  in  C.  P.  696 

I.  FOR  TORTS   TO   THE    PERSON. 

Far  keeping  niMchievans  AnmaU,  596,  8 

In  consequence  of  public  Nuisance,  598,  (see  title  JVuisance.) 

For  malicious  Prosecutions,  600,  (see  title  Malicious  Prosecutions^) 

For  lAbelsj  624,  (see  title  Slander. ) 

For  Slanderous  Words,  638,  (see  title  Slander.) 

For  Criminal  Cowoersation,  642 

For  debaiuching  Daughters,  ^c,  643 

For  enticing  away  Apprentices,  ^c,  645, 6,  (see  title  Aporentices.) 

For  careless  Drioing,  647,  (see  titles  Carriages.     Carrier.) 

Against  Inn-keeper,  668,  (see  title  Inn-keeper.) 

II.  FOR  TOB,T   TO  PERSONAL  PROPERTY. 

Against  Carriers^  651  to  665,  (see  title  Carriers.) 

Against  Imti'heepers,  667,  (see  title  Inn^keeper. ) 

J^ainH  Attormes^  669,  (see  title  Attomq.) 

Against  a  Bailiff,  669  d,  (see  title  Bailiff.) 

Against  Bailees  in  ^enerw,  669  t,  (see  title  Bailee.) 

iZr  Deceit  and  Misrepresentation,  ^c.  679,  (see  title  Deceit.) 

For  negligent  driving  Carriages,  708,  (see  title  Ca}Tiage8.) 

For  negligent  navigating  ships,  713,  (see  title  Ships.) 

ForiUegal  Distresses,  717  to  730,  (see  title  Distress.) 

For  excessive  Levies,  727,  (see  title  Excessive  Levy. ) 

For  Rescue  and  Pound-breach,  732,  (see  titles  Rescue.    Pourul'breach.) 

For  escapes,  737,  (see  title  Escape. ) 

For  False  Returns,  ^c.  748,  (see  title  False  Return.) 

For  not  taking  Replevin  Bond,  750 

For  taking  insufficient  Pledges  in  replevin,  754 

For  not  assigning  Bail  Bond,  755 

For  not  oheymg  aubpmna,  767 

For  infringing  Copyrights,  760,  (see  title  Copyright.) 
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CA8^— {continued.)  * 

Declarations  in — (conti$med,) 

For  infringing  Patents^  764,  (see  title  PaUni.) 
For  injury  to  Property  in  Reversion^  767 

in.  FOR  TORTS  TO  REAL  PROPERTY  CORPOREAL. 

To  Houses,  ^c.  in  possessionj  768,  (see  title  ^/^Usance,) 

To  Houses^  ^c.  in  Kwertion,  778,  (see  title  Reversion.) 

For  not  repairing  Fences^  780,  (see  title  Fences,) 

For  not  carrying  away  Tithes^  782,  (see  title  Tuhe.) 

For  Waste,  734,  (see  title  Waste.) 

For  injuries  to  Watercourses,  788,  (see  title  Waier-courses,) 

IT*  FOR  TORTS  TO  REAL  PROPERTY  INCORPOREAL. 

For  Disturbance  of  Rights  of  Common,  799,  (see  title  Common.) 

For  Disturbance  of  Ways,  807  (see  title  Way.) 

For  Disturbance  of  Ferries,  814 

For  Disturbance  of  a  Pew,  817 

For  Disturbance  of  a  Market,  818 

For  Disturbance  of  Franchises,  ToUs,  Offices,  Ferries,  ^c.  818 

V.    UPON    STATUTES. 

By  Party  grieved. 
on  8  Anne,  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818 
on  23  Hen.  6.  c.  9.  for  refusing  bail,  821 
on  24  Geo.  3.  against  justice,  for  refusing  bail,  826 
on  28  Eliz.  c.  4.  against  sheriff  for  extortion,  827 
Pleas  in  Bar  in  general,  in 

general  issue,  in  case  or  trover  by  one  defendant,  1030 

the  like  by  several  defendants,  ib. 

plea  of  general  issue  by  Solicitor  of  Customs,  on  behalf  of  the  King,  under  9 

Geo.  4.  c.  25,  ib. 
confessing  causes  of  action  as  to  part,  and  general  issue  to  residue,  1130 
statute  of  limitations,  ib. 
accord  and  satisfaction,  1031 
For  Slander. 

that  plaintiff  was  guilty  of  thed,  1031 

that  plaintiff  was  guilty  of  perjury,  1033,  1037 

that  plaintiff  was  insolvent,  1034 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  (orih  in  declaration,  charging  plaintifi^ 

a  proctor,  with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1035  a. 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought  to  a 

court-martial,  1037 
plea  (to  declaration  for  libel,  accusing  plaintiff  of  perjury)  that  plaintiff  did  per- 
jure himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
Jit  the  Suit  of  Executors,  ^c. 

pleas  in  trover  that  administration  is  void,  &c.  showing  how,  1040 
Replications  in 

replication  and  award  of  ventre,  d&c.  where  part  of  causes  of  action  confessedt 

1186 
to  pleas  justifying  slanderous  words  de  injurid,  ib. 

to  plea  in  trover  o£bonanotabUia  in  several  dioceses,  denying  it,  &c.  1187 
Demurrers  (see  title  Demurrer.) 
Joinder  in  Demurrer,  1267 
CASSETUR  BILLA  VEL  BREYE, 
entry  of,  1143 
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CATTLE  (see  also  t&es  Feneei.    Horseg.    Replevin.) 
aasumpsit  for,  sold,  65 
for  tolls  on,  51 
for  assigDment  of,  59 
for  keep  of,  ib. 
for  hire  of,  60 
for  work  with,  76 
case  for  injuring  of,  598 

for  keeping  mischievous  cattle,  596,  8 
trorer  for,  835 

trespass  for  chasing  of,  specially  or  generally,  858 
for  seizing  of,  859 
for  converting  of,  ib. 
CELLAR, 

case  for  keeping  it  badly  covered,  ner  quod  plaintiff  fell  in,  &c.  599  a. 
CEPIT  IN  ALIO  LOCO  (see  title  RepUinn.) 

plea  of,  1045 
CERTIFICATE, 

debt  against  attorney  for  penalty,  for  practising  without,  516  a. 
CHARTER  PARTIES, 
DeclaraiioM  tn, 
in  whose  name  action  to  be  brought,  221,  note 
how  to  frame  declaration,  ib. 

assumpsit  on,  owner  against  freighter,  for  not  loading,  and  demurrage,  &€»  221 
by  owners,  against  assignee  of  freighter,  for  damage  in  detaining  ship  beyond 

days  of  demurrage,  and  for  freight,  &c.  226 
debt  on,  for  penalty  incurred  by  not  loading  cargo,  and  for  freight,  426 
covenant  on,  for  freight  and  demurrage,  5^ 

for  not  loading  in  time,  and  not  paying  pilotage,  531 
by  freighter  ajrainst  owner,  with  special  damage,  533 
PUae  tn  Debt  on  (see  title  Beht.) 
that  ship  did  not  stay  the  due  number  of  lay-days,  991 
that  plaintiff  would  not  receive  cargo,  ib. 
that  defendant  did  load  the  cargo,  992 
that  ship  departed  before  the  expiration  of  time,  ib. 
that  ship  not  sea-worthy,  and  did  not  arrive  in  time,  990 
Pleas  in  Covenant  on^ 
that  defendant  did  not  keep  ship  on  demurrage,  1007 
that  defendant  did  send  cargo  aboard,  1008 

that  defendant  would  have  sent  the  goods,  but  the  vessel  not  tight,  &c.  ib. 
that  defendant  has  paid  the  sum  claimed,  1009 
that  he  did  not  keep  the  ship  on  demurrage,  ib. 
RepUcaiioM  in  Debt  on^ 

that  defendant  did  not  offer  a  cargo,  1180 
that  ship  did  not  sail  before  the  expiration  of  time,  ib. 
CHASING  CATTLE, 

case  for  chasing  with  dogs,  598 
trespass  for,  858 
CHATTELS, 

indebitatus  assumpsit  to  pay  by  chattels,  38 
indebitatus  assumpsit  for,  55 
how  to  describe  them,  835 
CHECKS  ON  BANKERS, 
assumpsit  on,  148,  4 
CHIMNEY, 

case  by  reversioner  for  stopping  up,  778 
CHRISTIAN  NAME, 

misnomer  in,  pleaded,  901  (see  title  Abatement.) 
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CHURCH  (see  title  Pew.)  , 

CHURCHWARDENS  (see  title  Oterseers.)  j 

declaration  by,  on  bastardy  bond,  440  ^ 

plea  justifying  turning  plamtifT  out  of  house,  under  69  Geo.  3.  c.  12.  s.  24, 1137 

CLERK, 

commencement,  &c.  of  declaration  by  a  clerk  or  treasurer,  d&c.  of  trustees,  dc^c. 

under  a  statute,  36  I 

declaration  against  him,  ib. 

assumpsit  against  one  of  clerks  of  Petty  Bag  Office,  32  ^ 

assumpsit  by,  for  work  and  labor,  as  one  of  Six  Clerks  in  Chancery,  70  | 

as  clerk  in  Exchequer,  ib.  v 

plea  justifying  imprisonment  of  a  clerk  for  embezzlement,  1080 
CLOSE  (see  title  Trespass.) 

declaration  for  trespass  to,  866,  &c. 
COAL-METER, 

case  against,  for  not  properly  measuring  coals,  676 
COGNIZANCE  (see  titles  Avowry.     Replevin.) 
commencement  and  conclusion  of,  1042,  3 
for  rents,  1047  to  1057 

for  poor  rates,  1057  \ 

for  distresses  damage  feasant,  1058,  9 
for  a  return,  1045 
as  bailiff  of  executor,  1055 
COLLOQUIUM, 

stated  in  pleading,  634 
COLOR  GIVEN, 

in  pleading,  1101 
COMMENCEMENTS, 
of  declarations, 

in  general  (and  see  title  Declaraiion)  7  to  36 
in  assumpsit,  7,  12 
in  account,  ib. 
in  annuity,  13 
in  debt,  8,  13,  384 
in  detinue,  14 
in  debt  and  detinue,  ib. 
in  covenant,  9,  13 
in  case  of  trover,  14 
in  trespass,  ib. 
of  pleas  in  general, 

in  abatement,  895  to  903 
in  bar,  908 
of  replications,  1142  (see  title  McUement.) 

in  bar,  1 144,  5 
of  rejoinders,  1219 
COMMISSION, 

assumpsit  for,  78  i 

of  bankruptcy,  case  for  maliciously  suing  out,  617 
COMMITTITUR,  ^ 

of  a  prisoner  to  custody  of  marshal,  stated,  419,  423 
COMMON  COUNTS, 

in  assumpsit,  37  to  114  (see  title  Assumpsit) 
in  debt,  385  to  387  (see  title  Debt) 
COMMON  INFORMER  (see  title  Statutes.) 
COMMON,  RIGHTS  of, 

declarations  respecting 

case  for  disti^rbance  of  common  of  pasture  by  putting  on  cattle,  799 
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COMMON.  RIGHTS  of— (con/titwed.) 

for  not  suffering  fields  to  He  fallow  in  rotations  802 
by  building,  &c.  804 
by  inclosing,  &c.  ib. 
by  digging  turves,  805' 
by  rabbits,  ib. 
^  by  taking  dung  off,  ib. 

by  putting  heaps  of  dung  on,  ib. 
by  trespassing  with  horses,  806 
case  for  disturbing  common  of  turbary,  806 

of  estovers,  807 
ejectment  for  common  of  pasture,  877 
avowries  and  cognizances  respecting 

cognizance  for  distress  for  rent  of  cattle  on  common  appurtenant,  1052 
prescriptive  right  of  common  of  pasture,  1060 
<  pleas  in  trespass  respecting 

common  of  fishery,  1106 

common  of  pasture,  prescriptive  by  freeholder,  1109 

by  copyholder,  1111 
by  a  rector,  1112 
pur  cause  de  vidnagef  1113 
common  of  estovers,  6c.  1115 
pleas  in  bar  of,  in  replevin,  to  avowries  damage  feasant, 

that  plaintiff  had  right  of  common  in  locus  in  quo^  1198 
denial  of  defendant's  right  of  common,  1200 
replications  in  trespass,  denying  the  defendant's  right  of  common,  1211 
approvement  of  common,  1212 
the  like  in  replevin,  1231 
COMJttON,  TENANCY  in  (see  title  Tenants  in  C<mimon.) 

pleaded,  571 
COMPANY  (see  title  Partners.) 

declaration  by  a  clerk,  &c.  to,  empowered  to  sue  under  a  statute,  36 
COMPERUIT  AD  DIEM, 

plea  of,  to  debt  on  bail  bond,  982 
replication  to,  ih.  note. 
COMPOSITION  (see  title  Accord  and  Satisfaction.) 

plea  in  assumpsit,  that  plaintiff  signed  a  composition-deed  for  the  debt,  931 
by  a  vicar  on  a,  for  tithes,  46,  57,  8 
CONCLUSIONS 

of  declarations  in  general  (see  title  Declarations,) 
of  pleas  in  abatement,  895  to  903 
of  pleas  in  bar  in  general,  907 
of  replications,  1145 
of  rejoinders,  1219 
CONDITIONS  PRECEDENT, 

averment  of  performance  of,  555 
plea  of,  985,  6 

plea  of  plaintiff 's  non-performance  of,  989 
CONFESSION, 

plea  confessing  part  of  causes  of  action  in  assumpsit,  and  general  issue  to  the 

rest,  909  i 

plea  confessing  causes  of  action  in  case,  1030 
plea  to  new  assignment,  confessing  trespasses  newly  assigned,  and  relinquishing 

general  issue,  6lc.  1237 
replication  taking  judgment,  1186 
plea  of  confession  in  partition,  1392 
Vol.  III.  D 
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CONSIDERATIONS,  Statement  of  (sm  yoI.  i.  Index,  title  Comidtratian.) 

past  or  executed, 

in  indebitatus  assumpsit,  37  t 

in  qiiantum  meruit  or  viUebant  countSi  37,  8 

in  common  counts  in  debt,  385  7; 

in  special  assumpsit,  226  to  383 
continuing,  307 
concurrent,  268 
future  or  executory,  261,  261 
mutual  promises,  226,  321 
CONSIGNEE, 

by  consignee  against  captain,  on  bill  of  lading,  for  loss  of  goods,  366 

CONSTABLE, 

demand  of  copy  of  warrant  from,  6 

justifications  of  imprisonments  by,  1076,  1083,  &c. 
CONTINGENCY, 

declarations  on  a  bill  payable  on,  149 
CONTINUANCES, 

stated,  1163 

by  one  come$  rum  misit  breve^  1380,  3 

by  curia  adviami  vult^  1401 
CONTINUATION, 

of  nuisance,  case  for,  770 

of  title  sbown,  when,  ib. 
CONTRACT  (see  titles  Agreement.    A$$wnpsit.     Covenant.     Promiee.) 
CONTRA  PACEM, 

omission  of,  when  aided,  847,  note  x. 

demurrer  to  declaration  in  trespass  for  omitting,  1261 
CONTRIBUTION  (see  title  Party-waU.) 

to  party-walls,  declarations  for,  247,  8,  260 
CONVERSION  (see  title  Trover.) 

replied  in  trespass,  1207 
CONVEYANCE  (see  title  Pleader.) 

not  executing  one  on  sale  of  estate,  287 
CONVICTION, 

former  conviction  before  a  magistrate  pleaded,  998 

replication  thereto,  1184 

plea  to  trespass  for  assault,  that  defendant  was  convicted  thereof  before  a  magis- 
trate, on  9  Geo.  4.  c.  31. — 1073 
CONVOY, 

averment  in  action  on  policy,  that  ship  sailed  with,  189 
COPARCENARY, 

estate  in,  pleaded,  670 
COPYHOLD  ESTATE, 

fines  on  admission  to,  assumpsit  for,  49 

estate  in  fee  of  copyhold,  by  grant,  666,  686,  8,  1069,  1111,  1120 

remainder  in  fee  of  a  copyhold,  669 

surrender  to  the  use  of  will,  death,  presentment  thereof,  and  admittance,  686  ^ 

surrender  to  the  use  of  purchaser  and  admittance,  688  i  ' 

enfinnchisement  of  copyhold  by  lease  and  release,  669 
COPYHOLDER, 

avowry  by,  or  his  tenant,  for  distress  damage  feasant,  686,  8,  1069 

seisin  in  fee  of,  in  trespass  to  real  property,  666,  1069,  111  1,  1120 

his  right  of  common  pleaded,  1111  I 

his  right  of  way  pleaaed,  1120 
COPYRIGHT  (see  titles  Patent.     Print.)  •{ 

of  book,  &••  ease  for  Infringing  of,  760  to  762 
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CORPORATIONS, 

declarations  against,  28 
seisin  in  fee  of,  661 
COSTS  (see  also  title  Damage.) 

on  agreement  to  pay,  if  the  plaintiff  would  cease  further  proceedings,  261 

by  acceptor  of  accommodation  bill,  for  not  indemnifying  him  from,  316 

for  not  indemnifying  bail  to  sheriff  from,  319 

for  breach  of  covenant  of  good  title,  whereby  ejectment  brought,  and  plaintiff 

put  to,  646 
for  defending  ejectment  in  plaintiff's  name,  whereby  he  was  put  to,  699 
COUNTRY, 

conclusions  to, 
in  pleas,  907 
in  avowries,  1042 
replications,  1145 
rejoinders,  1219 
COURT  MARTIAL, 

plea  to  libel  that  defendant  sent  letter  to  commander-in-chief,  that  plaintiff  might 

be  brought  to,  1037 
COVENANT, 

statement  of  (see  Ihe  respective  tiiUa.) 
prcecipe  and  capias^  and  declaration  thereon  in,  10 
Declarations  in  (see  title  Declarations.) 
commencements  of,  10,  13,  18,  617 
conclusion  of,  619 

On  •Apprentice  Deeds^  619  (see  title  ^Apprentice  Deed*) 
On  articles  of  Agreement  between  co-partners  in  trade^  524 
On  Deeds  of  separate  Maintenance  against  Husband^  626 
On  Charter-parties^  628  (see  title  Ckarter-^arty») 
On  Policies^  636  (see  title  Policy.) 
On  Deeds  of  Sale  of  Real  Property t 

by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  further  as- 
surance, and  for  not  levying  a  fine,  643 

against  vendor  for  breach  of  good  title,  plaintiff  ejected,  646 
On  Leases^  649  (see  title  Lease.) 
Title  pleaded,  660  (see  title  Title  pleaded.) 
Estate  and  Quantity  of  Inierestt  660  (see  title  Title  pleaded,) 
Estate  and  Time  of  Enjoyment,  668  (see  XiHe  Title  pleaded,) 
Estate  and  Munber  of  Owners,  669  (see  title  Title  pleaded.) 
Mode  of  acquiring  the  title,  671  (see  title  Title  pleaded.) 
Pleas  in. 
Generally, 

non  est  factum,  1001 

non  est  factum,  after  craving  oyer,  ib. 

plea  of  payment,  ib. 

plea  of  performance,  ib. 

license,  ib. 

accord  and  satisfaction,  1002 

observation  thereon,  ib. 

tender  as  to  part,  1021 

set-off,  ib. 

bankruptcy,  1020 

bubble  act  and  indenture  void  at  common  law,  being  made  for  furthering  i^ 
scheme  injurious  to  the  public,  1002 
On  Apprentice  Deeds,  1003  (see  title  Apprentice  Deed.) 
On  Charter-parties,  1007  (see  title  Charter-parties.) 
On  Policies  of  Insurance,  1009  to  1017 
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COYETH  AST^(continued.) 
Pleas  in — (continued). 

On  Leases^  1018  (see  title  Lease.) 

Other  Pleas  in  genera^  1020 
REPLiCATioiis  IN,  (see  also  title  Replication.) 

to  plea  of  license  denying  license,  1185 

other  replications,  ib. 

conclusion  with  a  verification,  ib. 
^     Rejoinders  in,  (see  title  Rejoinder.) 
Demurrers,  d&c.  (see  title  Demurrer.) 
GOYERTURE  (see  also  titles  Feme  Covert  and  Husband  and  Wife.) 

plea  in  abatement  of  plaintifT's  coverture,  899 

the  like  of  defendant's  coverture,  ib. 

plea  of,  in  abatement  as  to  part,  and  in  bar  as  to  the  rest,  907 

the  like  in  debt,  956 

the  like  in  assumpsit,  on  a  guarantee  that  the  party  for  whom  guarantee  was  given 
was  a  feme  covert,  909 

rejpUcation  in  abatementi  denying  the  coverture,  1142 
COWS, 

assumpsit  for  use  of  bull,  61 

case  for  selling  a  cow  deposited  in  defendant's  custody  for  a  debt,  674 
CRAVING  OYER 

of  deed,  and  non  est  factum^  953 

of  letters  of  administration,  942 
CRIMINAL  CONVERSATION, 

case  for,  642 

trespass  for,  855 
CROPS, 

assumpsit  for  price  of,  57,  301 

for  bad  cultivation  of,  307,  311,  785  (see  also  title  Landlord  and  Tenant.) 

case  for  selling  under  a  distress  before  ripe,  &c«  725 
CURIA  ADVISARI  VULT. 

continuance  by,  stated,  1401 
CURTESY, 

tenancy  by,  pleaded,  563 
CUSTOMS  PLEADED  (see  tide  Prescription.) 

against  tenant,  for  not  using  premises  according  to  custom  of  country,  308 

DAMAGE  (see  also  title  Costs.) 

conclusions  of,  in  declarations  in  general,  16,  17,  20 
special  statements  of, 
in  assumpsit, 

an  action  brought,  and  plaintiff  obliged  to  pay  costs,  316 

loss  of  employment,  324 

consequence  of  attorney's  neglect,  a  nonsuit,  371 

loss  of  profits  from  non-delivery  of  corn,  272 

consequence  of  breach  of  warranty,  279 

loss  of  use  of  chattel  bailed,  335,  340 

against  carriers,  by  water,  for  loss,  352,  366 

by  land,  for  loss,  356 
against  vendor,  loss  of  bargain,  expenses  of  conveyance,  &c.  287 
stipulated  damages,  non-payment  of,  stated,  297 
defending  ejectment  in  plaintifPs  name,  whereby  he  was  imprisoned 
for  costs,  699 
in  case,  injury  to  reputation,  imprisonment,  &c.  638,  640 
loss  of  place  by  a  serrant,  626,  632 
Joss  of  customers,  638 
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DA  MAGE—  {continued. ) 

Joss  of  acquaintances,  &c.  626,  641  j. 
loss  of  lodgers,  776 
in  trespass,  for  an  assault,  852,  856 
DAMAGE  FEASANT, 

case  for  rescuing  cattle  taken,  734 

for  a  pound-breach  of  cattle  taken,  735 
for  misusing  distress  taken,  678 
avowry  for  cattle,  1058,  9  (see  also  title  Replevin.) 
pleas  in  trespass  justifying  taking  cattle  for,  1092 

justifying  removal  of  goods,  1094 
disclaimer  of  locus  in  quo^  and  tender  of  amends,  1066 
pleas  in  bar  in  replevin, 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195 
to  like  by  tenant,  traverse  of  demise,  ib. 
to  like,  that  defendant  demised  locus  in  quo  to  plaintiff,  ib. 
defect  of  fences,  1196 

defendant's  obligation  to  keep  gate  shut,  1197 
locus  in  quo  adjoining  common,  1198 
right  of  commoner,  in  locus  in  quo^  1199 
tender  of  amends  before  impounding,  ib. 
to  avowry  by  common  denial  of  right  of  common,  1200 
replications  in  trespass  (see  also  title  Trespass^  Replications  tn, /o  Real  Property,) 
denying  sufficiency  of  tender  of  amends,  1201 
demise  by  £.  F.  to  plaintiff  and  de  injuria^  1205 
plaintiff  a  right  of  common  in  locus  in  quo^  1206 
defect  of  fences,  ib. 
defendant  converted  distress,  1207 
that  cattle  were  unruly,  1210 
replications  in  replevin, 

to  plea  in  bar  of  tender,  a  subsequent  demand,  1229 
to  plea  in  bar  of  a  demise,  stating  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 
the  like  denial  of  defect  of  fences,  ib. 
traversing  right  of  common,  1231 
rejoinders  in  trespass, 

to  a  replication  of  demise  to  plaintiff,  a  notice  to  quit,  1232 
re-asserting  right  of  common,  &c.  as  stated  in  plea,  ib. 
to  replication  that  cattle  were  unruly,  that  they  escaped  through  defect  of 
fence,  ib. 
sur-rejoinder  in  trespass, 

notice  to  quit  waved,  1235 
DAUGHTERS, 

assumpsit  for  education  and  maintenance  of,  59,  81 
case  for  debauching  of,  643 
trespass  for  debauching  of,  856 
trespass  for  battery,  &c.  of,  ib. 
DEATH, 

declaration  where  one  of  plaintiffs  died  af\er  issuing  writ,  16,  19 
declaration  where  one  of  defendants  died  aAer  issuing  writ,  id.  ib. 
declaration  on  promise  to  pay  debt  af\er,  of  a  particular  person,  424 
on  life  policies  (see  title  Policy  of  Insurance.) 
of  party  seised  in  fee,  592 
of  party  seised  of  a  copyhold,  586 
possessed  of  a  term,  592 
of  principal  before  return  of  ca.  sa.  pleaded,  995 
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DE  BONIS  ASPORTATIS, 

count  for,  of  cattle  or  goods,  &c.  869 
DEBT, 

practpe  and  capias,  and  declarations  thereon  in,  9 
Declarations  in  (see  title  Declarations.) 

beginnings  and  conclusions  of,  &c.  13,  17,  18,  19,  384 

I.  COMMON    COUNTS, 

form  of  the  indebitatus  count  in  debt,  385 

various  descriptions  of  debt,  39  to  90 

form  of  the  quantum  memit  count  in  debt,  385 

money  lent,  386 

money  paid,  ib. 

money  had  and  received,  387 

account  stated,  ib. 

breach,  ib. 

II.  SIMPLE    CONTRACTS. 

On  Promissory  J^otes, 

payee  against  maker,  388 
On  Bills  of  Exchange, 

debt  by  drawer  ofa  bill  against  the  acceptor,  388 

payee  against  drawer  on  default  of  acceptor,  ib. 
For  Road  aivd  Canal  Calls,  390,  (see  title  Calls.) 

III.  ON    LEGAL    LIABILITIES. 

On  Awards,  395  (see  title  Award.) 

On  Bye^laws,  401  (see  title  Bye-law.) 

On  Foreign  Judgments,  414  (see  title  JudgtnetU.) 

On  Decrees,  415  (see  title  Decree,) 

For  Escapes,  416  (see  title  Escape,) 

IV.  ON    SPECIALTIES. 

On  Deeds  PoU. 

on  deed,  where  testator  appointed  money  to  be  paid  to  plaintiff  when  testator 
died,  424 
On  Charter-parties,  426  (see  title  Charter-party.) 
On  Sea  Policy  against  London  Assurance  Company,  429 
On  Leases,  ^*c.  430  (see  title  Ltase.) 
On  Annuity  Deeds  for  arrears  of  annuity,  433 
On  Mortgage  Deeds  for  principal  and  interest,  434 
On  Bonds  generally, 

on  a  money  bond  in  E.  B.  346 

the  like  in  C.  P.  437 

the  like  in  Exchequer,  ib. 

on  Jamaica  Bond,  438 

counts  on  several  bonds,  439 

excuses  for  profert,  ib. 
On  Bond  stating  Condition. 

observations  in  general  as  to,  440 
On  Bastardy  Bonds,  440 
On  Annuity  Bonds,  442 
On  Bonds  to  replace  Stock,  443 

On  Bond  io  perform  Covenant  in  another  Indenture,  444 
On  Bail' Bonds,  445  (see  title  Bail-Bond.) 
On  Replevin  Bonds,  456  (see  title  Replevin  Botid,) 
On  Bond  Relating  to  Parties^  Character  of  suing  and  being  sued. 

by  baron  and  feme  on  bond  given  to  feme  before  coverture,  464 

by  surviving  obligee  against  obligor  in  K.  B.  ib. 

by  the  assignees  of  a  bankrupt's  obligee  against  obligor,  465 

executor  of  obligee  against  obligor,  ib. 
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DEBT— (c(m/«nfi«J.) 

Declarations  in — {continued.) 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme  on  bond  given  by  feme  before  coverture,  467 

against  an  executor  or  administrator,  468 

against  an  heir  on  the  bond  of  his  ancestor,  ib. 

against  an  heir,  and  the  devisee  of  the  obligor,  469 

at  suit  of  treasurer  of  a  friendly  society,  470 

V.  ON    RECORDS. 

On  Recognizances  of  Bail^  472,  (see  title  Recognizance,) 
On  Judgments^  482  (see  title  Judgment.) 

VI.  ON    STATUTES. 

By  Party  grieved,  493  to  506  (see  title  Statute.) 

By  Common  Informer,  606  to  516  (see  title  Statute.) 
Pleas  in  Bar  in. 
In  general. 

nU  debet,  951 

nil  debet  to  debt  qui  torn,  ib. 

non  est  factum,  952 

the  like  by  an  executor  or  administrator,  ib. 

non  est  factum,  after  craving  oyer  of  bond  and  condition,  953 

the  like  of  an  indenture,  ib. 

non  est  factum  and  nil  debet  to  debt  on  bond  and  simple  contract  joined  in  samo 
declaration,  954 

law  wager,  or  nil  debet  per  legem,  ib. 

onerari  non,  ib. 
On  Simpte  Contract. 

tender,  955 

infancy,  956 

coverture  of  defendant,  ib. 

bankruptcy  of  defendant,  ib. 

judgment  recovered  in  debt,  ib. 

actio  non  accrevit  infra  sex  annos,  956  a. 

set-off  to  debt  on  a  deed  or  simple  contract,  ib. 

by  and  against  executors  and  administrators,  956  6. 
On  Legal  Liabilities. 

for  escapes  from  execution  against  marshal  or  warden  a  recaption,  957 

for  escapes,  defendant's  forcible  escape  and  his  subsequent  return,  958,  960 

plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and  was  in  custody 
at  the  time  of  filing  the  bill,  958 

by  warden,  of  escape  of  prisoner  in  custody  on  render  on  discharge  of  bail  with- 
out defendant's  knowledge,  and  return  before  action,  959 

for  escape,  that  prisoner  was  dischar^d  with  plaintiff's  consent,  961 

plea  (to  action  against  warden  of  Fleet  for  an  escape)  that  plaintiff  licensed 
prisoner  to  go  at  large,  961  a. 

plea  to  declaration  on  debt  against  marshal  for  an  escape  after  debtor  had  been 
committed  to  defendant's  custody,  that  debtor  after  his  commitment  petitioned 
insolvent  court  for  his  discharge  from  imprisonment,  and  was  remanded  at  plain- 

-  tiff's  suit  for  nine  months,  at  the  expiration  of  which  defendant  discharged 
him,  ib. 

affidavit  on  8  &  9  W.  3.  c.  27.  s.  6.  as  to  escapes*  961  c. 
On  SpecieUties  tu  general. 

denying  deed  being  in  defendant's  possession,  962 

escrow,  ib. 

fraud,  deed  obtained  by,  963 

duress,  menace  to  kill,  964 

battery  and  raenace  of  further  battery,  ib. 
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DEBT— (con<ifiM«d.) 

Fleas  in  Bar  m — {continued.) 

On  specialties  in  general — {c<mtinued.) 
battery  and  fear  of  mayhem^  964 
duress  of  imprisonment,  965 
infancy,  ib. 
coverture,  966 
usury,  ib. 
stock-jobbing  that  bond  was  given  for  settling  differences  against  provisions  in 

stock-jobbing  act,  968 
set-off,  968  b. 

to  an  action  on  two  bonds,  set-off  on  two  bonds,  969 
bankruptcy  of  plaintiff,  970 
statute  of  limitations,  971 
payment,  974,  5 
By  Heirs^  Executors^  ^c. 

pltne  administravit  before  notice  of  bond,  971 

by  administrator  at  suit  of  administrator  of  judgment  reeovered,  and  fltnt  adr 

ministravit  prater^  ib. 
parol  demurrer  by  an  infant  heir,  973 
rien  per  descent  by  heir,  ib. 
rien  per  devise,  974 
To  Annuity  Bonds  and  Deeds^  976  a.  (see  title  Annuity >) 
On  Arbitration  Bonds,  977  (see  title  Avoard.) 
To  Bail  Bonds,  979  (see  title  Bail  Bond.) 
To  Replevin  Bonds,  983  (see  title  Replevin  Bond.) 
To  Bastardy  Bonds,  ib.  (see  title  Bastardy  Bond.) 
On  indemnity  Bonds,  934  (see  title  Indemnity  Bond.) 
On  Bonds  for  Performance  of  Covenants, 
performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  covenants,  986 
performance  generally  of  covenants  in  another  deed,  ib. 
the  like  in  a  more  concise  form,  987 
performance  specially,  988 
excuse  of  performance,  ib. 

plea  that  the  plaintiff  discharged  defendant  from  performance,  989 
non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Charter  Parties,  990  (see  title  Charter  PaHy.) 
On  Leases  and  Demises,  992  (see  title  Lease,) 
On  Recognizances,  994    (see  title  Recognizance.) 
On  Judgments,  996  a  (see  title  Judgment). 
On  Statutes, 
to  action  for  bribery,  prior  suit  depending  for^same  offences,  996  a. 
another  action  for  the  same  offence  compounded  by  rule  of  court,  998 
former  conviction  for  same  offence,  999 

judgment  recovered  by  another  person  for  the  same  identical  offences  and  penal- 
ties in  plaintiff's  suit,  1000 
Replications  in, 

common  conclusion  with  a  verification,  1 170 

for  escapes,  that  defendant  of  his  own  wrong  permitted  escape,  ib. 

that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 

to  plea  of  voluntary  escape  and  re-caption  in  an  action  against  marshal,  that  bill 

was  filed  before  prisoner's  re-caption,  ib. 
in  an  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill  was  filed 

before  the  return,  ib. 
to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171  a 
to  plea  of  duress,  that  defendant  freely  executed  the  deed,  1172 
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D^BT— [continued.) 
Replicatioms  in — (earUintud,) 

to  plea  of  infancy,  that  defendant  was  of  age,  1172 

to  plea  of  usury,  d&c.  that  the  bond  was  legal,  ib. 

to  a  plea  of  tender,  ib. 

to  a  plea  of  set-off,  denying  set-off,  1173 

the  like  in  another  form,  ib. 

to  parol  demurrer,  confession  of  plea,  1174 

to  plea  of  rim  per  descent,  that  defendant  had  assets,  ib. 

to  the  like,  that  defendant  had  assets  before  commencement  of  suiti  ib» 

to  plea  of  solvit  ad  dfem,  or  post  diem,  denying  the  payments,  1176 

to  plea  no  memorial  enrolled,  setting  out  memorial,  ib. 

to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1 176 

to  plea  of  ease  and/avor  to  bail  bond,  denying  plea,  1177 

to  plea  of  eomperuii  ad  diem  denying  record  of  appearance,  ib. 

to  non  damnificatus  on  bastardy  bond,  stating  damage,  ib. 

to  non  damnificatus  to  indemnity  bond,  stating  damage,  1178 

to  plea  of  performance  of  bond,  that  £.  F.  has  not  accounted,  1179 

the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ib. 

that  ship  sailed  before  expiration  of  time,  ib. 

on  leases,  denial  of  the  eviction,  ib. 

to  plea  that  plaintiff  accepted  rent  of  an  assignee,  denial  of  plea,  1181 

to  plea  of  nul  tiel  record  in  the  same  court,  stating  the  record,  ib. 

the  like  in  a  different  court,  1 182 

to  plea  of  no  ca.  sa.  against  principal,  setting  out  ca.  sa,  ib. 

to  plea  of  death  of  principal  before  return  of  ca.  sa,  stating  ca»  so,  d&c.  1181 

to  pleas  to  debt  on  judgments,  1184 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  waa  obtained  by 

fraud,  ib. 
to  plea  of  former  conviction,  that  it  was  obtained  by  fraud,  ib. 
Rkjoindbrs  in, 
similiter,  1219 

to  replication  stating  award,  denying  award,  1226 

to  replication  on  bastardy  bond,  showing  damage,  denial  of  replication,  ib. 
to  replication  on  bond  to  account,  that  £.  F.  did  account,  ib. 

SUR-RBJOINDER, 

common  form  of,  1235 
Rebutters,  dtc.     Sur-rebutters,  1236 
New  Assignments  (see  title  Aeio  Asaignmsnts.) 

Pleas,  dtc.  Puis  Darrein  continuance  (see  title  Puis  darrein  continuance.) 
Demurrers,  &c.  in  (see  title  Demurrer,) 
Suggestions  in  (see  title  Suggestions  in  Debt,) 
DEBUIT  R£PARAR£,d6c. 

when  a  suiBcient  mode  of  stating  liability,  780 
DEC£IT  (see  also  titles  Sale.     Warranty.) 
Case, 
for  false  warranty  of  a  horse,  679 
for  deceit  on  exchange  of  horses,  681 
i  for  falsely  warranting-a  cable  sound,  682 

^  for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended,  686 

for  deceitfully  selling  land  for  greater  quantity  than  it  was,  687 
for  misrepresenting  value  and  quantity  of  business,  &c.  done  at  a  public  hou^, 
which  plaintiff  was  about  to  purchase,  and  which  he  afterwards  purchased  of 
defendant,  688 
for  misrepresenting  value  of  business,  ib. 

for  pretending  defendant  had  given  more  for  lease  than  he  had,  690 
Vol.  III.  E 
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DECEIT— (con/mtf«d.)  j 

Case — {canlifiued.)  i 

for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed  to 

plaintiff's  wharf,  whereby  plaintiff  lost  wharfage,  d&c.  691 
for  representing  plaintiff's  wagon  set  out  from  defendant's  inn,  694 
by  one  fishmonger  against  another  for  personating  him  to  a  customer,  697 
by  proprietor  of  patent  snuff,  for  selling  snuff  as  if  plaintiff's,  ib.  jj 

for  defending  ejectment|in  plaintiff's  name,  whereby  plaintiff  imprisoned  for  cost8,699  lj\ 

for  representing  third  person  fit  to  be  trusted,  702  f 

for  misrepresenting  the  character  of  a  person  whom  plaintiff,  in  consequence,  em- 
ployed as  his  agent,  705 
DECLARATIONS, 
Title  of,  in  what  Court  and  of  what  Term  and  Day. 
by  original,  7  to  11  « 

by  bill  in  K.  B.  12,  note  a. 
in  the  Common  Pleas,  17 
in  the  Exchequer,  20 
in  inferior  courts,  21 

COMMBNCEMENTB   AND   CONCLUSIONS   OF, 

By  ariginalt 

in  assumpsit,  7 

in  debt,  9 

in  covenant,  10 

en  a  justice's  in  County  Court,  11 
In  the  £tng'«  Bench,  hy  BOL 

in  assumpsit,  12 

in  account,  ib. 

in  annuity,  13 

in  debt,  ib. 

in  debt  qm  tarn,  ib. 

in  covenant,  ib. 

in  detinue,  14 

in  debt  and  detinue,  ib. 

in  case  or  trover,  ib. 

in  trespass,  ib. 

to  detain  a  prisoner  in  custody  of  marshal  in  vacation,  where  cause  of  action  ac- 
crues in  vacation,  ih* 

against  a  prisoner  in  custody  of  the  sheriff,  ib. 

against  a  prisoner  in  custody  of  sheriff  of  county  palatine,  15 

where  defendant  in  the  custody  of  officer  of  particular  franchise,  ib. 

against  two,  one  in  custody  of  sheriff,  and  the  other  of  marshal,  ib. 

against  a  defendant  sued  by  a  wrong  name,  ib. 

where  one  of  plaintiffs  died  afler  issuing  of  writ,  and  before  declaration,  16 

the  like  where  one  of  defendants  so  died,  ib. 

CONCLUSION  of  a  declaration  in  King's  Bench,  ib. 

do.      •—      do.  —        in  debt  qui  tarn,  17 

do.      —      do.  —        in  trespass,  ib. 

In  the  C<mmon  Pleae. 

in  asaumpsif,  case,  or  trover,  17 

in  debt,  18 

in  debt  fut  tamt  ib. 

in  account,  dtc.  ib. 

in  covenant,  ib. 

in  detipue,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  form,  19 
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DECLARATIONS— (conftntwrf.) 
Commencements  and  conclusions  of — (continutd,) 
In  the  Common  Pleas — (continued,) 

to  detain  a  prisoner  in  custody  of  warden  in  vacations,  19 

where  one  of  plaintiffs  died  after  issuing  of  writ,  ib. 

where  one  of  the  defendants  died,  ib. 

CONCLUSION  of  a  declaration  in  C.  P.  ib. 

do.       —      do.         —  in  debt  qui  iam^  ib. 

do.       —      do.         —         in  trespass,  ib. 
In  the  Exchequer. 

beginning  of  declaration,  20 

do.    —    do.  —  at  suit  of  an  executor  or  administrator,  ib. 

conclusion  of  the  declaration,  ib. 
In  Other  Courts. 

commencement  and  conclusion  of  declaration  in  courts  of  Great  Sessions  in 
Wales,  21 

commencement  and  conclusion  of  a  declaration  in  the  C.  P.  at  Lancaster,  ib. 

commencement  and  conclusion  of  a  declaration  in  the  C.  P.  at  Durham,  ib. 
In  inferior  Courts. 

in  the  Mayor's  Court  in  London,  in  assumpsit,  22 

the  like  in  debt,  ib. 

the  like  by  baron  and  feme,  feme  being  feme  sole  trader  within  the  city,  ib. 

the  like  against  baron  and  feme,  feme  being  sole  trader,  d&c.  23 

do.  in  the  Palace  Court,  ib. 

do.  in  the  Court  of  Record  of  Kingston-upon-Hull,  ib. 

do.  in  the  Borough  Court  of  Southwark,  ib. 

do.  in  the  County  Court,  24 
Bt  and  against  particular  Persons. 
By  and  against-  Attomies^  <^c. 

declaration  by  an  attorney  in  K.  B.  29 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues,  and  bill  is  filed  in  vacation,  30 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  of  C.  P.  ib. 

bill  against  an  attorney  of  C.  P.  31 

declaration  thereon  after  appearance,  ib. 

against  an  attorney  of  the  C.  P.  at  Lancaster,  ib. 

against  the  warden  of  the  Fleet,  ib. 

memorandum  of  filing  a  bill  in  vacation  against  warden  of  Fleet,  ib. 

declaration  at  suit  of  one  of  the  side  clerks  of  the  Exchequer,  82 

against  one  of  the  clerks  in  the  Petty  Bag  Office,  ib. 
Infants. 

declaration  by  an  infant  in  K.  B.  32.  do.  in  C.  P*  ib. 

.Assignees, 

commencement  of  declaration  by  the  assignees  of  a  bankrupt  in  K.  B.  33 

the  like  in  C.  P.  ib. 

do.  by  one  partner  and  the  assignees  of  another,  ib. 

by  assignees  of  two  or  more  bankrupts  under  several  conunissions,  to  recover  a 
debt  due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolvent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent,  after  the  removal  of  the  first  assignee  by  the 
insolvent  court,  ib. 

conclusion  in  K.  B.  by  assignee  of  a  bankrupt,  as  insolvent,  ib. 

the  like  in  C.  P.  ib. 
By  and  against  Executors  and  .Administrators. 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K.  B.  34 

do.  in  C.  P.  ib. 
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DECL  AR  ATIONS— (con/tfitteA) 

Bt  ,AND    AOAIlfST    PARTICULAR   PERSONS — (continued.) 

By  and  against  Executors  and  Administrators — {continued,) 

do.  bj  an  executor  of  an  executor,  34 

by  a  surviving  executor,  ib. 

by  husband,  and  wife  executrix,  ib. 

against  an  executor,  ib. 

do.  by  an  administrator  against  an  administrator  in  K.  B.  ib. 

the  like  in  C.  P.  36 

by  an  administrator  de  bonis  iton,  with  will  annexed,  ib. 

by  an  administrator  durante  minore  atate^  ib. 

by  an  administrator  limited  under  the  original  will,  or  a  copy  thereof  be  brought 
into  the  Archbishop's  Court,  ib. 

profert,  ib. 

against  an  administrator  de  bonis  non^  with  will  annexed,  ib. 

profert  by  an  executor  in  K.  B.  ib. 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  K.  B.  ib. 

profert  by  administrator  in  K.  B.  36 

do.  by  administrator  de  bonis  non  of  administrator,  ib. 

do.  by  administrator,  with  the  will  annexed,  ib. 
By  Clerks  or  Treasurers  appointed  to  sue  by  Statute. 

declaration  by  a  clerk,  or  treasurer  to  trustees,  d&c.  empowered  to  sue  under  a 
sUtute,  36 

declaration  against  such  clerk  or  treasurer,  ib. 

declaration  by  a  clerk  or  treasurer  to  a  company  empowered  to  sue  under  a  sta- 
tute, ib. 
In  assumpsit  (see  title  Jhsumpsit.) 

debt  (see  title  Debt.) 

covenant  (see  title  Covenant) 

detinue  (see  title  Detinue,) 

case  (see  title  Case,) 

replevin  (see  title  Replevin.) 

trespass  (see  title  Trespass,) 

ejectment  (see  title  Ejectment.) 

account  (see  title  Account.) 

quare  impedit  (see  title  Qiiare  Impedit.) 

dower  (see  title  Dower.) 

intrusion  (see  title  Intrusion.) 

writs  of  entry  (see  title  Writ  of  Entry.) 

writs  of  right  (see  title  Writ  of  Right.) 

partition  (see  title  Partition.) 
DECREE, 

assumpsit  on  Scotch  decree  by  assignees  of  a  bankrupt,  245 

debt  on  Scotch  decree,  416 
DEED  (see  particular  titles  Bond.     Covenant    Debt.) 

on  a  deed-poll,  424 

trover  for,  836 
DEFECT  OF  FENCES  (see  titles  Damage  Feasant.    Fences.) 
DEFENCES, 

distinction  between  half  and  full,  892 

on  appearance  by  attorney,  ib. 

by  husband  and  wife,  ib. 

by  feme  covert  alone,  ib. 

by  a  peraon  sued  by  a  wrong  name,  ib. 

by  an  in&nt,  898 
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DEFENCE  OF  POSSESSION  (see  title  House.) 

pleas  in  trespass  justifying  under,  1073  to  1075 
replication  under,  1202,  3 
DE  INJURIA, 

plea  of,  in  debt  on  indemnity  bond,  985 
replication  of 

in  case  for  words,  1186 
in  trespass  in  general,  1201 

to  plea  of  son  assault  demesne^  1202 
to  plea  justifying  under  a  writ,  1204 
to  plea  justifying  a  distress  damage  feasant  demise  by  E« 
F.  to  plaintiff  and  de  injurid^  1205 
DEL  CREDERE  COMMISSION, 

assumpsit  ou  promise  to  be  responsible  in,  348 
DELIVERY  (see  also  tides  Lease.     Sale.) 

for  not  delivering  goods  bought,  268,  270,  272 
of  writ  to  sheriff  and  of  warrant  to  bailiff  pleaded,  447,  1084,  5 
DEMAND  (see  also  title  Request.) 

of  copy  of  warrant  from  a  constable,  5 
declaration  on  note  payable  on  averring  demand,  119 
replication  of,  to  plea  of  tender,  1154,  5,  1229 
DEMISE  (see  also  titles  Landlord  and  Tenant.     Lease.  Notice.  Title  pleaded.) 
statement  of, 

in  ejectment  (see  title  Ejecimentn)  879,  882,  6 
by  lease,  550 

from  year  to  year,  1047,  1058,  1102,  1127 
in  plea  in  bar  in  replevin,  1195 
DEMURRAGE, 

assumpsit  for,  64 

for  detaining  ship  beyond  days  of  demurrage,  &c.  221,  226 
debt  for,  426 
covenant  for,  528 

pleas  to  covenant  for,  1007  to  1009 
DEMURRERS, 
To  Declarations^ 

general  demurrer  to  whole  declaration,  1246 

to  a  count,  ib. 
special  demurrer,  ib. 

special  demurrer,  for  that  declaration  is  not  entitled  of  any  court  or  term,  and  con- 
tains repugnant  promises,  dtc  ib. 
ditto,  to  a  count,  ib. 
to  declaration  entitled  generally  of  term  when  cause  of  action  accrued  afler  first 

day,  1247 
to  bill  against  attorney  for  being  entitled  as  of  preceding  term,  whereas  cause  of 

action  appears  to  have  arisen  since,  ib. 
for  being  too  general,  and  also  for  divers  blanks,  &c.  ib. 
for  not  stating  time,  &c.  1248 
for  omitting  venue,  ib. 

to  last  count  of  declaration  for  not  laying  a  venue  where  the  offences  are  sup- 
posed to  have  been  committed,  ib. 
for  joining  counts  in  trover  and  in  assumpsit,  ib. 
for  not  showing  grant  of  administration,  1249 

for  laying  the  promise  to  pay  whenever  p/atnft/f  should  be  requested,  &c.  1250 
for  laying  promises  on  au  impossible  day,  ib. 
for  declaring  against  executors  in  the  debet  and  detinet^  ib. 
to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtained,  ib. 
demurrer  for  not  making  prof«rt  of  deed,  1251 
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DEMURRERS—  (continued.) 
To  Declarations — {coniinueiL) 

for  not  describing  locus  in  quo  in  declaration,  1251 

for  not  specifying  the  number  or  kind  of  cattle  distrained,  &c.  ib. 

for  not  stating  trespasses  committed  vi  tt  armiSf  &c.  ib. 

for  declaring  against  assignees  as  such,  1252 

for  declaring  with  a  quod  cum  in  trespass,  ib. 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 
To  Plecu  in  Matement. 

general  demurrer,  1254 

special  demurrer,  ib. 

to  plea  of  misnomer,  '*  and  the  said  writ,  &c."  ib. 

for  pleading  a  variance  from  original  writ,  without  craving  oyer,  ib. 

to  plea  in  abatement  for  not  giving  better  writ,  ib. 

to  plea  for  beginning,  *'  and  the  said  A.  W."  when  there  is  no  such  person  named 
in  the  declaration,  1255 
To  Pleas  in  Bar. 

general  demurrer  to  plea  in  assumpsit,  1256 

special  demurrer  to  plea  in  assumpsit,  ib. 

to  a  plea  in  debt,  ib. 

to  a  plea  in  covenant,  ib. 

to  a  plea  in  case,  1257 

to  an  avowry  or  cognizance,  ib. 

to  a  plea  in  trespass,  ib. 

for  not  concluding  to  the  country,  ib. 

to  two  pleas  to  action  for  non-performance  of  an  agreement,  ib. 

to  plea  of  nil  debet,  pleaded  to  an  action  of  assumpsit,  ib. 

that  plea  amounts  to  general  issue,  1258,  9 

for  pleading  non  assumpsit  infra  sex  annos,  instead  of  actio  non  accrevit  infra  sex 
annos,  ib. 

the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 

to  plea  (of  non  assumpsit j  pleaded  to  action  of),  to  debt,  ib. 

for  plezJding  nil  debet  to  debt  on  bond,  1260 

for  not  answering  whole  of  declaration,  ib. 

for  not  pleading  nul  tiel  record  to  debt  on  judgment,  ib. 

for  not  setting  forth  articles  of  agreement  in  plea,  ib. 

to  plea  to  action  of  covenant  for  duplicity,  1261 

for  tendering  an  immaterial  issue,  ib. 

that  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who  were  the  per- 
sons seised  in  fee,  ib. 

in  avowry,  varying  as  to  place,  from  the  declaration,  ib. 

for  avowing  on  possessory  title  only,  ib. 

for  alleging  that  the  trespasses  in  two  counts  are  the  same,  1262 
To  Replications^  ^c. 

general  demurrer  to  a  replication,  1262 

special  demurrer,  ib. 

demurrer  to  plea  in  bar  to  cognizance,  ib. 

for  attempting  to  put  in  issue  matter  of  law,  1263 

to  replication  for  duplicity,  ib. 

to  a  replication  in  replevin,  ib. 
To  Rejoinders. 

for  duplicity  and  multifisuriousness,  1265 

for  tendering  an  issue  on  fact  not  traversed,  1266 
^Joinders  ik, 

joinder  in  lemurrer  to  a  declaration  or  replication  in  assumpsit,  1267 

the  like  in  other  actions,  ib. 
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DEMURRERS {continued.) 

Joinders  in — {continued,) 

joinder  in  demurrer  to  a  plea  in  abatement,  1267 

joinder  in  demurrer  to  a  plea  in  bar  in  assumpsit,  ib. 

joinder  in  demurrer  to  a  plea  in  bar  in  replevin,  1268 
DEMY  MARE, 

tender  of,  pleaded  in  real  action,  1372 
DESCENT  (see  also  title  J2ten  per  d€«ceni.) 

title  by,  stated,  571  a,  1303,  1330,  &c. 

of  gavelkind  lands,  stated,  1397 

plea  o£rienper  descent  in  action  on  bond  against  heir,  973 

denial  of,  in  writ  of  right,  1 374 
DE  SON  TORT  DEMESNE  (see  tide  Be  Injurid.) 
DETINUE, 

commencement  of  declaration  in,  in  C.  P.  18 
Declarations  tn, 

first  count  on  a  bailment  to  re-deliver  on  request,  593 

second  count  on  a  supposed  finding,  694 

debt  and  detinue  in  the  same  declaration,  595 
Pleas  in  Bar  tn, 

general  issue  non  detinett  1023 

that  person  under  whom  plaintiff  claims  was  not  lawfully  possessed  of  indenture,  ib. 

that  third  person  pledged  deed  to  defendant,  ib. 

justifying  detention  of  lease,  &c.  as  trustee,  1025 

that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026 

at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security,  1027 

at  the  suit  of  assignees  denying  bankruptcy,  1028 

that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  6lc,  ib. 

that  bankrupts  assigned  over  interest  in  ship,  and  delivered  bill  of  sale,  &c*  ib« 

plea  traversing  possession  of  plaintiff  as  assignee,  1029 
DEVASTAVIT, 

law  as  to,  suggesting,  &c.  848,  note. 

suggested,  in  action  against  administratrix,  on  judgment,  484 
DEVISAVIT  VEL  NON, 

feigned  issue,  to  try,  240 
DEVISE  AND  DEVISEE  (see  title  Will) 

devise  in  fee-simple  pleaded,  591 

declaration  against  devisee  and  heir,  469 

plea  by  devisee,  rien  per  (im«e,  974 

replication  thereto,  1174 
DILAPIDATIONS    (see  also    titles   Covenant.      Landlord    and   Tenant      Rector. 

Waste.) 
DISCLAIMER  op  TITLE, 

plea  of,  in  trespass,  1066 

plea  of,  by  bishop  in  ^ucBre  impedity  1305 

replication  to  such  plea,  1306 
DISCONTINUANCE, 

determination  of  a  suit  by,  pleaded,  605 
DISCOUNT, 

for  not  procuring  discount  of  a  bill,  277,  350 

for  usury  on,  512 
DISTRESSES, 

declarations  respecting, 

assumpsit  on  promise  to  pay  the  rent  on  plaintiff'4  withdrawing  a  distreBS* 

253 
case  for  illegal  distressesi 
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DISTRESSES— (con<tfiif€<L) 

for  double  value  of  goodsy  do  rent  being  in  anrear,  717 

for  distraining  beasta  of  the  plough,  718 

for  distraining  tools  of  trade,  ib. 

for  distraining  more  rent  than  was  due,  719 

for  an  excessive  distress,  720 

for  distraining  a  second  time  on  same  goods  for  same  rent,  ib. 

for  driving  distress  out  of  hundred,  721 

for  impounding  distress  off  premises,  and  not  giving  notice,  722 

for  refusing  to  re-deliver  goods  on  tender,  723 

for  selling  goods  within  the  five  days,  724 

for  not  removing  goods  afler  the  five  dajs,  724  a. 

for  selling  under  a  distress  without  having  goods  appraised  by  ap- 
praisers, 725 

for  selling  a  growing  crop  before  gathered  and  appraised,  ib. 

for  not  selling  for  best  price,  726  a. 

for  not  giving  a  copy  of  charges,  under  67  Geo.  3.  c.  93. — 726 

for  not  leaving  overplus  in  the  hands  of  the  sheriff,  d&c  ib. 

for  rescue  of  cattle,  &c.  distrained  for  rent,  case  for,  732 

for  pound-breach  of  cattle  distrained  for  rent,  case  for,  734 

for  rescue  of  cattle,  &c.  distrained  damage  feasant,  ib. 

for  pound-breach  of  cattle  distrained  damage  feasant,  735 

for  misusing  a  distress,  678 

against  a  bailiff  for  misconducting  a  distress,  669  d. 

against  landlord  for  not  indemnifying  plaintiff  from  a  distress    by 
ground-landlord,  727 
trespass  for  taking  a  distress,  869 
avowries  and  cognizances,  &c.  respecting  (see  title  Replevin^)  1042  tt>  1059 
pleas  in  trespass  respecting  (see  title  Trespass^)  1092  to  1097 
DISTURBANCE, 

of  rights  of  common  (see  title  Common^)  799  to  807 
of  rights  of  way  (see  title  Way,)  807  to  810 
of  ferries,  814 
of  pews,  817 
of  markets,  818 
of  franchises,  &c.  818  a. 
DOGS, 

case  for  keeping  dogs  used  to  bite,  6lc.  696, 8 
trespass  for  killing  of,  860 

?lea  in  trespass  justifying  killing,  for  worrying  sheep,  1097 
iE  RENT  (see  tide  Rent.) 

assumpsit  for,  45 

debt  for,  496 

avowry  for,  1064 
DOUBI4E  VALUE  (see  tide  Rent) 

debt  for  holding  over,  493 
DOWER, 

.     pleaded,  663 

pracipe  for  writ  in  dower,  1311 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1312 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1313 

sheriff 's  return  to  writ  of  dower,  ib.  ( 

writ  of  grand  ccme,  1314  i 

sheriff's  return,  1315  } 

plaint  or  count  in  dower,  ib. 
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DOWER— (con<tntied.) 

the  like  by  widow  and  her  second  husband,  1316 

the  like  bj  infant,  1316 

pleas  by  infants  UmU  iempa  prUU  ib. 

plea  ne  unques  seine  qw  dower,  1316 

plea  of  ne  unquea  (tccouple,  ib. 

replication  of  marriage  in  England,  1317 

in  Scotland,  1318 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1319 

pleas  to  part  sole  tenancy,  to  other  part  ne  unques  aeiaUf  and  to  the  rest  non-icnttrs* 
ib. 

form  of  issue,  1320 

posieat  finding  that  husband  died  seised,  the  value  of  the  estate,  &c.  1821 

judgment  afler  verdict  for  seisin  and  damages,  1322 

the  like  where  no  damages  found,  1323 

writ  of  habere  facias  aeisinam^  where  no  damages  recovered,  ib. 

entry  of  judgment  by  default,  that  husband  died  seised,  and  award  of  seisin,  d&c 
1324 

writ  of  seisin  and  inquiry  of  damages,  1325 
DRIVING, 

carelessly,  case  for  damage  by,  647  to  660 
DUPLICITY, 

demurrer  to  replication  for,  1263 

demurrer  to  rejoinder  for,  1265 
DURESS, 

pleas  of,  964,  5 

replications  to,  denying  the  duress,  &c.  1172 

EASE  AND  FAVOR, 

plea  of,  in  debt  on  bail  bond,  981 
replication  denying  plea,  1177 
EJECTMENT, 

declarations  in, 

by  original  in  K.  B. 

on  a  single  demise,  877 

premises  in  general  how  to  be  described,  878 
the  demise,  879 
plaintifTs  entry,  881 
the  ouster,  ib. 
the  notice  to  appear,  ib. 
notice  under  1  Geo.  4.  882 
on  two  demises  with  one  ouster,  !b. 
on  two  demises  with  two  ousters,  883 
on  demises  by  tenants  in  common,  d&c.  885 
on  a  demise  by  deed,  for  tithes,  886 
by  bill  in  K.  B.  ib. 
in  the  Exchequer,  887 
on  a  vacant  possession,  888 
notice  to  appear  thereto,  ib. 
plea,  not  guilty  in,  1141 

trespass  for  meme  proJUa  and  costs  aAer  recovery  b,  870 
ELOPEMENT, 

plea  of,  in  dower,  1818 
replication  to  plea  of,  1319 
EMBEZZLEMENT, 

plea  justifying  imprisoning  plaintiflT  on  suspicion  of,  1080 
Vol.  III.  F 
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ENORAYINO, 

case  for  piratiDg,  762 
ENROLMENT, 

of  specification  pleaded,  760 

want  of,  pleaded  to  debt  on  annoitj  deed,  976 

replication  stating  enrolment,  1 175 
BNTRT  (see  also  title  fVa^s.) 

under  a  lease  stated,  &61 

by  an  assignee,  664 
ENTRY,  WRIT  OF, 

writ  of  entrj  in  tbepoff,  1889 

declaration  thereon,  ib. 

writ  of  entry  in  the  pofi,  on  the  entry  of  a  third  person,  1840 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  pai,  ib. 

plaint  in  nature  of  writ  of  entry  in  the  per  and  cih,  1842 

mandate  or  summons  thereon,  1843 

directions  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1844 

return  to  writ  of,  ib. 

entry  of  return  of  summons,  admission  of  ffrochein  ame  for  demandant,  and  ap- 
pearance of  tenant,  1845 

mode  of  proceeding  stated,  ib. 

count  in  same  proceedings,  1346 

form  of  plaint  as  recorded,  1347 

steward's  first  summons,  1348 

admission  of  prochein  amte  for  demandant,  entry  of  return  of  summons,  oi  de- 
fault of  tenant,  and  award  of  graind  eape^  1349 

second  summons,  1850 

sherifi's  return,  1851 

d&rections  as  to  proceedings,  ib. 

entry  of  appearance  of  tenant,  return  of  grand  eape^  release  of  default,  count  and 
tenant's  imparlance,  1352,  8 

another  imparlance,  1353 

tenant's  plea,  ib. 
ERROR, 

debt  on  a  recognizance  of  bail  in  error  in  C.  P.  at  Lancaster,  478 

the  like  in  C.  r.  taken  before  a  judge,  479 

the  like  on  a  recognizance  of  bail  in  error  from  K.  B.  to  Exchequer,  ib. 

replication  in  trespass  to  plea  justifying  seizure  under  jt.  fa.  that  writ  of  error  was 
allowed,  1207 

writ  of  quare  tmpeiliV,  1309 
ESCAPES, 
DMJhrt 

against  sheriff  for,  under  a  ca.  »a.  416- 

against  marshal,  where  prisoner  committed  in  execution,  419 

a  general  count  against  the  marcihal  for  the  escape  of  a  prisoner  in  execution,  420  o. 

against  marshal  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C.  P. 
removed  into  K.  B.  in  error,  for  damages  in  C.  P.  and  costs  in  error,  420  b, 

against  warden,  where  prisoner  removed  by  habeas  corpus  to  Fleet,  and  original 
action  in  K.  B.  421 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and 
re«committed,  423 
Case  for^ 

against  sheriff  for  escape  on  mesne  process,  737 

the  like  for  not  arresting  on  opportunity,  740 

the  like  for  false  return  of  nan  eat  inventus^  ib. 

the  like  for  escape  on  final  process,  741  [tb. 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  kahsas  tatpma^ 
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ESCAPES— (c<m<tfMiML) 
Ca$e  for — {coniiniud.) 
•gainst  marshal  for  escape,  where  original  action  was  in  C.  P.  and  defendant 
therein  was  surrendered  to  warden  of  Fleet  in  discharge  of  batl«  and  thence  by 
habeas  corpus  committed  to  the  custody  of  the  marshal^  742  o« 
second  count  setting  out  the  writ  and  proceedings  more  concisely,  742  c« 
t  a  general  count  against  marshal  for  escape  where  defendant  in  custody  on  a  sur- 

render in  discharge  of  bail,  743 
the  like  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff,  ib« 
against  warden  where  prisoner  surrendered  in  discharge  of  bail,  745 
Pleas  in  DthU 
for  escape  from  execution  against  marshal  or  warden,  a  re-caption,  967 
defendant's  forcible  escape,  and  bis  subsequent  return,  968,  960 
plea  that  the  pr'isoner  escaped  twice,  and  voluntarily  returned,  and  was  in  custody 

at  the  time  of  filing  the  bill,  958 
by  warden,  of  escape  of  prisoner  in  custody,  on  render  in  discharge  of  bail,  witfap 
I  out  defendant's  knowledge,  and  a  return  before  action,  959 

that  prisoner  was  discharged  with  plaintiff's  consent,  961 
'*  plea  to  action  against  warden  of  Fleet  for  an  escape  that  plaintiff  licensed  prisoner 

to  go  at  large,  961  a. 
plea  to  declaration  on  debt  against  marshal,  for  an  escape  aAer  debtor  had  been 
committed  to  defendant's  custody,  that  debtor,    afler  his  commitment,  peti- 
tioned Insolvent  Court  for  his  discharge  from  imprisonment,  and  was  remanded  at 
plaintiff's  suit  for  nine  months,  at  the  expiration  of  which  defendant  discharged 
him,  ib. 
affidavit  on  8  &  9  W.  3.  c.  27*  s.  6.  as  to  escapes,  961  c. 
RepHcations  in  Debt  for, 
that  defendant  of  his  own  wrong  permitted  escape,  1 170 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 
that  bill  was  filed  before  prisoner's  re-caption,  ib. 
that  bill  against  warden  was  filed  before  prisoner's  return,  ib. 
ESCROW, 

plea  of  deliveiy  of  bond  as,  962 
ESS0I6N, 

entry  of  essoign  de  ttUre  mare^  1370 
affidavit  that  essoign  is  true,  1371 
entry  of  common  essoign,  1367 
rule  given  by  clerk  of  essoigns,  ib. 
entry  of  adjournment  of  essoign,  1368 

ESTATES, 

title  in,  pleaded  (see  title  TiiU  Fkaded^  amd  the  rsipscliM  titUs,) 

sold,  assumpsit  for,  39 

assumpsit  for  not  making  title  or  abstract,  or  conveyance  on  sale  oft  287 
for  not  completing  purchase  of^  291 

covenant  for  breach  of  good  title,  646 
ESTOPPEL. 

replications  of,  in  abatement,  1 143 

in  bar,  1144 
ESTOVERS  (see  title  Commm,) 

declarations  for  disturbance  of  common  of,  807 
EVICTION, 

plea  of,  to  debt  for  rent,  993 

replication,  denial  of,  HSO 

5 lea  in  bar  in  replevin,  1192 
S, 
replication  in  treaimss  stating  excesSf  1206 

rejoinder  denying  it,  1232 
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EXCESSIVE  DISTRESSES  (gee  titlo  Diitreasea.)  ] 

EXCESSIVE  LEVY,  -^ 

for  levying  on  a  judgment  entered  up  under  warrant  of  attorney,  when  part  had  f 

been  paid,  rest  not  due,  727  i 

for  procuring  a  ^eW  fstcias  for  more  than  the  judgment,  729 

against  sheriff  for,  and  converting  overplus  to  his  own  use,  730 
EXCHANGE,  BILL  of  (see  title  Bill  of  Exchange.) 
EXCHANGE  of  HORSES,  &c. 

assumpsit  to  pay  money  upon,  274 

upon  a  warranty  on,  261 
EXCISE  OFFICERS, 

notice  of  action  to,  4 

tender  of  amends  by,  pleaded  in  trespass,  1063 

plea  of  general  issue,  by  solicitor  of  customs,  on  behalf  of  the  king,  under  9  Geo,  | 

4.  c.  25, 1030  n 

EXECUTORS  (see  also  title  Adminiatratora.)  .1 

Declarations  bt  and  against. 
Commencements  and  conclusions  oft 

beginning  of  a  declaration  by  an  executor  against  an  executor  in  K.  B.,  34 

do.  in  C.  P.  ib. 

do.  by  executor  of  an  executor,  ib.  ! 

do.  by  a  surviving  executor,  ib. 

do.  by  husband,  and  wife  executrix,  ib. 

do.  against  an  executor,  ib.  I 

profert  by  an  executor  in  K.  B.  35 

profert  by  executor  of  an  executor,  ib. 

profert  by  a  surviving  executor,  ib. 
assumpsit  by^  in  general^  on  promises  to  testator,  101 

on  promises  to  plaintiff  as  executor,  102 

on  an  account  stated  with  him  as  such,  ib. 

surviving  executor,  104 

husband,  and  wife  executrix,  before  marriage,  105 

the  like  where  wife  became  executrix  afler  marriage,  ib. 

to  recover  expenses  of  a  party- wall,  250 

profert  of  a  will,  35,  &c. 

against  on  promises  by  testator,  106 

on  promises  by  defendant  as  executor,  107 

on  an  account  stated  by  defendant  as  executor,  ib. 

as  surviving  executor,  108 

husband,  and  wife  executrix,  before  marriage,  109 

the  like  where  she  became  executrix  after  marriage,  ib. 

on  promise  to  pay  a  legacy  in  case  of  forbearance,  245 
On  Promissory  J^otes. 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not  having 

indorsed  it,  136 
by  executor  or  administrator  of  payee  against  maker,  140 
by  executor  or  administrator  on  promise  since  the  death,  ib. 
the  like  in  another  form,  stating  probate,  141 
payee  against  (he  executor  or  administrator  of  maker,  142 
On  bills  of  Exchange, 
by  executor  or  administrator  of  payee,  &,c.  against  acceptor,  142 
by  executor,  &c.  of  payee,  &c.  against  drawer,  where  bill  due  after  death,  16  6 
by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  above  six 
years,  ib. 

against  executor  or  administrator  of  acceptor,  167 
Debt  by  executor  of  obligee  against  obligor,  465 
agcUnst  executor  of  obligor,  468 
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EXECUTORS— (tfonttntied) 
Declarations  bt  and  against, — {continued.) 
Covenant  by  and  against^ 

by  executor  of  lessor  against  lessee,  662  b. 

by  executor  of  lessor  being  a  termor,  for  a  breach  aHer  testator's  death,  665 

against  executor  of  lessee  for  a  breach  aAer  testator's  death,  ib. 

title  stated,  664,  6,  691 

by  executors  of  insurer  on  policy  of  insurance,  636 

on  mariner's  indenture  against  executor  of  master,  622 

by  heir  of  purchaser  against  executor  of  husband  on  covenant  for  further  assur- 
ance, and  for  not  levying  a  fine,  643 

troter  by,  838 

proof  of  will  by,  pleaded,  692 

assent  to  a  bequest  pleaded,  ib. 
Pleas  bt  and  against, 
in  assumpsit^ 

general  issue,  that  neither  defendant  or  testator  promised,  941 

ne  ungues  executor,  ib. 

ne  unques  administrator,  942 

plaintififne  ungues  administrator  craving  oyer  of  letters  of  administration,  ib. 

plaintiff  fM  ungues  administrator  as  to  causes  of  action  contained  in  declaration,  943 

that  plaintiff  and  defendant  were  both  executors,  ib. 

that  promise  was  made  to  plaintiff  and  defendant  who  were  both  executors,  943 

plea  to  an  action  against  an  executor,  that  there  were  other  contracting  parties  be- 
sides the  testator,  who  survived  the  testator,  ib. 

plea  or  notice  of  set-off  in  actions  by  or  against,  933  a,  6. 

plene  administravit  generally,  ib. 

the  like  by  an  executor  of  an  executor,  ib. 

plene  administravit  prater^  945 

a  retainer,  946 

judgment  recovered  against  testator,  ^      j     r         j    •  •  i      u         4 

bonllfl  ou(8taDdiDg.  and  [  ""*^  !»'"*'  admmutravtt  prater, 

judgment  recovered  against  defendant,  ) 

In  debt^ 

in  general,  966  c,  971 

plene  administravit  generally,  ib. 

the  like  before  a  notice  of  the  bond,  ib. 
Avowries  relating  to 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37. — 1055 
Replications  bt  and  again st. 
In  assumpsit^ 

to  statute  of  limitations  of  action  commenced  in  a  year  afler  death,  &c.  1162 

to  ne  ungues  executor,  that  defendant  is  executor,  1163 

to  plene  administravit^  general  denial  of  plea,  ib. 

award  of  ventre  where  only  plene  administravit  is  pleaded,  ib. 

to  plene  administravit  by  an  executor  of  executor,  1164 

to  plene  administravU  prater  bonds,  outstanding  assets,  ultra,  1166 

that  defendant  had  assets  when  he  had  notice  of  writ,  ib. 

that  assets  came  to  hand  after  exhibiting  the  bill,  ib. 

that  judgments  against  defendant  were  obtained  by  fraud,  1 1 66 

that  judgment  fraudulently  suffered  for  more  than  was  due,  1167 

that  bond  has  been  paid  and  is  kept  on  foot  by  fraud,  ib. 

replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  kept  on  foot  by 
fraud,  1168 

prayer  of  judgment  of  assets,  inyii/tiro,  and  general  issue,  ib. 

the  like  with  award  of  inauiiy,  1169 

replication  to  a  plea  of  plene  administravit  prmter^  praying  judgment  as  to  the 
£  10,  and  averring  assets  extra,  sufficient  to  pay  the  debt,  ib. 
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EXECUTORS— (coii<tiif*eil. ) 
Rejoinders  by  and  against, 

In  asaumpsiU 

that  no  assets  have  come  to  hand  since  issuing  wnt«  1225 

that  judgments  against  defendant  were  fairly  obtained,  ib. 

to  replication  to  plea  of  statute  of  limitations  of  action  brought  io  a  year  aAer 
testator's  death,  denying  the  appearance  of  defendant,  d&c.  ib* 
Pleas,  &c.  Puis  darrein  Continuance, 

plea  in  bank  by  executor  of  judgment  recovered  against  him,  1239 

the  like  in  Nisi  Prius,  ib. 

affidavit  of  truth  thereof,  1241 
Demurrer, 

for  declaring  against  in  debet  and  deUnet^  1250 
EXPULSION  (see  also  titles  Eviction.  Trespass.) 
EXTORTION, 

debt  by  party  grieved,  on  32  Geo*  2.  c.  28,  against  bailiff  for,  501 

the  like  for  treble  damages,  on  23  Hen.  6.  c.  9. — 504 

debt  on  28  Eliz.  c.  4.  and  43  Geo.  3.  c.  46.  s.  5.  ib. 

debt  by  common  informer,  on  23  Hen.  6.  c.  9.  for  refusing  bail,  and  for  extortioiit 
509 

the  like  on  28  Eliz.  c.  4.  for  40L  penalty,  511  a. 

case  against  sheriff,  on  28  Eliz.  c.  4. — 827 
EXTRA  VIAM  (see  title  JVeto  Assignment.) 

new  assignment  of,  1217 
FACT, 

demurrer  for  tendering  an  issue  in  fact  not  traversed,  1266 
FACTOR  (see  also  title  Agent.) 

assumpsit  by,  for  commission,  &c.  78 

against,  for  selling  on  credit  to  an  insolvent,  dLC.  344,  348 

for  not  rendering  account,  342,  4 

plea  of  set-off  to  action  by  principal,  of  monies  due  to  defendant  from  fiictor,  who 
dealt  as  principal,  939 
FALSE  CHARACTER  (see  also  titles  Deceit.     Slander.) 

case  for  giving  of,  630 

case  for  misrepresenting  third  person  fit  to  be  trusted,  702 
FALSE  IMPRISONMENT  (see  title  Maliciotts  ProseaUion.) 

declarations  for, 

specially,  857 
generally,  ib. 

pleas  justifying  (see  title  Trespass.) 
FALSE  RETURNS  (see  also  Utle  Sheriff.) 

case  for,  to  mesne  process^  non  est  inventus^  740 

case  for,  to  final  process,  ntdla  6ofia,  748 

case  for  not  levying,  and  for  a  false  return,  750 
FEE  SIMPLE  (see  also  titles  Copyhold.     Covenant.     Title  pUadsd.) 

seisin  in  fee  in  possession  pleaded  of  different  property,  560 

of  husband  and  wife,  561,  1359,  1361 

of  the  king,  or  a  corporation,  561 

in  reversion,  568,  1330,  1333,  1365,6 

in  remainder  in  a  copyhold,  569 

in  severalty,  ib. 

in  joint-tenancy,  570 

coparcenary,  ib. 

tenancy  in  common,  571,  1391 

descent  in  fee,  571,  1304,  1338,  1360,  61 
FEIGNED  ISSUES, 

to  try  existence  of  modus  in  lieu  of  tithe,  235 
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^  FEIGNED  ISSUES— (cofi/tiMKd.) 

^  feigned  issue,  with  two  counts,  at  the  suit  of  surviving  partners,  first  count  to  try 

petitioning  creditor's  debt :  second  to  try  bankruptcy,  237 
the  like  to  try  trading  of  a  supposed  bankrupt,  239 
the  like  issue  in  one  count  to  try  several  rights  of  common,  ib. 
pleas,  ib. 

feigned jissue  deviaavU  vd  non^  240 
the  like  to  try  issue  whether  party  heir-at-law  or  not,  241 
FELONY, 

on  promise  to  pay  money  if  plaintiff  would  arrest  a  felon,  258 
case  for  malicious  prosecution  of  plaintiff  before  a  justice  for,  606 
case  for  libel,  charging  plaintiff  with,  627 

case  for  words  slandering  plaintiff,  by  charging  him  with,  633,  638 
plea  justifying  imprisonment  for,  1080 
plea  justifying  imprisonment  under  suspicion  of,  1081 
plea  justifying"  words  of,  1031 
^  FEME  COVERT  (see  also  tiUe  Htuband  and  Wife.) 

appearance  and  defence  by,  892 
plea  of  coverture  of,  when  plaintiff,  899 
the  like  when  defendant,  ib. 
coverture  in  bar  in  assumpsit,  909 
the  like  in  debt,  966 
the  like  in  assumpsit,  on  a  guarantee  that  the  party  for  whom  it  was  given  was  a 

feme  covert,  909 
replevin  in  abatement  denying  coverture,  1 142 
FENCES, 

declarations  for  not  repairing  of,  780 
trespass  for  breaking  down,  867 
pleas  of  defect  offences, 

in  trespass  to  real  property,  1 103 

in  bar  in  replevin  to  avowries  for  distresses  damage  feasant  generally,  1196 
defendant's  neglect  to  keep  a  gate  shut,  1197 
plaintiff  entitled  to  common  in  adjoining  close,  1198 
replication 

to  plea  of  distress  damage  feasant,  defect  of  fences,  1206 
^  to  plea  of  defect  offences,  that  defendant  turned  cattle  in,  1210 

to  the  like  plea,  that  the  cattle  were  unruly,  ib. 
in  replevin,  denial  of  defendant's  obligation  to  repair  fences,  1230 

denial  of  defect  of  fences,  ib. 
rejoinder  to  replication  of  defendant's  cattle  being  unruly  and  breaking  fence, 
that  cattle  escaped  by  defect  of  fence  mentioned  in  plea,  and  not  by  tluit  defect^ 
offences  in  replication,  1232 
FEOFFMENT  (see  also  JiUe  pUaded.) 

pleaded,  573,  1374,  5 
FERRY, 

case  for  disturbing,  814 
FICTITIOUS  PERSON, 

one  bill  payable  to  order  of,  165 
FIERI  FACIAS, 

stated  in  pleading,  748 
declarations  for  raise  returns,  6lc»  to,  ib. 
justification  under,  1132  to  1135 

plea  to  debt  on  recognizance  that  ;niis  dorr.  e&nU  debt  levied  hjfi.  fa.  on  princi- 
pal, 996 
FINES, 

on  admission  to  a  copyhold,  assumpsit  for,  49 
I  fines  levied  with  and  without  proclamations,  pleaded,  561,  2 
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FINES— {cofiitfitMd) 

covenant  on  deed  of  sale  for  not  levying  a  fincy  ^3 
FIRM  (see  title  Partners.) 
FISH  AND  FISHERY, 

assumpsit  for  rent  of,  42 

debt  on  5  Geo.  3,  for  penalty  in  fishing  in  private  fishery,  500 

case  for  digging  soil,  &c.  in  river,  and  injuring  plaintiff's  reversionary  interest  in 

fishery.  Chit.  Game  Laws,  819 
trespass  for  fishing  in  close,  &c.  874 
second  count,  for  fishing  in  plaintifPs  several  fishery,  875 
third  count,  for  fishing  in  plaintiff's  free  fishery,  ib* 
fourth  count,  for  catching  plaintiff's  fish  generally,  ib* 
against  inferior  tradesman,  on  statute,  for  fishing,  ib. 
plea  in  trespass  that  locus  in  qfto  defendant's  freehold,  1106 

that  fishery  was  defendant's  several  fishery,  1107 
that  loetu  in  quo  part  of  a  navigable  river,  1108 
that  defendant  has  a  free  fishery  in  locus  in  ftio,  ib. 
common  of  fishery,  ib. 
FIXTURES  (see  also  title  Landlord  and  Tenant) 
assumpsit  for,  55,  307 

assumpsit,  special,  for,  by  outgoing  tenant,  where  a  valuation  made,  301 
the  like  for  stipulated  damages,  for  not  taking,  299 
trover  for,  835 
FLEET  (see  title  Warden.) 
FORBEARANCE, 

assumpsit  to  pay  costs  for  staying  proceedings  against  defendant,  251 

assumpsit  to  pay  debt  of  third  person  in  consideration  of,  252,  316 

on  promise  that  if  plaintiff  would  withdraw  a  distress,  defendant  would  pay  the 

rent,  253 
against  executor  on  promise  to  pay  legacy  in  consideration  of,  245 
FOREIGN  BILLS  (see  title  BiUs  of  Exchange.) 
FOREIGN  COIN, 

declaration  on  note  payable  in,  122 
on  bill  payable  in,  167 
FOREIGN  JUDGMENT, 

assumpsit  on  a  Jamaica  judgment,  243 

assumpsit  on  a  Scotch  decree,  at  the  suit  of  assignees  of  a  bankrupt,  245 
debt  on  a  decree  in  court  of  Sessions  of  Scotland,  415 
FORCIBLE  ENTRY, 

declarations  for,  865,  6 
FORCIBLE  ESCAPE  (see  title  Escape.) 

FORMER  RECOVERY  (see  titles  Auter  Action  Pendent.    Judgment  recovered.) 
FORNICATION  (see  also  title  Adultery) 

case  for  libel  accusing  eoverness  of,  641  b. 
FRAUDS,  STATUTE  of. 

plea  of,  to  action  on  guarantee,  909 
FRAUD,  declarations  for  (see  title  Deceit  and  Misrepresentation.) 
plea  that  deed  was  obtained  by,  963 
replication  denying  fraud,  1 171  a. 

that  release  was  obtained  by,  1158,  1245 

judgments  against  executrix,  obtained,  &c.  by,  1166 

indenture  void  for,  1168 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained 

bv,  1184 
to  plea  of  former  conviction,  that  it  was  obtained  by,  ib. 
rejoinder,  denying  that  judgment  was  obtained  by,  1225 
FRAUDULENT  REMOVAL, 

debt  on  11  Geo.  2.  c.  19,  against  party  assisting  in,  495  a. 
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FRAUDULENT  REMOVAL— (ca»<intt«d.) 

avowry,  6lc.  for  rent  of  goods  fraudulently  removed,  1063 

pleas  in  trespass  justifying  taking  goods  fraudulently  removed,  1137 
FREEHOLD  ESTATE  (see  titles  Fee  SimpU.    Freeholder,     TUU  Pleaded.) 

sold,  assumpsit  for  price  of,  39 
FREEHOLDER  (see  also  titles  Fee  Simple.     TUle  PUaded.) 

avowry  by,  for  a  distress  damage  feasant,  1058 

under  a  prescriptive  right  of  common,  1059 

justification  by,  or  under  tenant  in  fee,  1097,  99,  1106,  1109 
FREIGHT, 

assumpsit  for  freight,  primage,  average,  &c.  61 

assumpsit  on  policy  of  insurance  on,  183 
FRIENDLY  SOCIETY, 

assumpsit  by  trustees  of,  on  promissory  note,  138 

for  money  lent  by  society,  139 

debt  on  bond,  at  the  suit  of  treasurer  of  a  friendly  society,  established  before  the 
10  Geo.  4.  c.  56,  and  not  conformed  according  to  that  act,  470 

at  the  suit  of  treasurer  of  a  friendly  society,  established  under  the  10  Geo.  4.  c« 
56,  ib. 
FURNITURE, 

assumpsit  for  use  and  hire  of,  59,  60 

for  improperly  using  same,  339 

case  for  improperly  using  it,  670 

GAMING, 

debt  on  the  9th  Ann.  c.  14.  s.  2,  by  the  loser,  for  money  lost  at  play,  at  one  sit- 
ting, to  recover  it  back  from  the  winner,  495  d. 
GENERAL  ISSUES, 
in  assumpsit, 

non  assumpsit,  908 

the  like  by  one  of  several  defendants,  ib. 

the  like  by  an  executor  or  administrator,  ib.  [909 

plea  confessing  causes  of  action  as  to  part,  and  general  issue  to  the  rest, 

the  like  as  to  part  and  tender  as  to  residue,  922 
in  debt, 

nil  debet  generally,  951 

nil  debet  in  debt  qui  torn,  ib. 

non  eat  factum^  &c.  952  to  954 

ntii  tiel  record^   954 

law  wager  nil  debet  per  legem^  ib. 
in  deHnue^  non  detinet^  1023 
in  covenant,  non  eat  factum,  1001 
in  case,  not  guilty,  1030 
in  replevin,  non  cepU,  1042 
in  trespass,  not  guilty,  1061 
the  like  by  several  defendants,  ib.  ^ 
the  like  to  a  part,  with  a  special  plea  to  the  residue,  ib. 
in  ejectment,  1141 
demurrer  for  pleading  m7  debet  instead  of  non  aaaumpait,  1257 

for  pleading  plea  which  amounts  to,  1258 

for  pleading  non  aaaumpait  in  debt,  1259 

for  pleading  nil  debet  to  debt  on  bond,  1260 
GOODS,  &c.  (see  also  titles  Agent.     Aaaumpait.     Factor,     Fixturea.     Sah.) 
assumpsit  on  contracts  relating  to, 

for  goods  sold  and  delivered  to  defendant,  55  . 

for  goods  sold  to  defendant  and  delivered  to  a  third  person,  56 

for  goods  bargained  and  sold  to  defendant,  ib. 
Vol.  III.  G 
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GOODS— (cotiitfitted. ) 

assnmpsit  on  contracts  relating  to— (conitniMd.) 
for  a  crop  of  grass  or  turnips  sold,  67 
for  use  and  hire  of  goods,  &c.  60 
for  carriage  of,  76,  7 

for  not  paying  money  on  exchange  of  horses,  &c*  274 
for  not  delivering  a  bill  of  exchange  in  payment  for  goods  sold*  261 
on  a  contract  to  pay  for  goods  sold  to  a  Uiird  person,  814 
for  not  returning  goods,  or  paying  for  them,  263 
for  not  accepting  goods  sold,  264 
for  not  accepting  goods  made  for  defendant,  266 
for  not  taking  away  goods  sold  at  auction,  266  a. 
the  like  where  there  has  been  a  re-sale,  267 
for  not  delivering  goods,  d&c.  bought,  26S 
for  not  delivering  goods  at  a  particular  place,  270 
special  damage  by  reason  of  non-delivery  of,  272 
on  a  warranty  of  a  horse,  &c.  279 
'  the  like  on  an  exchange  of  horses,  &c.  281 

for  not  furnishing  good  hams,  282 
against  bailees  for  loss  of,  &c.  (see  title  Baileu.) 
for  not  accountinefor  produce  of,  342  (see  also  titles  AgefiL     Factor. ) 
"trover  for,  386  (see  title  Trover,) 
case  for  injuring  goods  in  reversion,  767 
trespass  for  seizing,  862  (see  title  Trespass.) 
in  a  dwelling-house,  863 
de  bonis  asportaiis^  869 
GOODWILL, 

assumpsit, 

for  lease  and  business,  40,  44 
for  a  business  alone,  40 
case  for  a  misrepresentation  on  the  sale  of,  688  c. 
GRAND  CAP£, 

writ  of,  in  dower,  1314 
writ  of,  in  writ  of  right,  1368 
GRANT  (see  Title  Pleaded.     Way.) 
GROUND  RENT  (see  title  Landlord  and  Tenant) 

assumpsit  against  landlord  for  not  indemnifying  tenant  from,  313 
case  against  landlord  for  not  indemnifying  against,  727 

plea  in  bar  in  replevin  to  cognizance  for  rent,  payment  of  ground-rent  to  land- 
lord, 1090 
GUARANTEE  (see  also  title  Indemnity.) 

to  pay  money  in  consideration  of  forbearance  to  a  third  person,  262 
to  pay  money  in  consideration  of  sale  of  goods  to  a  third  person,  314 
to  pay  rent  if  plaintiff  would  withdraw  a  distress,  262 

on  guarantee  to  pay  debt  to  third  person,  in  consideration  of  forbearance,  316 
for  not  indemnifying  plaintiff  who  had  guaranteed  defendant's  debt,  318 
plea  that  the  person  for  whom  defendant  became  guarantee,  was  ^fenis  covert^  909 
plea  of  statute  of  frauds  in  action  on  a  guarantee,  ib. 
GUARDIAN, 

plea  of  infancy  by,  893,  909 

plea  of  confession  of  infants  by,  in  partition,  1392 

HABEAS  CORPORA  RECOGNITORUM, 

writ  of,  in  writ  of  right,  1379 
HABEAS  CORPUS, 

declaration  against  warden  where  prisoner  removed  by,  to  Fleet,  421 

case  against  marshal  for  escape  on  mesne  process,  where  prisoner  removed  by, 

•4 1 ,  i^jt 
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HABENDUM, 

statement  of,  in  covenant,  549 
HABERE  FACIAS  SEISINAM, 

writ  of,  in  dower,  1323 
award  of,  in  dower,  1324 
HEIR  (see  titles  Descent.     Title  Pleaded.) 
declaration  against  in  general,  466,  9 

01)  bond  against,  468 

the  like  with  devisee,  469 

covenant  at  suit  of,  571 
pleas  by, 

parol  demurrer  by  infant  heir,  973 

riens  per  descent,  ib. 
replication  to  parol  demurrer,  confession  of  plea,  1174 

to  Wen  per  descent  that  defendant  had  assets,  ib. 
HIGHWAY  AND  HIGHWAY  ACT  (see  title  Way.) 
assumpsit  for  calls  relating  to,  53 
case  for  nuisances  in  obstructing,  &c.  598,  9  a,  6. 
right  of  way  pleaded,  6lc.  1116  (see  title  Way.) 
plea  by  surveyor,  justifying  digging  gravel,  under  Highway  Act,  1136 
HORSES, 

assumpsit  for  hire  of,  60 

for  covering  mares,  ib. 

for  work  and  labor  with,  76 

for  agistment  of,  59 

for  immoderate  use  of,  337 

for  badly  shoeing  of,  355 

for  false  warrantry  of,  279  to  281 
case  on  warranty  of,  679 
HOUSES  (see  also  title  Ancient  Windows*     Landlord  and  Tenant.) 
assumpsit  relating  to,  287  to  314  (see  title  Assumpsit) 
case  for  nuisances  to,  768  to  778  (see  title  Case.) 
trespass  relating  to,  863  to  866  (see  title  Trespass.) 
pleas  in  defence  of  possession  of,  1073  to  1075  (see  title  Trespass.) 
HUNDRED  AND  HUNDREDORS, 

commencement  of  declaration  against,  29 

precipe  in  case  on  7  &  8  Geo.  4.  c.  31,  where  buildings,  &c.  destroyed  by  riot- 
ers, 827  a. 
HUSBAND  AND  WIFE  (see  also  titles  Feme  Covert.     Coverture.) 
by  and  against,  in  Mayor's  Court,  22,  3 
assumpsit  by  or  against, 

by,  for  work  and  labor  by  feme  before  marriage,  95 

against,  for  work,  &c.  for  feme  before  marriage,  96 

by  or  against,  as  executrix,  34,  105,  109 

by  or  against,  as  administratrix,  112,  114 

by,  on  note  made  to  feme  while  sole,  136 

by  an  executor,  on  note  payable  to  wife  of  testator  before  marriage,  she  not 
having  indorsed  it,  ib. 

against,  on  note  made  to  feme  while  sole,  136 

by  husband,  on  note  to  wife  whilst  covert,  ib. 

on  acceptance  of  feme,  while  sole,  162 

on  bill  drawn  in  favor  of  feme,  and  due  after  marriage,  163 

the  like  where  bill  due  before  coverture,  ib. 

by  husband  alone,  where  he  married  before  bill  became  due,  ib. 

for  not  marrying,  321 
debt, 

by  baron  and  feme  on  bond  to  feme,  before  coverture,  464 
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HUSBAND  AND  WIFE— (con/tnti«d.) 
debt —  (con/fftued ) 

against  them  on  like  bond,  467 

by  baron  and  feme  against  baron,  and  feme  administratrix,  on  judgments 
against  intestate,  revived  by  %c%Tt  facias  suggesting  deratlaviU  484 
covenant  relating  to, 

on  deed  of  separate  maintenance  by  trustee,  against  husband,  526 

by  heir  of  purchaser  against  executor  of  husband,  on  covenant  for  further 

assurance,  and  for  not  levying  a  fine,  543 
title  pleaded, 

estate  in  fee  in  right  of  wife,  561,  1359,  1361 
in  a  term  in  right  of,  564,  note  h. 
in  fee  in  severalty  in  wife  by  survivorship,  570 
title  by  marriage  pleaded,  573 
fine  levied  by,  pleaded,  581 
case  for  criminal  conversation,  642 

for  negligently  overturning  coach,  whereby  wife  injured,  712 
against  administratrix  of  rector  for  waste,  786 
trespass, 

by  husband  and  wife  against  husband  and  wife  for  battery,  854 
by  husband  alone  for  battery  of  wife,  ib. 
for  criminal  conversation,  855 
pleas  by,  &c.  a  feme  covert  (see  title  Cov^urt.) 
writ  of  dower  by,  1312 

plaint  by,  in  dower,  1315 
writ  of  right  by,  1355 

count  by,  in  seisin  in  right  of,  1359 

IMPARLANCES, 

necessity  for,  and  use  of,  889 

common  imparlance  by  bill,  ib. 

the  like  by  original,  ib. 

general  imparlance,  and  suggestion  of  death  of  one  of  defendants,  690 

special  imparlance  by  bill,  ib. 

the  like  in  another  form,  891 

special  imparlance  by  original,  ib. 

general  special  imparlance,  ib. 

on  writ  of  entry,  1352,  3 
INCLOSURE, 

plea  of  private  way  under  local  inclosure  act,  1127 

pleas  of  inclosure  of  common,' 1212 
INDEBITATUS  ASSUMPSIT, 

form  of  the  count  in  general,  37 

statements  of  different  debts,  39  to  114  (and  see  X)i<^  Andktical  TahU.) 
INDEBITATUS  in  DEBT, 

form  of  the  count  in  general,  385 

statement  of  different  debts,  385  to  387  (same  as  in  yfMiimpsti,  see  the  Antdytical 

INDEMNITY  (see  also  title  Guarantee.) 

assumpsit  on  contracts  of, 

by  an  accommodation  acceptor  against  drawer,  316 

by  tenant  against  landlord  for  not  indemnifying  against  ground-rent,  313 

by  maker  of  promissory  n6te  madff  for  accommodation  of  defendant  for 

not  indemnifying,  318 
for  not  indemnifying  bail  to  sheriff,  319  [727 

case  by  tenant  a^inst  landlord  for  not  indemnifying  against  ground  rent, 

pleas  to  debt  on  indemnity  bond,  turn  damnificatus^  984 
that  it  was  plaintiff's  own  wrong  and  default,  985 
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INDEM  NITY— (conimued. ) 

to  declaration  to  debt  on  bond  to  pay  money  and  indemnify,  that  defendant 
did  pay  and  indemnify*  985 
replication  thereto,  1 178 
rejoinder,  1226 
INDICTMENT, 

for  malicious  prosecution  of  indictment  for  perjury,  612 
the  like  of  indictment  for  assault,  614   . 
INDORSEMENT, 

on  writ  ofea.  m.  418 

on  hUiiat  for  bail,  447 

of  promissory  notes  and  bills, 

how  many  should  be  stated,  124 
partial,  stated,  128 
in  full,  stated,  124 
,  of  one  part  of  foreign  bill,  stated,  171 
short  indorsement,  127 
INDUCEMENTS, 

in  assumpsit,  226 

of  an  expected  race,  lb. 

of  differences  being  depending,  241 

of  an  action  being  depending,  261 

of  a  debt  subsisting,  252 

of  defendant's  being  a  pawnbroker,  wharfinger,  carrier,  6lc*  336,  352,  356, 

361 
of  possession  of  a  lease,  296 
that  defendant  was  tenant  to  plaintiff,  311 
in  covenant, 

of  different  seisins,  possessions,  titles,  &c.  (see  title  Covenant.) 
in  case, 

of  good  character,  620,  634 
of  trade,  6lc.  641  c. 

for  injuries  to  real  property,  768,  784,  799 
INFANCY, 

declaration  by  an  infant  in  K.  B.  and  C.  P.  32 
declaration  by  an  administrator  durante  minare  cUate^  35 
appearance  and  defence  by  infant,  893 
plea  of  in  assumpsit,  909  o. 
in  debt,  956,  965 
parol  demurrer  by  infant  heir,  973 
replications, 

in  assumpsit,  denial  of  infancy,  1146 

that  meat,  d&c  were  necessaries,  and  noL  pros,  to  residue,  ib, 
ratificatioa  when  of  age,  1147 
in  debt,  that  defendant  was  of  age,  1174 

to  parol  demurrer,  confession  of  plea,  ib* 
rejoinders, 

that  the  goods  were  not  necessaries,  1220 
that  defendant  did  not  ratify  or  confirm  the  promises,  1221 
plaint  in  dower  by  infant,  1316 

plea  by,  in  dower,  tout  temps  prisit  ib. 
appearance  by  guardian  stated,  ib, 
appearance  by  prochein  amis  stated  in  a  writ  of  right,  1345,  9 
plea  of  confession  by,  in  proceedings  in  partition,  1392 
INFORMATION; 

by  attomey-*generaly  for  running  down  one  of  the  king's  ships,  714 
'  W, 

assumpsit  for  the  good-will  of,  40 
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I NN — {eontintud, ) 

asaumpsil  tor  use  and  profits  of«  44 

for  not  taking,  on  sale  of,  dcrC.  226,  299 
case  for  misrepresenting  value  of,  on  sale  to  plaintiff,  6M 
plea  justifying  trespass  in  defence  of,  1074 
INNKEEPER, 

assumpsit  by,  for  warehouse-room  of  goods,  48 
for  standing  of  carriages,  49 
for  necessaries,  69 
for  horsemeat  and  stabling,  ib. 
for  hire  of  horses,  d&c.  60 
for  work  with  chaises,  &c.  76 
assumpsit  against,  on  sale  of  lease  for  not  having  title,  290 
debt  against,  for  having  hare  in  possession,  608 
case  against,  for  loss  of  a  box,  667 

for  refusing  to  lodge  plaintiff,  668 
plea  by,  justifying  turning  plaintiff  out  of  inn,  1074 
INNUENDO, 

pleaded,  and  notes,  464,  note  m. 
INQUIRY,  WRIT  of, 

case  for  verbal  charge  of  perjury,  on  execution  of  writ  of,  639 

under  8  &  9  W.  3.  c.  1 1 ,  where  breaches  on  condition  stated  in  declaration,  1279. 

1280,  2 
the  like  where  breaches  not  stated  in  declaration,  1283 
award  of  torn  ad  triandum^  1286 

where  defendant  suffered  judgment  in  scire  facias^  1293 

replication  and  award  of  inquiry,  where  p/ene  adnUnistravil  pleaded,  1163,  1169 
INQUISITION, 

in  partition,  1396 

to  return,  on  8  &  9  W.  3.  c.  11.  s.  8,  1276 
INSOLVENT  AND  INSOLVENCY, 

commencement,  &c.  of  declaration  by  the  assignee  of  an  insolvent  debtor,  33 

the  like  by  the  assignee  af\er  the  removal  of  the  first  assignee,  ib. 

declaration  by  the  assignee  on  promises  to  the  insolvent,  101 

the  like  on  promises  to  the  assignee,  ib. 

assumpsit  against  agent  for  selling  on  credit  to,  176 

case  for  representing  insolvent  fit  to  be  trusted,  702 

case  for  words  of,  641  e. 

trover  by  assignees  of,  838 

pleas  in  assumpsit, 

insolvent  act,  919 
plaintiff's  discharge  under,  921 

to  action  for  escape  that  debtor,  afler  his  commitment,  petitioned  for  him 
discharge,  and  remanded  at  plaintiff^s  suit  for  nine  months,  at  expiration 
whereof  defendant  discharged  him,  961 
replication,  that  defendant  promised  after  his  discharge,  1160 
denying  discharge,  ib. 
admitting  discharge,  ib. 
that  note  was  given  after  discharge,  ib. 
rejoinder,  that  debt  contracted  before  discharge,  1220 
sur-rejoinder,  debt  not  contracted  before,  1234 
plea  puis  darrein  eoniinuance  of  plaintiff's  discharge  under  the  insolvent  act, 

1244 
plea  justifying  the  truth  of  slander  of,  1034 
INSTALMENTS, 

declaration  for  one  instalment  of  note,  121 
the  like  for  several  instalments,  ib. 
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INST  ALMENTS— (confmi4«<I. ) 

on  note  payable  by  instalments,  where  whole  became  due  at  one  defkuU,  120 

when  sufficient  to  declare  generally  on  note*  120,  n. 

for  instalment  of  subscription  towards  a  canal,  391 
INTEREST  (see  title  Policy  of  Insurance.) 

assumpsit  for,  88 

in  goods  insured,  stated  in  action  on  policy,  184  to  186 
INTRUSION,  PROCEEDINGS  on  WRIT  or, 

writ  of  intrusion  by  heir  of  remainder-man  on  intrusion  after  death  of  tenant  for 
life,  1330 

declaration  by  heir  of  remainder-man  for  intrusion  after  death  of  tenant  for  life,  ib. 

plea  denying  ancestor's  seisin,  1332 

denial  of  descent  modo  4r  forvM^  ib. 

plea  stating  seisin  in  another,  1333 

pleas  setting  out  will  and  title  under  it,  ib. 

replication,  nmiUitr^t  1336 

replication  insisting  on  tiUe  es  stated,  1337 

other  replications,  ib. 
IRA  MOTUS, 

pleas  relating  to,  1067  to  1071 

replications,  1202 
ISSUE, 

similiter^  admission  of  tender,  and  award  of  ventre,  1166 

in  dower,  1320 


JOINT  AKD  SEVERAL, 

how  to  declare  on  joint  and  several  note,  116 
JOINT  TENANCY  (see  title  Partners.) 

pleaded,  and  death  of  one  and  sole  seisin,  570 
JOURNEYS, 

assumpsit  for,  77,  (see  title  Work  and  Labor*) 
JUDGE  (see  title  Justice  of  the  Peace.) 

order  of,  debt  on  award  under,  398 
JUDGMENTS  (see  titie  Judgment  Recovered.) 
assumpsit  in,  on  Jamaica  judgment,  243 
debt  on,  in  debt  in  K.  B.,  C.  P.,  or  Exchequer, 
for  the  plaintiff  in  assumpsit,  482 
for  the  plaintiff  in  debt,  484 
for  the  defendant,  ib. 

for  the  defendant  in  a  judgment  of  non  pros^ — 
on  Jamaica  judgment,  414 
on  Irish  judgment,  486 
by  conusee  of  Irish  judgment,  487 
on  a  judgment  recovered  by  bill  in  E.  B.  when  defendant  was  sued  by  • 

wrong  name,  ib. 
by  baron  and  feme,  against  baron,  and  feme  administratrii,  on  judgment 

against  intestate,  revived  by  ectVe/actos  suggesting  devastavit^  484 
on  Scotch  decree,  416 
statement  of  recovery  of,  in  debt  in  £•  B.,  C.  P.  or  Exchequer,  418 
statement  of  recovery  of,  in  assumpsit,  419 
statement  of  recovery  of,  in  Palace  Court,  1091 
pleas  in  actions  on, 

nul  tiel  record,  994 
payment,  996  a. 
other  pleas,  ib. 
replications  stating  record,  d&c.  1181,  3 

verifications  of,  in  replicationSf  1184 
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JUDGMENTS—  (continued. )  ! 

final  judgment  and  suggestions  of  breaches  on  8  d&  9  W.  3.  c.  1 1.— 1269,  &c. 
entries  of,  [1276 

in  dower,  1322,  1324 
in  writ  of  right,  1384,  5 
in  partition,  1393,  7 
JUDGMENT  RECOVERED  (see  also  title  Judgment.) 

plea  of,  in  assumpsit,  929 
in  debt,  956 

in  trespass,  on  a  verdict,  1062 

judgment  of  retraxit^  930  , 

set-off  on,  934  ^ 

against  executor,  judgment  against  testator,  also  against  defendant,  947  1 

in  debt,  by  administrator  ats.  administrator  of,  and  plene  adminutravU 

prater t  971 
on  statutes,  former  conviction  for  same  offence,  999 
a  prior  judgment  recovered  for  same  ofience,  1000 
replications  nnU  iiel  record,  1167,  8 

denying  the  judgment  was  for  same  cause  of  action,  1168 
JURISDICTION, 
plea  to,  894 
JUSTICE  OP  THE  PEACE, 

notices  of  action  to,  1  to  3 
case  by,  for  slander  of,  640 
plea  of  tender  of  amends  by,  1065 
plea  justifying  trespass  under  justice's  warrant,  1091 
JUSTICES, 

prcecipe  for,  1 1 
writ  of,  and  declaration  on,  ib. 
JUSTIFICATIONS  (see  titles  Case.     Replevin.     Tregpass.) 

KING, 

seisin  of,  pleaded,  661 

title  by  lease  from,  pleaded,  580 


LANDLORD  and  TENANT  (see  titles  Rent.     Use  and  Occupation.) 
assumpsit  by  landlord, 

for  use  and  occupation  of  a  house,  or  of  a  house  and  land,  41 

for  use  and  occupation  of  a  fishery,  42 

for  use  of  a  way,  ib. 

for  use  and  occupation  of  a  pew  in  a  church,  48 

for  use  of  seat  in  house  to  view  a  public  procession,  ib. 

for  use  of  a  tennis  court,  balls,  and  racket,  44 

for  use,  occupation,  and  profits  of  an  inn,  ib. 

for  double  rent,  on  11  Geo.  2.  c.  19.  ».  18,  45 

for  use  of  pasture  land,  and  eatage  ofthe  grass,  ib. 

for  use  of  premises  and  prsedial  tithes,  46 

for  use  of  land,  with  right  to  take  tithes,  ib. 

for  use  and  occupation  of  furnished  lodgings,  ib. 

for  use  and  occupation  of  unfurnished  lodgings,  ib. 

for  board  and  lodging,  48 

for  hire  of  furniture,  60 

for  not  taking  fixtures,  299 

for  fixtures,  307,  40 

against  tenant,  for  breach  of  express  agreement  to  consame  straw  on  pre- 
mises, ib. 

against  tenant  who  held  premises,  after  end  of  lease,  on  terms  of  leaset 
for  not  repairing,  d&c.  307  a. 


.J 
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IiANDLORD  AND  TENANT— (con/fiit4«d.) 
assumpsit  bj  landlord — (ccnttttued.) 

against  tenant  for  not  using  premises  in  husbandlike  manner,  and  accord- 
ing to  custom  of  country,  308 

breach  for  ploughing  up  grass  land  and  cropping  land,  without  manuring 
same,  310 

for  taking  successive  crops  without  manuring  land,  ib* 

for  keeping  and  leaving  premises  out  of  repair,  311 

for  not  taking  care  of  furniture,  339 
against  landlord, 

far  not  indemnifying  tenant  from  ground-rent,  313 
debt, 

on  leases  on  a  demise,  430 

against  assignee  for  rent,  and  account  of  land-tax  redeemed  by  lessor,  431 

on  land-tax  redemption  act,  432 

by  landlord  against  tenant,  on  4  Geo.  2.  c.  28.  s.  1,  for  double  value  for 
not  quitting  in  pursuance  of  landlord's  notice,  493 

the  like  on  11  Geo.  2.  c.  19.  s.  18,  for  not  quitting,  in  pursuance  of  /e- 
nanVs  notice,  495 

the  like  on  11  Geo.  2.  c.  19.  s.  3,  for  assisting  in  fraudulent  removal  of 
goods,  495  6. 
covenant  on  leases, 

by  lessor  against  lessee  for  rent,  549 

by  lessor  against  lessee  for  not  repairing,  552 

by  assignee,  executor,  or  heir,  &c.  of  lessor  against  lessee,  552  A. 

by  lessor  against  assignee  of  lessee  for  rent,  &c.  ib. 

by  lessor  against  assignee  of  lessee  for  not  repairing,  &c*  with  averment  of 
performance  of  condition  precedent,  552  6. 

breach,  non-payment  of  galage  rent  of  coal  mines,  557 

breach  for  ploughing  up,  &c.  whereby  £  5  per  acre  forfeited,  ib. 

breach  for  not  insuring,  558 

by  lessee  for  not  paying  quit  rent,  559 

by  lessee  against  lessor  for  breach  of  quiet  enjoyment,  ib. 

breaches  in  general,  559  b, 

title  pleaded  (see  Title  pleaded.) 
case, 

for  not  taking  care  of  furniture,  670 

for  illegal  distresses,  717  (see  title  Distress.) 

for  not  indemnifying  against  ground-rent,  727 

against  broker  for  not  properly  conducting  a  distress,  669  d. 

for  injury  to  goods  in  possession  of  tenant,  767 

by  reversioner,  for  injury  to  house  in  tenant's  possession,  777 

by  reversioner  against  tenant  for  voluntary  waste,  784 

the  like  in  another  form  by  a  reversioner  against  tenant  who  had  quitted 
premises,  for  having  cut  down  timber  and  committed  waste,  785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have 
done,  785  a. 

against  tenant  for  not  cultivating  according  to  good  husbandry,  and  not  re- 
pairing, 785  a. 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818 
ejectment, 

declarations  in  (see  title  Ejectment.) 
pleas  in  debt  on  leases, 

no  rent  in  arrear,  992 

eviction,  993 

by  lessee,  assignment  of  term  to  third  person,  ib. 

by  assignee,  assignment  of  term  before  rent  became  due,  994 
Vol.  III.  H 
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LANDLORD  and  TENANT— (con^tfiwd-) 
pleas  in  coveDttnt  on  leases, 

tender  of  rent  on  land  before  sunset,  1018 

that  lessor  was  seised  for  life,  and  not  in  fee,  ib* 

by  assignee  traversing  assi^ment,  1019 

premises  not  out  of  repair,  ib. 

bankruptcy  of  defendant,  and  that  his  assignees  accepted  the  lease,  1020 
avowries,  d&c.  for  rent, 

common  avowry  or  cognizance,  1047 

the  like  in  another  form,  1048 

the  like,  1049 

the  like  for  a  quit  rent,  1050 

cognizance  where  rent  payable  at  so  much  per  acre,  1061 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  ib. 

avowry  under  distress  for  rent  on  common  appurtenant,  1052 

avowry  where  goods  fraudulently  removed,  1053 

avowry  for  double  rent,  on  11  Geo.  2.  c.  19.  1054 

cognizance  as  bailiff  of  executor,  under  32  Hen.  8.  c.  37, 1055 

avowry  where  part  of  rent  has  been  satisfied,  ib. 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

cognizance  by  him  as  bailiff  of  other  tenant,  1057 

for  distresses  damage  feasant,  1058,  9 
plea  in  trespass,  justifying  entry  to  make  distress  on  goods  fraudulently  removed, 

1137  (see  title  Trespa$$.) 
replication  in  debt, 

denial  of  eviction,  1180 

denial  of  plaintiff's  acceptance  of  rent  of  assignee,  1181 
pleas  in  bar  in  replevin, 

traverse  of  demise,  1189 

no  rent  in  arrear,  1190 

that  defendant  was  not  bailiff,  ib. 

payment  of  rent  to  ground  landlord,  ib. 

no  rent  in  arrear  as  to  part,  and  tender  as  to  residue,  1 191 

eviction,  1192 
replications  in  replevin, 

to  plea  in  bar  of  tender  of  rent  denying  tender,  1228 

to  like,  a  subsequent  demand,  1229 

to  plea  in  bar  of  demise  stating  notice  to  quit,  ib. 
LAND  TAX, 

debt  for,  432 
LATITAT,  WRIT  of, 

stated  in  pleading,  445,  737,  1083 
justifications  of  arrests  under,  1083,  7 
entry  into  house  under,  1 130 
replication  of,  1204,  5 

rejoinder,  showing  actual  time  of  issuing  of,  1224 
LAW, 

demurrer  to  replication  for  attempting  to  put  in  issue  matter  of  law,  1 263 
LAW  WAGER, 

plea  of,  954 
LEASK   (see  title  Landlord  and  Tenant) 

against  tenant,  for  breach  of  repairs  after  holding  over,  307  a. 

statement  of  lessor's  title  (see  Title  pleaded.) 

debt  on,  430  to  432  (see  title  Landlord  and  Tenant.) 

covenant  on,  549  to  559  (see  same  title.) 

title  by,  549,  564,  574 

assignment  of,  to  plaintiff,  stated,  576 
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L£AS&-(c(m(tiM«ed) 

surrender  of,  stated,  576 
by  the  king,  pleaded,  580 

pleas  to  debt  on,  992  to  994  (see  title  Landlord  and  T^nanL) 
to  covenant  on,  1018  to  1020  (see  same  title), 
in  detinue  for,  1023  to  1027 
avowries  of  rent,  1047  to  1067  (see  title  Landlord  and  TenanL)  * 

plea  of  set-off  on,  936 

replications  in  debt  on,  1180  (see  title  Lat/Mord  and  Tciumi.) 
pleas  in  bar  in  replevin  as  to,  1189  (see  same  title.) 
replications  in  replevin  as  to,  1228  (see  same  title.) 
LEASE  AKD  RELEASE, 
how  pleaded,  678 

debt  on  mortsaffe  by,  for  principal  and  interest,  434 
LEAVE  OF  COURT, 

to  plead  double,  stated,  906 
LEGACY, 

against  executor,  on  promise  to  pay  in  consideration  of  forbearance,  246  a« 
LETTER, 

case  for  a  libel  in,  632 
LETTERS  PATENT, 

of  the  king,  pleaded,  680 
case  for  infiringement  of  patent,  764 
LIBEL  (see  title  Slandw.) 

LIBERUM  TENEMENTUM  (see  also  tiUes  Common.    Fse-Simple.  Fi$henf.  Fru^ 
holder.) 
plea  of,  in  trespass,  1097,  9 
replications, 
denial  of  plea,  1208 

that  defendant  demised  to  plaintiff,  1209 
new  assignment  setting  out  abuttals,  1216 
rejoinder,  a  notice  to  quit,  1232 
Bur-rejoinder,  a  waiver  of  notice,  1236 
rebutter,  denying  the  waiver,  1236 
LICENSE, 

plea  of,  in  covenant,  1001 

in  trespass,  1106 
replications  in  covenant,  denial  of,  1186 
in  trespass,  denial  of,  1209 

countermand  of,  1210 
LIEN, 

plea  in  detinue  that  third  person  pledged  deed  to  defendant,  1023 
the  like  at  suit  of  assigneies,  that  deeds  were  deposited  with  bankrupt  as  security, 
1027 
LIFE  (see  also  title  Death.) 
estate  for,  pleaded,  662 
assumpsit  on  life  policy,  208,  211 
covenant  on  life  policy;  686,  641 
LIMITATIONS,  STATUTE  OF, 
pleas  of, 

in  assumpsit, 

non  assumpsit  infra  iex  oimoff,  940 
acHo  non  aecretnt  infra  itx  mwios,  941,  1 169 
in  debt,  966  a. 
in  case,  1030 
in  trespass,  1067 
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LIMITATIONS  STATUTE  OF— (coiUwiifd) 
replications, 

denial  of  the  pleas,  1160 

a  writ  issued,  1161 

continued  writs,  ib. 

plaintiflf  abroad,  ib. 

the  like  in  another  form,  1162 

defendant  abroad,  ib. 

by  executors,  that  action  was  brought  in  a  year  after  testator's  death,  &c. 

1162 
other  replications,  1162  6. 
of  statute  to  plea  of  set-off,  1159 
rejoinders, 

no  cause  of  action  within  six  years  of  issuing  writ,  1223 
showing  actual  time  of  issuing  writ,  1224 
denying  record  of  writ,  ib. 
traverse  of  intent  of  issuing  the  writ,  ib. 

action  not  commenced  within  six  years  of  defendant's  return,  1224 
to  replication  to  plea  of  statute  of  limitalions,  (in  action   by  executors,  of 
action  being  brought  in  a  recent  time  after  testator's  death)  that  defen- 
dant did  not  appear,  nor  did  testator  declare  in  former  suit,  1225 
demurrer  for  pleading  "  non  (tasumpnl  infra^  ^'C."  instead  of  '*  actio  ^non  accreoif, 
^c."  1258 
LIQUIDATED  DAMAGES, 

assumpsit  for,  297 
LOAN, 

assumpsit  for  money  lent,  87 

debt  for  money  lent,  380 

assumpsit  for  not  replacing  stock,  275 

for  not  discounting  a  bill,  277 
debt  for  penalty  of  usury  on  a  loan,  512,  14 
LODGINGS, 

assumpsit  for  use  of  unfurnished  lodgings,  47 
for  use  of  furnished  lodgings,  ib. 
for  board  and  lodging,  48 
for  necessries  found  and  provided,  59 
for  hire  of  furniture,  60 
for  not  taking  care  of  furniture,  339 
case  for  not  taking  care  of  furniture,  670 
special  damage  of  loss  of  lodgers,  776 
MALICIOUS  PROSECUTION  and  ARREST, 
of  civil  actions, 

where  first  suit  ended  by  payment  of  money  into  court,  600 
where  the  first  suit  was  discontinued,  605 
where  the  first  suit  was  non-prossed,  606 
where  there  was  a  verdict  for  present  plaintiff,  ib. 
of  criminal  proceeding, 

case  by  plaintiff  against  defendant  and  his  attorney,  for  not  releasing  plain- 
tiff out  of  prii^on,  afler  satisfaction  of  debt  and  costs,  &c.  606 
of  a  charge  of  felony  before  a  justice,  606  6. 

for  maliciously  exhibiting  articles  of  peace  at  Quarter  Sessions  against 
plaintiff,  in  consequence  of  which  he  was  arrested  on  a  warrant  of  (he 
justice's  and  obliged  to  find  sureties,  and  enter  into  recognizance  to  ap- 
pear at  a  future  time,  that  he  did  appear,  but  was  not  proceeded  against, 
and  discharged,  612 
for  maliciously  procuring  search  warrant,  and  causing  plaintiff's  house  to 

be  searched  for  stolen  goods,  612  a. 
of  an  indictment  for  perjury,  612  d 
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MALICIOUS  PROSECUTION  and  ARREST— (con/witted) 
of  criminal  proceeding — {continued,) 
of  indictment  for  assault,  614 
a  good  second  count,  616 

for  maliciously  issuing  a  commission  of  baukniptcy  against  plaintiff,  617 
MANUFACTURE  (see  tide  Work  and  Labor.) 

assumpsit  for  preventing  plaintiff  completing  a  work,  328 
for  not  performing  building  agreement,  330 
for  not  fixing  steam  engine  properly,  331 
MARKET, 

case  for  disturbance  of,  818 
MARRIAGE  (see  also  title  Husband  and  Wife,) 

assumpsit  on  promise  to  pay  money  in  consideration  of,  254 
for  not  marnring,  321 
MARSHAL  (see  also  title  Ilscapts,) 
form  of  declaration  against,  30 

debt  against,  for  escape,  where  prisoner  committed  in  execution,  419 
general  count  in  debt  against,  for  escape  of  prisoner  in  execution,  420  a, 
debt  against,  for  escape  of  prisoner  charged  in  execution  on  judgment  in  C.  P. 
removed  into  K.  B.  on  error,  for  damages  in  C.  P.  and  costs  in  error,  420  d. 
case  against,  for  escape  on  mesne  process,  741 
MASTER  AND  SERVANT  (see  also  titles  ^gent.     Apprentice,     Bailiff.     Sailor.) 
assumpsit  against  master, 
for  wages,  65 

special,  for  board  wages,  256 

for  not  receiving  plaintiff  into  defendant's  service,  324 
for  turning  plaintiff  away  without  notice,  326 
covenant  on  apprentice  deeds,  517  to  522 

case  by  servant  against  master  for  a  libel  in  giving  a  false  character,  630  c. 
by  master  for  debauching,  &c.  servant,  643 
for  enticing  away,  645 
for  harboring,  646 

for  misrepresenting  the  character  of,  705 
against  master  for  careless  driving  of  servant,  647,  710 
trespass  by  master,  for  debauching,  d&c.  servant,  856 

for  battery  of  servant,  ib. 

for  impressing  mate,  whereby  ship  prevented  sailing,  862 
plea  justifying  correction  of  servant,  1072 
MASTER  OF  SHIP  (see  title  Captain.) 

trespass  by  master  for  impressing  mate,  whereby  ship  prevented  sailing,  862 
MEETING  HOUSE, 

trespass  for  turning  plaintiff  out  of,  853 
MEMORIAL, 

nleas  to  debt  on  annuity  deeds,  dLc.  of  no  memorial,  &c«  975 
MESNE  PROFITS, 

declaration  in  trespass  for,  and  costs  in  ejectment,  870 
MILL, 

case  for  diverting  water-course  from,  788 

for  using  more  water  to  mill  on  canal  than  necessary,  797 
for  disturbance  of,  818 
MILLER, 

case  against,  for  mixing  corn,  672 
MINE, 

covenant  for  non-payment  of  galage  rent  for  mines,  557 
trespass  for  digging  in,  and  carrying  away  coals,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use.  ib. 
MISCHIEVOUS  ANIMALS, 
case  for  keeping  of,  596,  8 
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MISJOINDER,  ^ 

demurrer  to  declaration  for,  1248 
MISNOMER  (see  also  title  AbaiemenL) 

declaration  against  a  defendant  sued  bj  a  wrong  name,  16  | 

declaration  on  a  judgment  where  defendant  was  sued  by  a  wrong  name,  484 
pleas  of  in  abatement, 

of  defendant's  Christian  name, 
pleaded  in  K.  B.  901 
the  like  in  €.  P.  902 
of  defendant's  surname,  903 
of  plaintiff's  surname,  ib. 
replications  to, 

that  defendant  was  known  as  well  by  one  name  as  another,  1142 
estoppel  by  defendant's  putting  in  bail  in  wrong  name,  1143 
demurrers  to  pleas  of,  1264,  6 
MODERATE  CORRECTION, 

plea  of,  plaintiff  an  apprentice,  1072 
plaintiff  a  seaman,  ib« 
MOLLITER  MANUS  IMPOSUIT  (see  titles  Son  JbsanU  Deme$ne.     Tr^ipam.) 
pleas  of,  in  defence  of  self,  1067 

the  like  to  preserve  the  peace,  plaintiff  and  third  person  being  fighting,  1069 
tiie  like,  plaintiff  being  beating  and  assaulting  a  third  person,  1070,  1 
the  like  in  defence  of  possession  of  a  house  or  land,  1078  to  1076 
MONET  (see  also  title  Ji»iump9iL) 
troyer  for,  836 

assumpsit  on  note  payable  in  foreign  coin,  122 
on  bill  payable  in  foreign  coin,  167 
MONEY  COUNTS, 
in  assumpsit, 

for  money  lent,  87 
paid,  ib. 

nad  and  received,  tb« 
interest,  88 

work,  goods  sold,  and  the  mone^  counts  in  one  count»  ib. 
in  assumpsit,  on  an  award  made  by  arbitrator,  ib. 
on  an  umpirage,  90 
on  an  account  stated,  ib. 
common  breach,  ib. 
in  debt, 

for  money  lent,  386 
paid,  ib. 

had  and  received,  387 
on  an  account  stated,  ib. 
common  breach,  ib. 
MORTGAGE,  j 

debt  on  mortgage  deed  for  principal  and  interest,  434 
the  like  in  a  shorter  form,  436 
lease  and  release  pleaded,  678  (see  title  C&venani.) 
MUSIC,  case  for  infringing  copy-ririit  in,  761 
MUTUAL  PROMISES, 

statement  of,  in  pleading  in  general,  228 
on  a  policy  of  insurance,  180 
to  perform  award,  242 

to  marry,  321  :i 

to  purchase,  292  | 

NAME  (see  title  Misnomer.) 

averment  where  name  of  ship  mis-stated  in  policy,  188 
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NECESSARIES  (see  tides  Board  a$id  Lodgk^.    Rent.     U$€  and  OeenpaAm.) 
assumpsit  for,  found  and  provided  for  defendant,  69 

for  third  persons,  ib. 
replication  of  to  plea  of  infancy,  1146 
NECESSITY,  way  of,  pleaded,  1126  (see  title  Way.) 
NEGLIGENCE,  ACTION  FOR  (see  tiUes  Ji9sump9iL     Case.) 
in  driving  carriage  by  servant,  647  to  660  a. 
in  navigating  ships,  713 
NE  UNQUES  ACCOUPLE  in  DOWER, 
plea  of,  1317 
replications  to,  1317,  IS 
NE  UNQUES  EXECUTOR  or  ADMINISTRATOR, 
pleas  of,  941,  2 
replications  to,  1163 
NE  UNQUES  SEISIE  QUE  DOWER,  pleas  of,  1816, 19 
NEW  ASSIGNMENTS, 
in  assumpsit, 

to  plea  of  judgment  recovered,  that  action  is  for  other  debts,  1213 
in  trespass, 

to  persons, 

to  plea  of  son  assandt  demesne^  action  for  another  assault,  ib. 
to  justification  under  process,  an  imprisonment  before  process,  1214 
to  personal  property, 

to  justification  under  right  of  wi^,  extra  viamf  1216 
that  the  com,  dirC*  was  different  to  that  mentioned  in  plea,  ib. 
to  real  property, 

to  Uberum  iensmenium^  setting  out  abuttals,  1216 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  of  right  of  way,  extra  vtom,  d&e.  ib.  1216 
the  like  merely  new  assigning,  1218 
pleas,  d&c.  to 

to  general  issue,  not  guilty  to  new  assignment,  1237 
special  pleas  to  new  assignment,  ib. 

confession  of  trespasses  newly  assigned,  and  relinquishing  general  issue, 
&c 
replications  to  such  pleas,  ib. 
NEWSPAPERS, 

assumpsit  for  composing  advertisements,  &c.  86 
case  for  libel  in,  632 
NIL  DEBET, 

plea  of,  generally,  961 
to  debt  qui  <am,  ib. 

to  debt  on  simple  contract,  and  nan  est  factum^  964 
law  wager,  and  ml  debet  per  legem%  ib. 
replication  of,  in  assumpsit,  to  plea  of  set-off,  1 168 
demurrer  for  pleading  it,  1267,  60 
NIL  DICIT, 

judgment  by,  stated,  1186, 1369 
NO  EFFECTS, 

averment  of,  133,  169,  161 
NOLI  PROSEQUI, 

entry  of,  to  a  plea  of  infancy  as  to  part,  1146 
NON  ASSUMPSIT, 
plea  of,  908 

the  like  by  an  executor  or  administrator,  ib. 
the  like  as  to  part  and  tender  as  to  residue,  922 
NON  CEPIT, 

plea  of,  in  replevin,  1042 
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NON  DAMNIFICATUS, 
pleas  of,  984 

replications  to,  1177,  8,  9 
rejoinder  to,  1226 
NON  DETINET, 

plea  of,  in  detinue,  1023 
NON  EST  FACTUM, 
plea  of, 

generally,  in  debt,  952 
by  an  executor  or  administrator,  ib. 
after  craving  oyer  of  bond  and  condition,  953 
after  craving  oyer  of  an  indenture,  ib. 
to  part  and  nil  debet  to  debt  on  simple  contract,  954 
in  covenant,  1001 
replication  in  assumpsit  to  a  plea  of  release,  f^on  est  factum^  1 158 
NON  EST  INVENTUS, 

case  for  false  return  of,  740 
NON  JOINDER, 

pleaded  in  abatement,  900,  1 
replication  that  defendant  alone  contracted,  1142 
NON  PROS, 

stated  in  action  on  replevin  bond,  462 
pleaded,  606 

debt  on  a  judgment  of  non  mroi^ 

NONSUIT  (see  title  JVbit  Proa.) 

against  attorney  for  negligence,  whereby  plaintiff  nonsuited,  371 
against  witness  for  not  attending,  whereby  plaintiff  nonsuited,  757 
NON  TENURE, 

pleaded  in  dower,  1319 
NOT  GUILTY, 
plea  of, 

in  case,  1030 

to  a  part,  and  a  special  plea  to  residue,  1030, 1061 
in  trespass,  1061 
in  ejectment,  1141 
NOTICE  (see  title  ScienUr.) 
averment  of,  118 

statement  of  a  policy  of  insurance  and  of  loss,  180, 182 
to  appear  in  ejectment,  888 
to  tenant  in  real  action  to  appear,  1329 
NOTICE  OF  ACTION, 

by  a  party  to  a  justice  of  peace,  and  cases  thereon,  1 
by  an  attorney  for  his  client,  3 
to  an  excise  or  custom-house  officer,  4 
NOTICE  TO  QUIT, 
stated,  493 

tenancy  determined  by,  1229,  1232 
rejoinder  in  trespass,  that  notice  to  quit  was  waived,  1332 
sur-rejoinder  that  it  was  waived,  1235 

rebutter  denial  thereof,  1236  , 

NOTICES  OF  SET-OFF,  933,  &c.  (see  title  Set^off^  ^ 

NUISANCES, 
case  for 

keeping  mischievous,  &c.  dogs,  596,  598 

consequences  of,  against  occupiers  of  house  for  laying  rubbish  in  street, 

598 
keeping  a  hole  (which  led  to  defendant's  cellar)  so  badly  covered,  that 
plaintiff  fell  down  and  broke  his  leg,  599 
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NUISANCES— (coM/iWed.) 
cado  for — {continued,) 

obatriicCiDg  a  public  highway,  599 
case  for,  to  houses,  Slc.  in  poasession^ 

obstructing  ancient  windows,  768 
second  count  for  continuing  nuisance,  770 
third  count  for  obstructing,  without  stating  the  mode,  ib« 
for  not  repairing  privy  adjoining  plaintifTs  house,  771 
second  count  for  not  emptying  cesspool,  772 
manufacturing  candles  near  a  dwelling-house,  773 
keeping  a  slaughter-house  near  plaintiff's  school,  775 
cutting  down  trees  in  an  avenue,  776 

erecting  a  building  near  to  plaintifPs,  so  that  rain-water  ran  therefrom,  d&c. 
and  plaintiff  lost  lodgers,  ib. 
case  fur,  to  bourses,  6lc.  in  reversion, 
I  by  reversioner,  for  damage  done  to  house,  &c.  in  tenant's  possession,  777 

for  stopping  up  chimneys  in  houdc,  &,c.  778 
for  not  repairing  fences, 

for  not  repairing,  whereby  plaintifTs  cattle  escaped  and  were  hurt,  780 
for  not  carrying  away  tithes, 

for  not  carrying  away  great  tithe,  782 
to  water-courses, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count  for  a  diversion,  without  stating  the  means,  790 

for  not  keeping  banks  of  river  in  repair,  79 1 

for  widening  cuts  from  stream,  793 

for  removing  a  hatch  placed  to  prevent  water  from  running  to  plaintiff's 

mil],  per  quod  he  could  not  repair  it,  794 
against  owner  of  wharf,  for  placing  tree  in  Thames  whereby  plaintiff's 

barge  struck,  ib. 
for  interrupting  plaintiff  in   his  reversionary  right  to  irrigate  a  meadoWt 

794  a. 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  pro- 
ceed, 795 
I  for  using  more  water  to  mill  on  canal  than  necessary,  797 

I  to  commons,  ways,  &c.  (see  titles  Commons,     Ways.) 

pleas  justifying  removal  of, 

encumbering  close,  1094 
I  to  right  of  common,  1109 

to  right  of  way,  1116 
NULLA  BONA, 

case  for  false  return  of,  748 
NUL  TIEL  AWARD, 
plea  of,  977 

replication,  stating  award,  1 176 
rejoinder,  denying  award,  1226 
NUL  TIEL  RECORD, 
pica  of, 

to  debt,  on  recognizance  of  bail,  994 
to  debt  on  a  judgment,  ib. 
replication, 

to  a  plea  of  judgment  recovered,  1157,  8 
to  set  off  on  recognizance  nul  tiel  record  and  nil  deheif  1168 
to  plea  of  niii  tiel  record^  stating  the  record,  1 181 
demurrer  to  plea  of,  1260 
NUMBER, 

demurrer  for  not  specifying  number  of  cattle  distrained,  1261 
Vol.  in.  I 


I 
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OFFENDER, 

assumpsit  for  reward  offered  for  appreheadiog,  d&c.  266,  268 
OFFICER  (see  titles  Bailiff.     Constable.     CnBioms.     Excise.     Sk^ff.) 

case  for  words  slandering  plaintiff  in  his  office  as  a  justice,  640 

ONERARI  NON, 

pl'^a  in  debt  commencing  with,  964 

ORDER, 

on  bill  payable  to  drawer's  order,  146 
of  judge,  debt  on  award  under,  398 
ORIGINAL  WRITS, 
proceedings  by, 
assumpsit, 

pradpe  for  special  original  in  assumpsit  or  case,  7 

original  writ  thereon,  7 

capias  thereon,  ib. 

altos  or  plitries  capias^  ib. 

testatum  capias,  7  a. 

non  omittas  capias,  ib. 

declaration  thereon,  ib. 

ditto  where  one  of  several  defendants  has  been  outlawed,  8 

in  debt, 

prc&cipe  for  original  writ  in  debt,  9 
captor  thereon,  ib. 
declaration,  ib. 
in  covenant, 

prizcipe  for  an  original  writ  in  covenant,  10 
capias  thereon,  ib. 
declaration  thereon,  ib. 
by  justices  in  County  Court, 

pntcipe  for  justices  in  assumpsit,  1 1 
writ  of  justices  thereon,  ib. 
declaration  thereon,  ib. 
prizcipe  against  a  peer  in  assumpsit,  26 
ditto  in  debt,  26 
summons  thereon,  ib. 
pracipe  against  a  member  of  parliament,  ib. 
conclusion  of  ditto,  27 
OUSTER, 

stated  in  ejectment,  881,  3 
OUT-GOING  TENANT, 

assumpsit  by,  against  incoming  tenant,  for  cropr),  manure,  6lc,  67,  301 
the  hke  where  valuation  made,  &c.  305 
assumpsit  by,  for  fixtures,  6lc.  307 
indebitatus  count,  40,  67 
OUTLAWRY  (see  title  Original  Writ.) 

declaration  where  one  of  several  defendants  has  been  outlawed,  8 
OVERSEER, 

debt  at  suit  of,  on  bastardy  bond,  440  6. 

debt  against,  on  17  Geo.  2.  c.  3,  for  refusing  inspection  of  rates,  604 
the  like  for  refusing  to  give  copy,  ib. 

debt  on  66  Geo.  3.  c.  137.  s.  6,  for  penalties  for  selling  goods  to  the  workhouse, 
616  e. 
OYER, 

plea  craving  oyer  of  bond,  d&c.  963 

plea  craving  oyer  of  letters  of  administration,  942 
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PAROL  D£MURRER, 

plea  of  by  infant  heir,  973 

replication  confessing  plea,  1174 
PARTITION, 

original  writ  in,  on  8  d^  9  W.  3.,  1390 

affidavit  of  service  of  writ,  1391 

writ  of  pone  in  default  of  appearance,  ib. 

declaration  in,  by  tenants  in  common,  ib. 

by  coheiresses  in  gavelkind,  1397 

plea  of  confession  by  infants,  by  their  guardian,  1392 

first  judgment  in  partition,  1393 

final  judgment,  1397 

writ  o( partitione  faciendi^  1394 

award  of  that  writ,  ib. 

sheriff's  return,  and  inquisition,  1 395 

record  in  partition,  showing  the  whole  proceedmgs,  1397 
PARTNERS, 

assumpsit  by^ 

on  note  made  by,  116 
on  bill  drawn  by  one  in  name  of  firm,  160 
indorsement  by  firm  stated,  164  # 

survivor,  on  promises  to  both  partners,  91 
on  promises  to  survivor  to  pay  debts  due  before  the  death,  92 
agwMtf 

survivor,  on  promises  by  both  partners,  94 

on  promises  by  survivor  to  pay  debts  due  before  death,  ib. 

covenant  on  partnership  articles,  624 

plea  in  abatement  of  nonjoinder,  900 
PARTY-WALLS, 

assumpsit  for  moiety  of  expense  of  pulling  down  an  old  party-wall,  and  building 
party-wall  where  two  buildings  were  of  same  rate  or  class,  247 

the  like  where  there  was  no  old  party*wall  before  the  new  party-wall  was  erected,  248 

the  like  by  lessee  for  years,  where  defendant  cut  into  the  wally  248 

the  like  by  executor  to  recover  expenses,  260 

the  like,  indehitatw  count,  64 
PATENTS, 

grant  of,  from  the  king,  pleaded,  680 

case  for  infringement  of,  764,  6 

by  patentee  and  assignee  of  a  part,  764 

case  for  selling  goods  as  plaintiffs,  when  they  were  not,  697 

profert  of  letters  patent,  764,  6 

PATRON, 

declaration  in  quare  impedii  against  bishop,  patron  and  clerk,  1303 
plea  by  pseudo,  of  prior  conveyance  to  person  under  whom  defendant  claims,  1305 
replication  to  plea,  1306 
PAWN  AND  PAWNBROKER  (see  also  title  Bailee.) 

assumpsit  against  pawnbroker  for  losing  a  pledge,  336 
case  against  pawnee  for  selling  a  cow  deposited  with  htm  as  a  security,  674 
case  against  bailees  in  general,  669  to  678 
pleas  of  lien  on  deed  pledged  to  defendant,  1023,  1027 
PAYMENT  (see  also  title  Accord  and  SaUafacUon.) 
pleas  of, 

in  assumpsit,  of  payment  after  action  brought, 

in  debt  on  money  bond,  974 
aohil  ad  cUem,  ib. 
sohnl  post  cb'em,  976 
to  debt,  on  annuity  bond,  976 
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PAYMENT— (con/itmed.) 
pleas  of — (con/tntie(f.) 

to  debt,  on  bail  bond,  982 
to  debt,  on  judgmentd,  996  o. 
in  covenant,  1001,  1009 
in  re^jievin,  plea  of  payment  of  rent  to  ground  landlord,  1190 

denying  payment  of  annuity,  1193 
replications  to  debt  on  bonds  denying  payments,  1 174,  5 

rejoinder  to  a  replication  of  payment  to  piea  of  set-off  on  a  judgment  denying 
payment,  1223 
PEACE  (see  title  Justices.) 

case  for  maliciously  exhibiting  articles  of  the  peace  against  plaintiff,  612 
PERFORMANCE  (see  title  Breaches.) 

averment  of  plaintiff's  readiness  to  perform  contract,  265,  271,  323 
averment  of  plaintiff's  performance  of  conditions  of  contract,  266,  276 
statement  in  declarations  in  covenant,  of  plaintiff's  general  performance,  55 1 « 
654,5 

plaintiff's  performance  of  condition  precedent,  555 
defendant's  general  non-performance,  551,  554 
plea  of, 

to  tkbt  on  bond, 

general  performance  of  acts  mentioned  in  condition,  985 
the  like  of  negative  and  disjunctive  covenants,  986,  7 
the  like  of  acts  in  an  indenture  referred  to  in  condition,  ib. 
special  performance,  988 
excuse  of  performance,  ib! 
discharge  of  defendant  from  performance,  989 
non- performance  of  a  condition  precedent,  ib. 
in  covenant, 

payment,  1001,  1009 
performance,  ib.  1007 
in  excuse  of,  1003  to  1009 
premises  not  out  of  repair,  1007,  1019 
readiness  to  perform,  1018 
replications  in  debt  on  bond,  stating  breach,  1 179 

the  like,  several  breaches,  1 180 
PERILS  OF  SEA, 

losses  by,  stated  in  action  on  policy,  189  to  192  (see  title  Policy  of  Insurance.) 
PERJURY  (see  title  Slander.) 

case  for,  a  malicious  prosecution  for,  612  (see  title  Malicious  Prosecution.) 
case  for  libel  charging  plaintiff  with,  620,  637,  8 
case  for  verbal  slander  charging  plaintiff  with,  638 
plea  justifying  truth  of  slander,  1037 
PEW, 

declaration  in  assumpsit  for  use  of,  43 
case  for  disturbance  of,  817 
BHYSICIAN, 

cannot  sue  for  fees,  74,  note. 
PILOTAGE, 

covenant  on  charter-party  for  not  paying,  531 
PIRATES, 

losses  by,  stated,  197 
PLAINT, 

in  dower,  1315  (and  see  other  titles  of  real  actions.) 
in  writ  of  entry,  1342,  1347 
PLEAS. 

in  abatement,  894  to  908,  (see  title  Matement,  and  the  respective  titles.) 
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PLEAS —  {continued, ) 

in  bar  as  to  part  and  abatement  to  the  rest,  907 
in  bar,  906  to  907 

common  commencements  and  conclusions  of,  ib. 
commencement  of  n  first  special  plea,  906 

where  the  defence  arose  after  action  brought,  ib. 
of  a  second  or  subsequent  special  plea,  ib. 
of  a  plea  to  a  particular  count,  &c.  907 
conclusion  to  (he  country,  ib. 
with  a  verification,  ib. 
to  the  record,  ib. 
in  assumpsit  (see  title  Assu^njisitt)  908  to  947 
in  a  feigned  issue,  236 
in  debt  (see  title  Debt,)  951  to  998 
in  covenant  (see  title  Covenant^)  1001  to  1020 
in  detinue  (see  title  Detinue,)  1023  to  1029 
in  case,  (see  title  Case,)  1030  to  1040 
in  replevin  ^see  title  Replevin,)  1042  to  1059 
in  trespass  (see  title  Trespast,)  1061  to  1137 
in  ejectment,  1141 
to  new  assignments,  1237 
jmit  darrein  continuance,  1238  to  1245,  (see  title  Puis  Darrein  Con/tn«- 

anee,) 
in  account,  1298  to  1300,  (see  title  Account.) 
in  quart  impedit,  1305,  (see  title  Quare  Impedit,) 
in  dower,  1316  to  1319,  (see  title  Dower.) 
in  intrusion,  1332 
in  writs  of  entry,  1353 
in  writs  of  right,  1365,  6,  1372,  3,  4,  1389 
in  partition,  1392 

demurrers  to,  1254  to  1261,  1368,  (see  title  Demurrer,) 
PLEDGES  (see  title  BaiY.) 

omission  of,  in  declaration,  not  material,  16,  n. 
taking  insufiicient,  in  replevin,  case  for,  754 
PLENE  ADMINISTRAVIT  (see  title  Executoi-e.) 
plea  of,  generally,  943 
plea  of,  by  an  executor  of  an  executor,  944 
plene  administravit  prater,  pleas  of,  945,  6 
do.  to  debt  on  bond  by  administrator  at  suit  of  administrator  plene  administravit 

prater,  971 
do.  before  notice  of  bond,  ib. 
replications  to,  1163  to  1169 
replications  m  debt,  1174 
rejoinders,  1225 
POLICIES  OP  INSURANCE, 
Declarations, 
on  sea  policies, 

assumpsit  on  policy  on  goods  lost  by  capture  at  suit  of  broker,  178 

second  count,  183 
debt  on,  against  London  Assurance  Company,  429 
Statements  relative  thereto. 
Property  insured,  and  Interest 
on  insurance  on  freight  stated,  183 
on  insurance  on  expected  profits,  184 
insurance  on  moiety  of  ship^interest  in  several  persons,  ib. 
plaintiflT  interested  in  two-thirds,  and  others  in  residue,  186 
another  f<irm,  where  plaintiff  interested  in  two-thirds  of  ship,  ib. 
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POLICIES  OF  INSURANCE— (can/tmi«i) 
Declarations —  (continued.) 
ON  8EA  POLICIES — (continued,) 

Property  insured,  and  interest — (continued.) 

the  like  where  some  persons  iDterested  in  ship,  and  others  id  goods,  186 

averment  that  no  British  subject  was  interested,  ib« 

on  an  insurance  of  money  lent  on  respondentia^  ib. 

averment  where  name  of  ship  mis-stated  in'policj,  188 

OD  policy  varied  ader  effected,  but  not  as  to  subject-matter,  ib. 

statement  of  alteration  of  terms  after  commencement  of  risks,  ib. 

averment  that  ship  sailed  with  convoy,  &rc.  189 
Losses  by  Perils  of  Sea, 

loss  of  ship  and  goods  by  stormy  weather,  189 

more  general  statement  of  loss  by  perils  of  sen,  190 

loss  by  shipwreck,  ib. 

the  like  in  another  form,  ib. 

loss  by  sinking  of  ship,  ib. 

ship,  leaky,  lost  while  putting  into  port,  ib. 

loss  by  sinking  among  rocks,  191 

loss  by  ship  foundering  at  sea,  ib. 

loss  by  ship  being  cast  on  rock  and  tempest,  ib. 

ship  lost  by  storms,  and  ice,  and  founderedf  192 

loss  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ib. 
Loss  by  Worms. 

ship  eaten  by  worms  was  lost  in  a  storm,  192 
Loss  fnf  Ship^s  running  foul, 

loss  by  another  ship's  running  down  ship  insured,  193  ' 
Loss  by  Fire. 

ship  and  goods  burnt  at  sea,  193 

the  like  in  another  form,  ib. 
Loss  by  Capture. 

loss  by  capture  of  ship  and  goods,  193 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  eodeavoring 
to  regain  it,  194 

total  loss  of  goods  by  capture  and  re-capture,  ib. 

loss  by  being  fired  upon  and  sunk  by  enemy,  195 

total  loss  of  goods,  ship  compelled  to  go  into  Cadiz,  confiscated  by  king  of  Spain, 
196 
Loss  by  Arrest  of  Detainmefit, 

ahip  detained  on  coast  of  America,  197 

loss  by  ship  being  seized  by  savages,  ib. 
Loss  by  Pirates. 

ship  taken  by  Americans,  then  considered  as  rebels,  197 
Loss  hy  Thieves. 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  198 
Loss  by  Barratry. 

by  barratry  of  master  and  nwriners,  198 

the  like  in  more  general  form,  ib. 

loss  by  putting  in  smuggled  goods,  199 

ship  confiscated  by  master's  taking  her  into  hostile  port,  300 
Average  Losses. 

for  average  loss  of  goods  damaged  by  sea  water,  200 

ship  stranded  and  disabled,  and  obliged  to  be  unloaded  and  piloted,  202 

for  rateable  part  of  expense  in  endeavoring  to  recover  ship,  203 

the  ship  damaged  by  bad  weather ;  her  cabtea,  masts,  &c.  cut  away  ;  plaintiff 
obliged  to  pay  salvage,  die.  ib. 
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POLICIES  OF  INSURANCE— (coniffiiied.) 
Declarations — (cimiinmed.) 
ON  8EA  POLICIES — {continued.) 
Average  Loeae^ — {conHnued,) 

where  ship  sprung  a  leak,  and  forced  to  put  into  Lisbon,  &c.  204 
average  loss  on  sugars  wetted  by  sea,  &c.  205 
for  average  loss,  anchor,  &c.  cut  away,  206 
for  average  loss,  bj  tackle,  d&c.  burnt,  ib. 

for  average  loss,  goods  stolen  while  ship  detained  by  embargo,  207 
Staieme$U  of  Mandonmenl. 

where  plaintiff  abandoned  his  claim  to  ship,  207 
Statement  of  MjuetmenU 
statement  of  adjustment  of  loss  in  an  action  on  policy,  208 

ON    LIFE    POLICIES,  208  tO  216 

lissumpsit  on  policy  aganist  insurer  underwriting  by  agent,  208 

on  policy  on  life  of  third  person,  against  Atlas  Company,  211 
covenant  on  lives,  against  Royal  Exchange  Company,  541 

AGAINST    FIRE. 

covenant  on  policy  against  fire,  by  executors  of  insurer,  against  fire  office,  on 

loss  afler  death,  536 
form  of  a  policy  against  fire,  1012 

RELATING   TO    POLICIES    IN    GENERAL. 

assumpsit  for  effecting,  79 
assumpsit  for  premiums  of  insurance,  80 
Pleas. 

in  covenant  on  policy  against  fire, 

goods  insured  misdescribed,  1002,  1012,  1017 
that  the  goods  were  on  fire  at  the  time  of  making  policy,  1010 
that  goods  were  of  inflammable  nature,  ib. 

craving  oyer  and  non  est/actum^  1012  [1017 

that  plaintiff  did  not  give  notice  of  having  insured  at  another  office,  1015, 
that  defendant  did  not  waive  the  notice,  ib. 
that  the  property  was  not  burnt,  ib. 
that  plaintiff  did  not  give  due  notice  of  loss,  ib. 

that  plaintiff  did  not,  as  soon  as  possible,  deliver  in  a  particular  of  loss^  1016 
that  plaintiff  made  a  false  affidavit  of  loss,  ib. 
that  plaintiff  refused  to  deliver  a  particular  of  loss,  1017 
PONE, 

writ  of,  on  tenant's  default  in  partition,  1391 
POOR, 

debt  on  17  Geo.  2.  c.  21.  s.  18  &  14,  for  refusing  to  allow  parishioner  to  inspect 

poor-rate,  604 
debt  on  55  6eo.^3.  c  137.  s.  6,  for  penalties  against  an  overseer  for  selling  goods 
to  the  workhouse,  516  o. 
'  avowry  for  poor-rate,  1067 
PORT  DUTIES, 

assumpsit  for,  52 
justification  of  seizure  fbr,  1094 
POSSESSION, 

statement  in  assumpsit  against  vendor,  for  not  having  title  to  assign  his  lease  of 

defendant's  possession  of  leasehold  estate,  290 
statement  in  action  against  vendee  of  estate,  of  vendor's  possession  of  lease,  296, 

9,301 
the  like  in  action  against  incoming  tenant,  of  outgoing  tenant's  possession,  305 
ditto  in  action  a^inst  tenant  by  landlord  of  tenant's  possession,  307,  313,  494 
ditto  of  possession  of  bailment  (see  title  Bailee.) 
ditto  in  covenant  of  possession  of  leasehold  interest,  564 
ditto  in  trover,  835 
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POSSESSION— (co»/in«ed.) 

declaration  in  trespass  on  plaintiff's  possession  as  (enant,  866 

pleas  justifying  assault  in  defence  of,  1073,  4,  6 

when  party  must  not  merely  plead  he  was  possessed  of  estate*  1068,  n.  g,  1092, 

n.  o,  1 119,  n.  f. 
when  sufficient  to  plead  merely  possession, '1073,  n.  o. 
demurrer  for  avowing  on  possessory  title  only,  1261 
POSTEA, 

in  dower,  1321 
in  writ  of  ri^ht,  1386 
POUND  BREACH  (see  also  titles  Escape.     Rescue.) 
of  cattle  distrained  for  rent,  case  for,  732,  4 
the  like,  damage  feasant,  734,  5 
PRECLUDI  NON, 

form  of,  in  a  replication  in  general,  or  in  trespass,  1145,  1201 
PREMISES  (see  also  title  Abuttals.) 

how  to  be  stated  in  covenant,  &c.  550 
in  trespass,  867,  8 
in  ejectment,  878 
PRESCRIPTIONS  (see  also  title  Customs.) 

declarations  for  not  cultivating  according  to  custom  of  country,  307 
for  disturbance  of  common,  799 
for  disturbance  of  way,  807 
pleas  of, 

prescriptive  right  of  common  of  pasture,  1060,  1109 
the  like  by  a  copyholder,  1111 
common  pur  cause  de  vicinage,  1112,  13 
common  of  estovers,  d^c.  1115 
right  of  way  by  a  freeholder,  1118 
the  like  by  a  copyholder,  1120 
right  to  take  water  from  well,  1127 
right  to  port  duties,  and  to  distrain,  1094 
right  of  free  fishery,  or  common  of  fishery,  1108 
replications  to, 

general  rules  as  to  mode  of  denial,  1195,  1212 
denial  of  prescriptive  right  of  common,  1195,  1211,  12 
stating  prescription,  1199 
rejoinder,  re-asserting  right  of  common,  1232 
traversing  right,  1231 
PRESENTMENT, 

of  promissory  note,  stated,  117,  119 
of  bill  of  exchange  to  acceptor,  156,  7,  162 
of  bill  payable  at  a  particular  place,  153,  162 
PRISONER, 

declaration  against,  in  actual  or  supposed  custody  of  the  marshal,  14 
to  detain  one  in  vacation,  ib. 
in  actual  custody  of  sheriff,  ib. 
in  actual  custody  of  sheriff  of  a  county  palatine,  15 
in  actual  custody  of  the  officer  of  a  particular  franchise,  ib. 
against  two,  one  in  custody  of  sheriff,  and  other  of  marshal,  ib. 
actions  for  escape  of  (see  title  Escape.) 
PRIVY, 

case  for  not  emptying  same,  &c.  771 
PRIZE  MONEY, 

assumpsit  for,  67 
PROBATE  (see  title  Proferi.) 
profert  of  will,  35,  141 
proof  of  will  pleaded,  592 
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PROCESSION, 

indebitatus  aaaumpsit  for  uae  of  seats  to  view,  43 
PROCLAMATION, 

statement  of  proclamation  made  to  avoid  a  fine,  582 
proclamation  to  make  plaint  in  dower,  1328 
PROFERTS, 

of  will,  35,  141 

by  a  surviving  executor,  104 

by  an  executor  of  an  executor,  35 
of  letters  of  administration,  ib. 

of  bonds,  or  deeds,  in  E.  B.  or  C.  P.  or  Exchequer,  436,  43d 
excuses  for  not  stating,  439 
of  indentures  in  covenant,  5 17 
of  exemplification  of  letters  patent,  580,  764 
demurrer  for  not  stating  profert  of  letters  of  administration,  1249 
for  not  making  profert  of  a  deed,  1251 
PROFITS, 

declaration  on  polic)^  on  expected  profits,  184 
PROMISE,  OR  CONTRACT  (see  title  Aasumpnt.) 
how  stated,  in  common  assumpsits,  37,  8 
in  debt,  385 
PROMISSORY  NOTES  (see  also  title  BilU  of  Exchange.) 
assumpsit  on, 

payee  against  maker,  on  note  payable  generally,  115  to  142 

against  one  of  makers  of  joint  and  several  note,  116 

on  note  made  by  a  firm,  ib. 

where  note  was  made  by  one  partner  in  name  of  firm,  ib. 

on  nolo  made  by  an  agent,  117 

on  note  wrongly  dated, 

on  note  payable  at  particular  f^ace,  ib. 

on  note  payable  on  demand,  119 

on  note  payable  by  instalments,  where  whole  due,  on  one  default,  120 

for  one  instalment,  121 

the  like  for  several  instalments  due,  ib. 

on  note  for  less  than  £  5,  ib. 

on  note  made  abroad  for  payment  of  guilders,  122 

on  note  payable  on  contingency  of  ship's  arrival,  123 

on  note  payable  on  coming  of  age,  ib. 

payee  against  maker,  payable  afler  death  of  another,  124 

first  indorsee  against  maker  of  note,  payable  generally,  ib. 

the  like  on  note,  payable  at  particular  place,  125 

second  indorsee  against  maker,  126 

short  indorsement,  127 

on  note  indorsed  for  residue  afler  part  payment,  128 

by  indorsee  of  executor  against  maker,  ib. 

by  indorsee  of  administrator  af\er  death  of  payee,  129 

by  bearer  of  note  payable  to  E.  F.  or  bearer,  130 

by  bearer  of  country  bank  note,  payable  in  town  or  country,  ib. 

first  indorsee  against  indorser,  131 

first  indorsee  against  indorser,  where  no  effects,  133 

by  indorsee  of  note  payable  to  bearer  after  sight,  ib. 

against  indorser  where  maker  could  not  be  found,  134 

by  surviving  payee  against  maker,  ib. 

payee  against  surviving  maker,  135 

by  husband  and  wife,  on  note  payable  to  her  whilst  sole,  186 

by  an  executor  on  note  payable  to  wife  of  testator  before  marriage,  she  not 
having  indorsed  it,  ib. 
Vol.  III.  K 
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PROMISSORT  NOTES---(con<miied.) 
assumpsit  on — (cofUinued,) 

by  husband  aloue,  on  note  made  to'wife,  136 
against  husband  and  wife,  on  her  note  before  marriage,  ib« 
by  assignees  on  note  payable  to  bankrupt,  137 
by  trustees  of  a  friendly  society,  138 
by  executor  or  administrator  of  payee  against  maker,  140 
by  executor  or  administrator  on  promise  'since  the  death,  ib. 
the  like  in  another  form,  stating  probate,  141 
payee  against  the  executor  or  administrator  of  maker,  142 
debt  on  payee  against  maker,  388 
trover  for,  835 

plea  of  account  stated,  and  delivery  of,  926 
set-off  on,  938 
PROTEST, 

for  non-acceptance,  stated,  173 

drawer  against  acceptor,  where  bill  paid  supra  proieai  by  a  third  person,  169, 176;7 
for  non-payment,  stated,  176 
PROTESTANDO, 

in  trespass  of  writ  and  warrant,  1204 

in  replication  in  assumpsit,  of  delivery  in  satisfaction,  1156,  n.  m. 
PROUT  PATET  PER  RECORDUM, 
reference  to  a  judgment,  417,  483 
to  a  record  of  commitment,  420 
to  a  recognizance,  473,  476 
to  a  private  statute,  580 
to  letters  patent,  ib. 
to  a  writ  and  return,  420 
PUBLIC  HOUSE  (see  title  Innkeeper.) 

.  assumpsit  for  good-will  of,  and  business,  40 

against  publican  for  not  making  title  to  lease,  &c.  290 
the  like  against  vendee  of  lease,  &c.  for  not  completing  purchase,  &€. 
296 
case  for  misrepresenting  the  value,  6lc.  of,  ib. 
plea  justifying  plaintiff's  removal  from,  1074 
PUBLIC  WAY, 

plea  justifying  trespasses  under  right  to,  1116,  1118 
PUIS  DARREIN  CONTINUANCE, 

plea  in  bank  and  before  return  of  the  ventre  puis  darrein  continuance  of  release 

not  at  tlie  assizes,  1238 
the  like  at  the  assizes,  ib. 

plea  in  bank  by  executor,  of  judgment  recovered  against  him,  1239 
plea  at  nisi  prius  of  judgment  recovered  in  assumpsit,  6lc.  against  defendant  aa 

executor,  1240 
affidavit  of  the  truth  of  such  plea,  1241 
plea  at  sittings  after  term,  at  Guildhall,  of  release,  ib. 
plea  at  sittings  before  terrn^  adjourned  from  sittings  after,  1242 
plea  in  C.  P.  at  Guildhall  of  defendant's  bankruptcy,  1243 
pUiintiff 's  discharge  under  insolvent  act  after  issue  joined,  1 244 
plea  of  release  puis  darrein  continuance  pleaded  at  the  assizes,  1244  a 
affidavit  of  truth  of  pies,  puis  darrein  continuance^  1246 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 

QUAKERS'  MEETING,  trespass  for  turning  plaintiff  out  of,  853 
QUANTITY, 

demurrer  for  not  specifying  the  quantity  of  goods,  d&c.  distrainedi  1261 
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QUANTUM  MERUIT  COUNT, 

ID  assumpsit, 

form  of  the  count  in  general,  37 

statements  of  different  debts,  89  to  114,  (see  title  AssumpiUA 

in  debt,  385 

statements  of  different  debts,  (see  title  Jammpnt.) 
QUIET  ENJOYMENT, 

assumpsit  against  publican  for  not  having  title  to  assign  his  lease,  290 

covenant  against  vendor  for  breach  of  good  title,  whereby  plaintiff  ejected,  646 

covenant  against  lessor  for  not  paying  quit  rent,  559 
QUI  TAM, 

commencement  of  declarations  in,  13,  18 

conclusions  of  declarations  in,  17,  19 

declarations  in  debt,  qui  iam^  and  observations,  506  to  516,  (see  titles  DebU 
SiatuieA 

plea  of  nU  debet  in,  951 
QUIT  RENT, 

covenant  by  lessor  against  lessee  for  not  paying,  559 

cognizance  for,  1050 
QUOD  CUM,  demurrer  for  declaring  with,  in  trespass,  1252 

REAL  PROPERTY, 

assunopsit  relating  to,  287  to  314 
REASONABLE  TIME, 

averment  of  elapse  of,  255,  263,  272,  323 
REBUTTER, 

form  of,  denying  waiver  of  notice  to  quit,  1236 
RE-CAPTION  OP  GOODS, 

plea  justifying  trespass  in  taking  them,  1130 
RECOGNIZANCE  (see  also  title  Judgmewl.) 

of  bail,  debt  on, 

on  a  recognizance  by  bill  in  E.  B.  472 

the  like  vmere  action  against  principal  was  by  original,  474 

on  recognizance  in  C.  P.  475 

on  recognizance  taken  before  C.  J.  at  chambers,  477 

on  recognizance  of  bail  in  error  given  in  C.  P.  at  Lancaster,  478 

on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  judge,  479 

on  recognizance  of  bail  in  error  from  K.  B.  or  Exchequer,  ib« 

on  recognizance  taken  before  commissioner  in  country,  479  6. 

on  recognizance  of  bail  in  Exchequer,  481 

pleas  in  debt  on, 

md  Hd  record^  994 

no  ca.  8a»  995 

death  of  principal  before  return  of  ca.  so.  ib. 

debt  levied  hyji*fa,  against  principal,  980 

on  a  recognizance  of  bail  in  error  that  puis  darrein  conUnuanee  the  debt 

was  levied  hyfi.fa,  on  the  principal,  996 
other  pleas,  996  a. 

replications, 

to  plea  of  no  c<i,  sa.  against  principal  setting  out  ca.  $a.  1182 

to  plea  of  death  of  principal  before  return  of  ca«  so.  stating  ea.  «a.  1188 

plea  of  set-off  on,  935 
RECORD, 

debt  on,  472  to  487,  (see  titles  Judgmeni.  Recognizance.) 

pleas  to  debt  on,  994  to  996,  (see  cdso  titles  Jw^ment.     Recognizance.) 

replication  to,  1181 

rejoinder  denying  reeord  of  writ,  1224 
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R£CORD— (coYUinued. ) 

reference  to  (see  title  Proui  Paieiper  Recordum,) 
verification  by,  in  a  plea,  930,  935 
verification  by,  in  a  replication,  1181,  1183 
record  of  nisipriua  in  writ  of  right,  1379 
record  of  final  judgment  in  writ  of  right,  1385 
record  of  final  judgment  in  partition,  1 397 
RECORDARI  FACIAS  LOQUELAM, 

statement  of,  456 
RECOVERY,  FORMER  (see  title  Judgment  Recovered.) 
RECOVERY  SUFFERED, 

pleaded,  with  deed  to  lead  uses  of,  582 
the  like  more  fully  pleaded,  583 
REDDENDUM  (see  title  Rent) 

statement  of,  in  covenant,  550 
REFERENCE  (see  also  title  ProferL) 

to  policy  of  insurance,  and  memoranda,  179 
to  conditions  of  sale,  292 
to  award,  397 

to  record,  417,  &.C.  (see  titles  Provi  Patet  per  Recordum.     Record,) 
to  lease,  551 
to  private  statute,  580 
to  letters  patent,  ib. 
REJOINDERS, 

in  general,  1219 

in  assumpsit,  (see  title  Aasumpaitf  1220  to  1225.) 
in  debt,  (see  title  Debt)  1226 

replication  in  replevin,  (see  title  Replevin)  1228  to  1231 
in  trespass,  (see  title  7Ve«jtM»9)  1232 
RELEASE  (see  titles  Accord  and  Satisfaction.     Lefue  and  Release.) 
lease  and  release  pleaded,  578 
plea  of  release  of  action,  930 
replication  thereto  non  est  factum^  1158 

that  release  obtained  by  fraud,  ib. 
plea  of  release  puis  darrein  continuance  not  at  the  assizes,  1 238 
the  like  at  the  assizes,  ib.  1244  a. 
the  like  at  sittings  after  term  at  Guildhall,  1241 
the  like  at  sittings  before  term  adjourned  from  sittings  after^  1242 
replication  thereto,  that  release  obtained  by  fraud,  1245 
REMAINDER  (see  title  Reversion.) 

in  fee  in  a  copyhold,  pleaded,  569 

seisin  in  fee  in  reversion,  pleaded,  568,  1330,  1333,  1365,  6 
RENT  (see  also  title  Landlord  and  Tenant.) 
assumpsit  for, 

of  a  house  and  land,  41 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  seat  to  view  a  procession,  ib. 

of  a  tennis  court,  d&c.  44 

of  an  inn,  ib. 

for  double  rent,  45 

of  pasture  land  and  eatage  of  grass,  ib. 

of  premises  and  prsedial  tithes,  46 

of  lands,  with  right  to  take  tithes,  ib. 

for  unfurnished  lodgings,  47 

of  furnished  lodgings,  ib. 
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RENT— (can/tnti«d.) 

assumpsit  for — (continued.) 

for  board  and  lodging,  48 
for  warehouse-room  of  goods,  ib. 
for  the  standing  of  a  chaise  or  carriage,  49 
for  the  moorage  of  ships,  ib. 
for  agistment  of  cattle,  59 
for  lodging  and  necessaries,  ib. 
passage  on  board  ship,  63 

on  promise  to  pay  rent  if  plaintiff  would  withdraw  a  distress,  263 
against  landlord,  for  not  indemnifying  tenant  from  ground  rent,  313 
debt  for, 

on  a  lease,  430 
use  and  occupation,  431 
on  a  lease  against  assignee,  ib. 
double  value  for  holding  over,  493 
for  double  rent,  for  holding  over,  495 
covenant  for,  against  lessee,  549 

for  not  paying  galage  rent,  557 
by  lessee  for  not  paying  quit  rent,  559 
case  for  illegal  distresses  for,  717  (see  title  Distress.) 

against  sheriflT,  on  8  Ann.  c.  14,  for  not  leaving  year's  rent,  818 
plea  of,  set-off  for,  936,  938 

riens  in  arrere^  992 
avowries  and  cognizances  for,  1047  to  1057  (see  title  Avotory^) 
plea  in  trespass  justifying  under  a  distress  for,  1094 
the  like  where  goods  fraudulently  removed,  1137 
pleas  in  bar  to,  1189  to  1191  (see  title  Replevin.) 
REPAIRS  (see  titles  Covenant,     Landlord  and  Tentmt.) 
REPLEVIN, 
Declarations, 

in  E.  B.  or  C.  P.  843 
in  the  county  court,  846 
Avowries,  Recognizances  to  declarations  in. 
In  general^ 

non  cepitf  1042 

commencement  of  an  avowry,  ib. 
commencement  of  a  cognizance,  ib. 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043 
commencement  of  a  second  avowry  or  cognizance,  ib. 
conclusion  of  an  avowry  or  cognizance,  ib. 
plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
cepit  in  alio  loco^  with  avowry  for  return,  1045 

that  the  defendant  took  the  cattle  damage  feasant  in  another  close,  1046 
For  RenL 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c.  19.  s.  22,  1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050 

cognizance  for  a  quit  rent,  ib. 

cognizance  where  rent  payable  at  so  much  per  acre,  &c.  1051 

avowry  where  goods  distrained  under  8  Ann.  c.  14.  ib. 

under  distress  for  rent  on  common  appurtenant,  1052 
where  goods  fraudulently  removed,  1053 
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REPLEVIN— (conitntierf.) 
Avowries,  Recoomizances  to  declarations  in — {continued.)  , 

For  12ent—(c(m(f  fitted.) 

avowry  for  double  rent,  plaintiff  holding  over  ailer  notice  to  quit  given  by  hini 
on  11  Geo.  2.  c.  19,  1064 

cognizance  as  bailiff  of  executor,  under  33  Hen.  8.  c«  37,  1055 

by  one  tenant  in  common  for  rent  due  to  him,  1056 

cognizance  by  him  as  bailiff  of  other  tenant,  1067 
For  Poor''9  Rate. 

avowty  for,  1067 
For  Damage  feasant. 

avowry  by  a  freeholder,  under  a  distress  damage  feasant,  1068 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder^  ib. 

the  like  as  a  copyholder,  or  as  his  tenant,  1069 

avowry  for  a  distress  damage  feasant  by  a  commoner,  ib. 

prescriptive  right  of  common,  1360 
Pleas  in  bar  in, 
In  general, 

stmiliter  to  non  cept7,  1118 

commencement  of  a  plea  in  bar  to  an  avowry,  ib. 

the  like  to  a  cognizance,  ib. 

the  like  to  an  avowry  and  cognizance,  ib. 

commencement  of  a  second  plea  in  bar  by  leave,  &c.  ib. 

conclusion  to  the  country,  1 189 

conclusion  with  a  verification,  ib. 

the  like  to  an  avowry  and  cognizance,  ib. 
For  RenL 

traverse  of  demise,  1 189 

no  rent  in  arrear,  1190 

that  defendant  was  not  bailiff,  ib. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the  premises,  leaving 
no  reversion  enabling  him  to  distrain,  ib. 

payment  of  rent  to  ground  landlord,  ib. 

no  rent  in  arrear  as  to  part  and  tender  as  to  the  residue,  1191 

eviction,  1192 

to  cognizance  for  arrear  of  annuity,  that  annuity  void  for  defective  memorial,  ib. 
Damage  feasant, 

to  avowry  damage  feasant  by  freeholder,  denial  of  his  title,  1195 

to  avowry  damage  feasant  by  tenant,  traverse  of  the  demise,  ib. 

that  defendant  demised  locus  in  qtto  to  plaintiff,  ib. 

to  an  avowry  for  distress  damage  feasant^  defect  of  fences,  1196 

the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 

the  like,  locus  in  quo  adjoioing  a  common,  1198 

that  plaintiff  had  right  of  common  in  hcus  in  quo,  1199 

tender  of  amends  before  impounding,  ib. 
Replications  in, 

in  general,  1228 

similiter  to  plea  in  bar  concluding  to  the  country,  ib. 

commencement  of  a  replication  in  replevin,  ib. 

conclusion  to  the  country,  1288 
with  a  verification,  ib. 

to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 

to  plea  in  bar  of  a  tender,  a  subsequent  demand,  &c.  1229  f 

to  a  plea  in  bar  of  a  demise,  stating  a  notice  to  quit,  ib. 

to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 

the  like,  denial  of  defect  of  fences,  ib. 
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REVLEYIN— (continued. ) 
Rejoinders  in,  1235 

Demurrers  for  not  describing  Io^mb  in  quo  in  declaration,  1251 

specifying  number  of  cattle  distrained,  ib. 
for  avowing  on  possessory  title  only,  1261 
REPLEVIN  BONDS, 

declarations  on  and  relating  to, 
debt  on, 

by  assignee  of  sheriff  where  proceedings  removed  by  re.  fa,  lo»  456 
the  like  where  judgment  was  obtained  in  county  court,  462 
the  like  where  party  was  non  proued  for  not  declaring,  ib. 
case  for  not  taking  of,  750 

taking  insufficient  sureties,  754 
pleas  to,  in  general,  983 
REPLICATIONS, 

in  abatement,  1142,  3,  (see  title  Maiement.) 
in  bar, 

estoppel,  1144 
special  similiter,  ib. 
in  general,  1144,  5 

commencement  of  replication  to  special  plea,  1145 
the  like,  suggesting  death  of  one  of  defendants  since  plea,  ib. 
conclusion  to  the  country,  ib. 
with  a  verification  in  assumpsit,  ib. 
in  assumpsit,  1146  to  1169,  (see  title  ^Assumpiit,) 
in  debt,  1170  to  1184,  (see  title  Debt.) 
in  covenant,  1185 
in  case,  1186 

pleas  in  bar  in  replevin,  1188  to  1200,  (see  title  Replevin.) 
in  trespass,  1201  to  1212,  (see  title  Trespass.) 
new  assignments,  1213  to  1218,  (see  title  JWw  Assignment.) 
REQUEST, 

statement  of  in  pleading,  of  a  general  request  or  scepe  licet  requisitus^  91 

special  request,  91,  322 
RESALE, 

and  loss  stated,  293 
RESCUE  (see  also  title  Paundrbreach.) 

of  cattle  distrained  for  rent,  case  for,  732 
of  cattle  distrained  damage  feasant,  case  for,  734 
of  a  person  arrested  on  mesne  process,  case  for,  736 
RESPONDENTIA, 

assumpsit  on  insurance  on  money  lent  on  respondentia,  186 
RETAINER, 

plea  of,  by  an  executor,  946 
RETRAXIT, 

plea  of  judgment  of  retraxit  in  former  action  for  same  cause*  980 
RETURNS,  (see  also  titles  Sale.     WriL) 
case  for  false  return  to  latitat,  740 

to  fieri  facias,  748,  750 
pleaded  by  sheriff,  1087 
non  est  inventus^  1153 

statement  of  return  to  process,  1153,  1161,  note, 
by  sheriff  to  writ  of  dower,  1313 
by  sheriff  to  writ  of  grand  cape,  1315 
by  sheriff  to  writs  of  summons,  d&c.  1378,  &c* 
by  sheriff  of  partition  made,  1395 
REVERSION, 

estate  in  fee,  or  in  a  term,  or  in  a  copyhold  pleaded,  668 
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RE  VERSION— (con/intted. ) 

case  for  injury  to  reversionary  interest  in  goods,  767 

case  by  reversioner  against  stranger,  for  damage  to  bouse  in  possession  of  tCDanty 

777 

case  by  reversioner  for  stopping  up  a  chimney,  778 

case  against  tenant  for  waste,  bad  husbandry,  784,  6 

case   for  interrupting  plaintiff  in  his  reversionary  right  to  irrigate  his  meadow, 
794  a. 

case  by  reversioner,  for  stopping  up  a  way,  810 

plea  in  bar  in  replevin  that  the  landlord  parted  with  his  reversionary  interest,  1190 
REWARD, 

assumpsit  for  a  reward  offered  for  taking  a  prisoner  who  had  escaped,  256 

the  like  for  a  reward  advertised  for  discovering  an  offender,  257 

the  like,  on  promise  if  plaintiff  would  arrest  a  felon,  ib. 
RIEN  IN  ARRERE, 

plea  of,  to  debt  for  rent,  992 

plea  of,  in  bar  to  avowry  for  rent,  1190 
RIEN  PER  DESCENT,  or  DEVISE. 

plea  of,  by  heir,  973 

by  devisee,  974 

replication  to  plea  by  heir,  that  he  had  assets,  1 174 

the  like,  assets  before  commencement  of  the  suit,  ib. 
RIGHT,  WRIT  OF, 
Proceedings  m, 

precipe  for  writ,  at  the  suit  of  a  husband  and  wife,  1355 

writ  of  right  quia  dominus  remisit  curiam^  ib. 

warrant  to  the  bailiff,  1356 

the  form  of  the  bailiff's  summons,  ib. 

sheriff's  return  indorsed  on  writ  of  right,  1357 

return  indorsed  on  writ  of  right,  ib. 

form  of  entry  of  common  essoign,  ib. 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  ib. 

entry  of  adjournment  of  tenant's  essoign,  1.358 

other  form  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grand  cape,  ib. 

sheriff's  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1359 

count  in  writ  of  right,  on  demandant's  own  seisin,  ib. 

count  on  seisin  of  demandant's  father,  1360 

another  form  of  count  on  seisin  of  demandant's  ancestor,  ih. 

count  on  seisin  of  plaintiff's  father  and  mother,  in  right  of  mother,  1361 

coant  by  heir  of  devisee,  ib. 

form  of  demanding  view  afler  count,  1362 

the  like  in  another  form,  1363 

demand  of  view  in  another  form,  ib. 

writ  of  view,  ib. 

the  like  writ  of  view  in  another  form,  1364 

return  that  defendant  has  had  a  view,  ib. 

return  that  demandant  did  not  appear  to  show  the  land,  1865 

entry  of  prayer  in  aid,  ib. 

plea  deducing  title  of  remainder-man,  and  praying  his  aid,  ib. 

plea  praying  in  aid  the  remainder-man,  1366 

demurrer  for  pleading  aid  prayer  afler  general  imparlance,  1368 

joinder  in  demurrer,  1369 

summons  adjungendum  auxiliumf  ib. 

the  return  to  the  above  writ,  ib. 

entry  of  essoign  de  ultra  mare^  ib. 
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RIGHT,  WRIT  OF— (contfnKeci.) 
Proceedings   in — {continued.) 

copy  of  affidavit  annexed  to,  and  filed  with,  above  esaoign,  1371 

appearance  for  payee,  ib. 

appearance  of  tenant,  and  also  of  prayee,  and  joinder  Id  aid  of  prayee,  and  pray- 
er of  imparlance,  ib. 

general  mise,  or  plea  and  tender  of  demy  mark,  1372 

tender  of  demy  mark,  1373 

mise  or  plea  by  tenant  and  prayee  in  aid,  and  tender  of  demy  mark,  where  de- 
mandant counted  upon  ancestor's  seisin,  ib. 

pica  denying  ancestor's  seisin,  1374 

denial  of  descent  to  the  demandant,  ib. 

rule  of  court  for  striking  out  special  plea,  and  pleading  mise  on  terms,  1375 

prcuipe  for  a  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  the  assizes,  ib. 

writ  to  sheriffs  to  summon  four  knights  to  elect  grand  assize  or  Jury,  1377 

alias  writ  of  summons  of  four  knights,  ib. 

return  of  alias  writ  of  summons  of  four  knights,  1378 

writ  of  venire  facias,  ib. 

writ  of  habeas  corpora  recogniiorum,  1379 

record  of  nisi  prius,  ib. 

award  of  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misii  breve^  1380 

alias  summons  awarded,  ib. 

farther  continuance  by  vice  comes  non  mtsii  breve,  ib. 

pluries  summons  awarded,  ib. 

return  to  writ  of  summons,  no  knights  in  county,  four  others  summoned,  1382 

appearance  of  other  four  persons^  1381 

sneriflT  commanded  to  have  ^nd  assize  in  bank,  ib. 

respite  for  default  of  recognitors,  ib. 

form  of  oath  on  grand  assize,  ib. 

entry  of  proceedings  on  plea  roll,  ib. 

summons  of  knights  awarded,  1382 

nisi  prius  awarded,  ib. 

return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  four  other 

persons,  1380,  1382 

appearance  of  four  persons  so  summoned,  1380,  1383 

award  of  alias  summons  of  four  knights,  ib. 

continuance  by  vice  comes  non  misii  breve,  ib. 

award  of  second  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  ib. 

award  of  another  alias  summons  of  four  knights,  or  four  lawful  men,  ib. 

sheriff's  return,  no  knights  in  county,  and  four  others  summoned,  ib. 

swearing  of  four  knights,  1384 

election  of  recognitors,  ib. 

judgment  when  prayee  in  aid  makes  default  upon  return  of  the  aUas  summons^  ib. 

judgment  af\er  mise  joined,  ib. 

judgment  for  demandant,  ib. 

judgment  for  tenant,  1385  [father,  ib. 

record  of  final  judgment,  and  count  upon  writ  of  right  on  seisin  of  demandant's 

poslea  for  demandant,  1386 
RIOT, 

case  against  hundred,  on  7  d&  8  Geo.  4.  c.  31,  where  house,  6lc.  demolished, 
827  a. 
ROADS  AND  ROAD  CALLS,  (see  title  Way.) 

assumpsit  for  calls,  53  (see  title  Canal  Calls. ) 

debt  for  calls,  special,  300 
Vol.  in.  L  . 
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RULE  OF  COURT, 

rule  to  paj  money  into  court  pleaded,  600 

composttioD  by  rule  of  court  in  a  penal  action  pleaded,  997 

rule  for  striking  out  special  plea  in  writ  of  right,  1376 

SAILOR  (see  titles  Captain.    Ship.) 

assumpsit  by,  for  his  wages,  against  captain  or  owner,  666 

for  short  allowance  money,  ib«  ^  [3^5 

for  not  suffering  mariner  to  go  as  boatswain  in  defendant's  ship, 

covenant  on  indenture  of  apprenticeship  to   a  mariner,  by  apprentice,  for  not 

boarding,  &c.  522 
plea  justifying  moderate  correction  of,  1072 

trespass  by  master  for  impressing,  whereby  ship  prevented  proceeding  on  voyage, 
d&c.  862 
SALES, 
Indebitatus  AssnMPsrr  relating  to. 
Respecting  Real  ProperUj<t  for 

a  freehold  estate  sold  and  conveyed,  39 
a  copyhold  estate  surrendered,  ib. 
a  leasehold  estate  sold  and  assigned,  ib. 
a  good-will  of  business,  40 

a  good-will  of  a  public-house,  and  plaintiff's  business  therein,  ib. 
fixtures  by  outgoing  against  incoming  tenant,  ib. 
pasture  land  and  eatage  of  the  grass,  45 
the  use  of  premises  and  predial  tithes,  46 
use  of  lands  with  right  to  take  tithes,  ib. 
Respecting  Personal  property t  far 

goods  sold  and  delivered  to  the  defendant,  65 
goods  sold  to  defendant,  and  delivered  to  a  third  person,  56 
goods  bargained  and  sold  to  defendant,  generally,  ib. 
a  crop  of  grass  or  turnips,  d&c.  bargained  and  sold,  57 
tithes  baigained  and  sold,  ib. 
the  like  in  another  form,  58 
small  tithes,  ib. 

necessaries  found  and  provided  for  defendant,  59 
necessaries  found  and  provided  for  third  persons,  ib. 
horsemeat  and  stabling,  ib. 
agistment  of  cattle,  ib. 
Assumpsit  special,  relating  to. 
Sales  of  Goods^ 

for  not  delivering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return  for  not  returning  or  paying,  263 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265  a. 

the  like  where  there  has  been  a  re-sale,  267 

for  not  delivering  goods  within  a  specified  time,  268 

for  not  delivering  goods  at  a  particular  place,  270 

the  like  in  another  form,  270  a. 

special  damage,  by  reason  of  non-delivery  of  goods,  272 

for  not  providing  another  horse  or  returning  money  where  horse  unsound,  273 

on  promise  to  pay  money  on  exchange  of  horses,  ib. 

on  warranty  of  a  horse  to  be  sound  and  free  from  vice,  279 

on  warranty  on  exchange  of  horses,  281 

for  not  furnishing,  &c.  good  hams,  282 

on  fiilse  warranty  of  bank-note,  286 

against  agents,  &c.  for  negligence  on  sales,  (see  title  Agent) 

for  not  returning  casks,  or  paying  for  them,  335 
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6  ALES— (confuiued. ) 
Assumpsit  special,  relating  rOi^ccfUinued.) 
Salea^  ^c.  of  Landi^  ^c. 
against  tenant  for  not  using  premises  in  a  husbandlike  manner,  and  according  to 

custom  of  countrj,  308 
breach  for  ploughing  up  grass  land  and  cropping  land,  without  manuring  same,  310 
for  taking  successive  crops  without  manuring  land,  ib. 
against  tenant,  for  keeping  and  leaving  premises  out  of  repair,  311 
against  landlord,  for  not  indemnifying  tenant  from  ground-rent,  313 
against  vendor  of  estate  for  not  making  title,  287 
general  count,  for  not  making  a  good  title  to  premises  for  residue  of  term  within 

reasonable  time,  289 
against  publican,  for  not  having  title  to  assien  his  lease,  290 
by  vendor,  for  not  completing  purchase,  and  paying  loss  on  re-sale,  291 
against  vendee  on  public-house  agreement,  296 
against  vendee  for  not  taking  fixtures  and  stock  in  trade,  299 
by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  valued,  301 
the  like  in  another  form,  305 
the  like  for  fixtures,  307 
landlord  against  tenant,  for  breach  of  express  agreement  to  consume  straw  on 

premises,  ib. 
against  tenant  who  held  premises  in  question  after  end  of  lease,  on  terms  of  such 
lease,  for  not  repairing,  &c.  307  a. 
Covenant  relating  to, 

on  deed  of  sale  by  heir  of  purchaser  against  executor  of  husband,  on  covenant 

for  further  assurance,  and  for  not  levying  a  fine,  643 
against  vendor  for  breach  of  good  title,  646 
title  by  assignment  pleaded,  576 

by  surrender  of  leasehold  interest,  ib. 
by  bargain  and  sale  enrolled,  576 
by  lease  and  release,  578 
by  surrender  to  use  of  purchaser,  588 
Case 

for  deceit  relating  to,  679,  (see  title  DeceiL) 
for  infringing  copyrights,  d&c.  by  sale,  760,  (see  title  Copyright) 
SALVAGE, 

assumpsit  for,  68 
SAMPLE, 

note  as  to  sale  by,  282 
SCHOOLMASTER  and  SCHOOLMISTRESS, 
assumpsit  by,  for  tuition,  &c*  81 
for  entrance  money,  82 

assumpsit  by,  for  taking  away  child  without  notice,  259,  60 
case  for  keeping  a  slaughter-house  near  plaintiff's  school,  275 
for  accusing  governess  of  fornication,  640 
SCIENTER  (see  title  Deceit) 

stated  in  pleading,  and  notes,  596.  n.  598,  n. 
SCIRE  FACIAS, 

suggestion  on  roll  of  further  breaches,  on  8  d&  9  W.  3.  in  order  to  ground  $ci.fa. 

1288 
writ  ofacufa,  for  further  breaches,  1290 

declaration  where  defendants  appeared  to  the  second  acufa.  1292 
writ  of  inquiry  when  defendant  suffered  judgment  in  ucuja.  1293 
inquisition  thereon,  and  final  judgment,  1294,  5 
SCOTCH  DECREE, 

assumpsit  on,  by  assignees  of  a  bankrupt,  245 
debt  on,  415 
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SEARCH  WARRANTt 

case  against  defendant  for  maliciouslj  pcocuring  mod  causing  plaintiff's  house  to 
be  searched,  612  ft. 
SECURITY  (see  tide  Guarantee.) 

against  attorney  for  not  taking  a  sufficient  security  on  purchase  of  annuity,  381 
SEDUCTION, 

case  for,  643 
trespass  for,  856 
SEPARATE  MAINTENANCE  (see  title  Husband  and  Wife,) 

covenant  on  deed  of,  by  trustee  against  husband,  526 
SET-OFF  (see  also  title  Accord  and  SaiUfacUon.) 
plea  of,  in  assumpsit, 

with  a  tender,  923 
in  general,  931 
notice  of,  with  general  issue,  932 
plea  of,  to  action  by  executors  or  administrators,  933 
notice  of,  in  action  by  executors  or  administrators,  933  a. 
plea  of,  to  action  against  executors  or  administrators,  ib. 
notice  of,  in  action  against  executors  or  administrators,  ib. 
plea  of,  in  action  by  assignees  of  a  bankrupt,  &c.  933  6. 
notice  of,  in  action  by  assignees,  &;&  933  c 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plain tilPs  factor  as  a  principal, 
plaintiff  being  unknown  to  defendant,  and  that  at  the  time  of  the  contracts  the 
defendant  had  a  set-off  against  the  factor,  939 
subject-matter  of, 

on  a  judgment,  934 

on  a  recognizance  and  simple  contract,  935 

on  a  lease  for  rent,  936 

on  a  bond,  936  a.  969 

on  a  bill  of  exchange,  accepted  by  plaintiff,  937 

indorsed  by  plaintiff,  ib. 
on  a  promissory  note  made  by  plaintiff,  938 
on  a  promissory  note  indorsed  by  plaintiff,  ib. 
for  use  and  occupation,  ib. 
for  work  and  labor  and  materials,  939 
for  goods  sold,  ib. 

money  counts,  interest,  and  account  stated,  ib. 

for  other  dehts^  {see  the  debts  stated  in  the  common  assuinpsii  eouniSf  HUe 
Assumpsit^  and  the  respective  heads  of  this  Index,) 
plea  of,  in  debt,  956  6.  (see  the  pleas  in  Assumpsit.) 
in  debt  on  bond,  968 
on  two  bonds,  set-off  on  two  bonds,  969 
in  covenant,  1021 
replications  in  assumpsit, 
nildebett  1158 

nut  tid  record  to  set  off  on  recognizance,  ib. 
statute  of  limitations,  1 159 
replications  in  debt,  1173 
SEVERALTY, 

seisin  of  estate  in,  pleaded,  569 
SHERIFF  (see  title  Sheriff's  Officer.) 

declaration  against  a  prisoner  in  custody  of,  14,  15 

agamst  two,  where  one  in  custody  of  sheriff,  and  the  other  of  the 
marshal,  15 
assumpsit  against  attorney  for  not  putting  in  bail,  whereby  sheriff  fixedr  374 
debt  against  sheriff  for  escape  under  a  ca.  sa.  416,  (see  title  Escape.) 
by  assignee  of,  on  bail  bonds,  445,  (see  title  Bail  Bond.) 
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SHERIFF—  (continued. ) 

by  aasignee  of  replevin  bond,  456 

on  32  Geo.   2.  c.  28.  s.  1  and  12,  by  party  grieved,  against  sheriff  for 

extortion,  dec.  501 
on  28  Eliz.  c.  4.  and  43  Geo.  3.  c.  46.  s.  5,  504 
on  28  Eliz.  c.  4.  for  <£40,  penalty  for  extortion,  511  a. 
on  23  Hen.  6.  c.  9.  €pU  tarn  for  extortion,  and  for  refusing  to  take  bail,  509 
case  against, 

for  illegal  distresses,  717  to  726,  (see  title  Distress.) 
for  excessive  levies,  727  to  730,  (see  title  Levy,) 
for  escapes,  737  to  745  (see  title  Escape,) 
for  false  returns,  740,  748,  to  750  (see  title  False  Return,) 
for  not  taking  replevin  bond,  740 
for  taking  insufficient  pledges  in  replevin,  754 
for  not  assigning  bail  bond,  755 
on  8  Ann.  c.  14,  for  not  leaving  year's  rent,  818 
on  23  Hen.  6.  c.  9,  for  refusing  bail,  821 
on  28  Eliz.  c.  4,  for  extortion,  827 
SHERIFF'S  OFFICER  (see  title  Sheriff,) 

assumpsit  by,  for  fees,  72 
SHIPS  (see  titles  Captain.     Charter-party,     Freight     Policy  of  [tisuranee.     Sailor.) 
assumpsit, 

for  demurrage  (see  title  Demurrage.) 
for  moorage  of,  49 
for  hire  of,  60 
for  passage  on  board,  63 
for  work  and  labor  with,  76 
case  for  negligence  in  managing  of,  713,  14 
case  for  slander  respecting  sea  worthiness  of,  641  /. 
trover  for,  (see  title  Trover)  835 
trespass  for  seizing  of,  862,  3 
SHIPWRECK, 

loss  by,  stated,  190 
SIGHT, 

assumpsit  on  note  pajrable  after,  133 
SIMILITER, 

replication  of,  special  or  general,  1144,  5 
rejoinder  of,  1219 
SLANDER, 
declarations. 
For  Uhels, 
for  libel  indirectly  accusing  plaintiff  of  perjury  or  other  specific  ofience,  620 
second  count,  624 
third  count,  625 

for  a  libel  directly  accusing  plaintiff  of  a  thefl  or  other  specific  offence,  627 
for  a  libel  imputing  no  specific  offence,  or  imputing  want  of  moral  conduct,  627 
for  a  libel  of  plaintiff  in  his  profession  as  an  attorney,  for  a  libel  upon  himself  and 
another  in  his  mode  of  conducting  a  commission  of  bankruptcy,  629 

for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master, 
in  a  letter  to  a  person,  who  in  consequence  refused  to  take  him  into  his 
service,  630  c, 
for  a  libel  in  a  newspaper,  632 
for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  libellous  matter,  ib. 
For  verbal  Slander^ 

for  slanderous  words  indirectly  accusing  plaintiff  of  a  specific  offence^  633 
second  count,  636 
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SLANDER— {continued.) 
declarations —  ( continued. ) 

For  verbal  Slander — [continued*) 

for  charging  plaintiff  with  perjury  in  the  execution  of  a  writ  of  inquicji  with  a 

special  inducement  to  explain  the  words,  637 
for  slanderous  words  directly  accusing  the  plaintiff  of  perjury  or  other  gpedfic  of- 
fence, 638 
second  count,  639 
for  words  slandering  plaintiff  in  his  office^  as  for  accusing  a  justice  of  the  peace 

with  having  pocketed  fines  forfeited  by  persons  convicted  b^  him,  640 
for  words  slandering  plaintiflf  in  his  profession^  as  for  slandering  an  attomey»  641 
for  accusing  a  governess  of  fornication,  641  6. 

for  words  slandering  plaintiff  in  his  trade  as  by  calling  him  a  rogue,  &c.  641  6. 
second  count,  641  d. 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641  e. 
by  keeper  of  bathing-rooms  for  words  imputing  a  propensity  to  commit  an  unna- 
tural crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third  person, 
641  g. 
second  count,  611  g. 

for  slander  actionable  only  by  reason  of  special  damage^  641  h. 
special  damage  that  plaintiff  lost  acquaintances,  6lc.  641  j. 
for  slander  oftitle^  in  procuring  a  third  person  to  attend  at  a  public  auction  room, 

and  slander  plaintifPs  title  to  the  estate  he  was  about  to  sell  there,  641  j, 
second  count,  641  k. 
for  saying  to  a  person  who  was  about  to  hire  plaintiff's  ship,  that  she  was  broken 

and  unfit  to  proceed  to  sea,  whereby  he  refused  to  hire  ship,  641  I. 
for  slander  where  the  words  are  spoken  ironically ^  641  m. 
for  slander  where  it  is  to  be  collected  from  question  and  answer ^  641  m. 
Pleas  in  bar  in, 

that  plaintiff  was  guilty  of  theft,  1031 

that  plaintiff  was  guilty  of  perjuiy,  1033  1037 

that  plaintiff  was  msolvent,  1034 

defendant  merely  a  repeater  of  the  slander,  1035 

plcfa  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintiff,  a 

proctor,  with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  ib. 
that  letter  was  sent  to  commanding  officer,  that  plaintiff  might  be  brought  to  a 

court  martial,  1037 
plea  to  declaration  for  libel  accusing  plaintiff  of  perjury,  that  plaintiff  did  peijure 

himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040 
Replication  de  tnjuridt  1186 
SOLE  TENANCY, 

plea  of,  in  dower,  1319 
SOLVIT  AD,  OR  POST  DIEM  (see  title  Payment.) 

plea  of  solvit  ad  diem  to  debt  on  money  bond,  974,  5,  6 
post  diem^  976 
to  debt  on  annuity  bond,  ib. 
to  debt  on  bail  bond,  982 
to  debt  on  judgment,  996 
replication  denying  pleas,  1 175 
SON  ASSAULT  DEMESNE  (see  titles  MolUter  Manus  Imposmt.     Trespass.) 
plea  of,  generally,  and  notes,  1067 

moUiter  manus  imposuit  to  preserve  peace,  and  son  assauU  demesne^  1069 
in  defenee  of  defendant's  father,  Slc,  1070 
assault  to  preserve  the  peace,  1071 
replications  to,  de  injurid^  &c.  1201,  2 
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STATUTES  (see  title  Uaa,) 

title  by  private  statute  pleadedf  579 

commencement,  &c.  of  declarations  by  or  against  clerks,  &c.  empowered  to  sue 

under,  86 
a$$ump9ii  for  double  rent,  on  11  Geo.  2.  c.  19.  s.  18, — 45 
for  calls,  under  a  road  act,  53 

on  14  Geo.  3.  c.  78,  for  contribution  to  party-walls,  247  to  250 
debt  against  subscriber,  on  statute,  for  road  call,  390 

the  like  for  road  calls,  on  another  statute,  giving  a  general  form  of  declar- 
ing, ib. 
for  canal  call,  under  a  private  act,  391 
on  land  tax  redemption  act,  432 
hy  Partu  grieved^ 

on  land  tax  redemption  act,  432 

on  4  Geo.  3.  c.  28,  by  landlord  against  tenant  for  double  value  for  not 

quitting,  493 
on  11  Geo.  2.  c.  19.  s.  18, — 495 
on  11  Geo.  2.  c.  19.  s.  3, — 495  a., 
on  2  d&  3  £dw.  6.  c.  13.  s.  1,  for  treble  value  of  tithes  not  set  out, 

495 
on  2  dc  3  Edw.  6.  c.  13,  for  treble  value  of  sylva  caducR  not  set  out, 

498 
on  9  Ann.  c.  14.  s.  2, — 500  a.  * 

on  5  Geo.  3.  c.  14.  s.  3,  by  owner  of  fishery,  far  £5  penalty  in  fish- 
ing there,  500 
on  32  Geo.  2.  c.  28.  s.  1  d&  12,  ij^  count  on  23  Hen.  6.  c.  9,  against 

bailiff  for  extortion  and  for  trebfe  damages,  501 
on  29  Eliz.  c.  4,  and  43  Geo.  3.  c.  46.  s.  5, — 504 
on  17  Geo.  2.  c.  3.  s.  3,  against  overseer  for  refusing  inspection  of 
poor  rates,  504 
by  eomimon  Informer^ 

on  5  Ann.  c.  14,  for  using  gun  to  kill  game,  506 
on  9  Ann.  c.  25,  for  exposing  game  to  sale,  507 
on  28  Geo.  2.  c.  12, — 508 
on  58  Geo.  3.  c.  75.  s.  3,  ib. 

on  5  Ann.  c.  14,  against  alehouse-keeper,  for  having  hare  in  posses- 
sion, ib. 
•  on  2  Geo.  3.  c.  19,  for  killing  pheasant  out  of  season,  ib. 

on  39  Geo.  3.  c.  34.  s.  3,  for  having  partridges  out  of  season,  509 
on  13  Geo.  2.  c.  19.  s.  2,  for  running  a  horse  for  plate  less  than  £50 

value,  ib. 
on  23  Hen.  6.  c.  9,  against  sheriff,  for  refusing  to  take  bail,  and  for 

extortion,  ib. 
on  28  Eliz.  c.  4^-511  a. 
on  12  Ann.  s.  2.  c.  16,  for  usury,  512  to  516 
on  7  Geo.  2.  c.  8, — 516 
on  2  Geo.  2.  c.  23.  s.  24, — 516  a. 
on  55  Geo.  3.  c.  137.  s.  6, — 516  6. 
Copenani^ 

iiile  by  private  act  of  parliament  pleaded,  579 
statute  of  uses  pleaded,  578 
Case  on  Statutes^ 
on  2  W.  d&  M.  sess.  1.  c.  5.  s.  5,  for  illegal  distresses,  717  to  726  (see  title 

Di9tre$$.) 
for  distraining  tools  of  trade,  when  s\ifBcient  other  goods  on   premises  to  be 

answerable,  718 
on  52  Hen.  3.  c  11,  for  illegal  distress,  720 
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STATUTES— (con/inttcci.) 

Case  on  Statutes — {continued.) 
for  distraiDing  a  second  time  on  same  goods,  720 
for  selling  under  a  distress  without  having  goods. appraised  by  two  sworn  appraisers* 

725 
for  selling  a  growing  crop  under  a  distress,  before  the  same  had  been  gathered 

and  appraised,  contrary  to  the  11  Geo.  2.  c.  19.  s.  8, — ib. 
against  a  broker,  on  17  Geo.  3.  c.  93,  for  not  giving  a  copy  of  the  charges  of  a 

distress,  726 
against  plaintiff's  landlord,  for  not  indemnifying  him  against  a  distress  made  on  his 

goods  by  the  ground  landlord,  727 
for  infringing  copyright,  &c.  760,  1,  2,  4 
for  not  carrying  away  great  tithe,  782 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  reDt«  818 
on  23  Hen.  6.  c.  9,  for  refusing  bail,  821 
on  24  Geo.  3  against  justice  for  refusing  bail,  825 

on  28  £Iiz.  c.  4,  against  sheriff  for  extortion,  at  the  suit  of  plaintiff  in  action,  827 
prcRcipe  for  special  original  against  hundred,  on  7  &  8  Geo.  4.  c.  31,  where  a 

building,  machinery,  and  goods  were  destroyed  by  rioters,  827  a. 
Trespass. 

on  8  Hen.  6.  c.  9,  for  forcible  entry  and  detainer,  865 
Pleas,  ^c, 

bankruptcy  under  6  Geo.  4.  c.  16,  916,  970,  1020 

insolvent  act,  919,  921 

Westminster  court  of  conscience  act,  939  a. 

statute  of  limitations,  940,  %^1,  971,  1030,  1067 

affidavit  on  8  &  9  W.  3.  c.  27.  s.  6,  as  to  escapes,  961 

to  debt  on  annuity  bonds,  no  memorial,  &c.  975 

that  bail  bond  given  for  ease  and  favor,  981 

to  debt  on  statutes,  996,  7,  8 

plea  of  general  issue  by  solicitor  of  customs,  under  9  Geo.  4*  c.  25,  1030 

avowry,  &c.  for  rent,  on  11  Geo.  2.  c.  19.  s.  22,  1047 

avowry  where  goods  distrained  under  8  Ann.  c.  14,  1051 

avowry  for  double  rent,  1054 

cognizance  as  bailiff  of  executor,  on  32  Hen.  8.  c.  37, 1055 

plea  in  trespass,  justifying  under  bankrupt  act,  1062 

plea  in  trespass,  by  justice  of  peace,  of  tenders  of  amends,  under  24  Geo.  2.  c. 

44.  s.  2,  1065  • 

plea  of  disclaimer  of  title,  and  tender  of  amends,  1066 
plea  justifying  under  a  ri^ht  of  way  under  an  inclosure  act,  1127 
plea  by  surveyor  under  highway  act,  13  Geo.  3.  c.  78,  1136 
plea  of  prior  conviction  of  an  assault  on  9  Geo.  4.  c.  31,  1073 
plea  of  right  of  way  under  inclosure  act,  1127 
plea  by  churchwardens,  justifying  turning  plaintiff  out  of  house,  on  69  Geo.  3.  c. 

12.  8.  24,  1137 
Replications, 
to  pleas  of  bankruptcy,  6lc.  1148 
to  pleas  of  insolvent  act,  1149,  1150 
statute  of  limitations  to  plea  of  set-off,  1158 

to  plea  of  court  of  conscience  act,  defendant  indebted  more  than  40».  1169 
to  statute  of  limitations,  1160,  1,  2 
to  debt  on  annuity  bonds,  1175 
to  debt  on  statutes,  1184 

in  replevin,  that.annuity  void  for  defective  memorial,  1192 
R^oinaers. 
to  replication  to  plea  of  insolvencv,  1220 
to  replication  to  statute  of  limitations,  1223,  4 
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ST  ATUTE--(co»/tnMe<<. ) 
SuggesHons. 

in  debt  on  8  &  9  W.  3.  c.  11.  8.  8,  1269  (see  Me  Sugge9tion$  m  Debt) 
Writ  of  Pariiiiofh 

on  8  iSz.  9  W.  3.  c.  31,  1390 
STATUTE  OP  FRAUDS, 

ptea  of  to  action  on  gaarantee,  909 
STATUTE  OF  LIMITATIONS  (see  title  LimilaUons.) 
STEAM  ENGINE, 

assumpsit  for  not  fixing  according  to  agreement,  331 
STIPULATED  DAMAGES  (see  title  Damages.) 

when  proper  to  declare  for  them,  and  form  of  declaration,  297 
STOCK, 

assumpsit  for  not  replacing,  275,  and  note  as  to 

debt  on  bond  to  replace,  &c.  443 
STOCK  JOBBING, 

debt  on  7  Geo.  2.  c.  8,  for  penalties  for  stock-jobbing  on  a  sale  of  stock,  616 

second  count  for  stock-jobbing  on  B,purch€Lse  of  stock,  516  a. 

plea  to  debt  on  bond  that  it  is  void  for,  968 
SUBPCENA, 

case  against  witness  for  not  obeying  a  auh.  duces  tecutn^  757 
SUGGESTIONS,  &c.  of  BREACHES, 

on  8&  9  W.  3.  c.  11.  s.  8. 

on  judgment  in  K.  B.  by  default  in  debt  on  bond,  where  breaches  stated  in  deela* 
ration,  with  prayer  of  writ  of  inquiry  and  award  thereof,  1269 

the  like  in  another  form,  1270 

the  like  in  another  form,  ib. 

the  like  in  C.  P.  1271 
^    the  like  in  the  Exchequer,  ib. 

writ  of  inquiry  in  same  case,  1273 

the  like  in  another  way,  1274 

the  like  in  the  Common  Pleas,  ib. 

inquisition  and  return,  8  &  9  W.  3.  c.  11.  s.  8,  ib. 

iinal  judgment  in  K.  B.  on  8  &  9  W.  3.  c.  11.  s.  8,  ib. 

after  return  of  inquisition,  1276 

the  like  in  another  form,  1277 

judgment  and  suggestion  on  8  d&  9  W.  3.  where  breach  of  condition  not  stated  in 
declaration,  1278 

the  like  on  mortgage  bond,  1279 

writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3.— 1280 

the  like  in  K.  B.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 

the  like  in  another  form,  1282 

another  form  where  breaches  were  assigned  in  the  declaration  or  replication,  and 
6nal  judgment  is  stayed  till  damages  assessed,  ib. 

judgment  on  issue  of  nul  iiel  record^  and  suggestion  of  breaches  not  assigned  in 
declaration  or  replication,  1 283 

prayer  of  inquiry  and  award  thereof,  1284 
continuance,  ib. 

issue  and  suggestion  of  breaches  afler  non  est  factum^  on  8  d&  9  W.  8,  with  award 
of  ventre  torn  ad  triandum^  qttam  ad  inquirendum^  1285 

the  like  in  another  form,  1286 

suggestion  of  breach  of  condition  which  has  been  before  set  oat  in  declaration  or 
plea,  with  award  of  venire  tarn  ad  triandum^  &c.  1287 

another  form  where  breach  of  condition  is  stated  in  declaration  or  replication,  ib. 

judgment  af\er  verdict  and  assessment  of  damages,  on  stat.  8  &  9  W.  3.  c.  11.  s. 
8,  ib. 

Vol.  hi.  M 
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SUGGESTIONS,  &c.  or  BREACH£S~(c<mlmtf«<i.) 

■uggestion  of  three  further  breaches  to  be  entered  on  roll,  in  order  to  found  8cir€ 
Tacias  for  such  further  breaches,  1288 

Metre  facias  for  three  further  breaches  of  condition  of  bond  which  judgment  had 
been  obtained,  1290 

declaration  where  defendant  appeared  to  second' scire  facias^  1292 

writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire  facias^  1293 

inquisition  thereon,  1294 

final  judgment  thereon,  1295 
SUGGESTIONS  of  DEATH, 

in  K.  B.  by  bill,  where  one  of  plaintiffs  died  between  writ  and  declaration,  16 

the  like  where  one  of  defendants  so  died,  ib. 

the  like  in  €.  P.  19 

suggestions  where  one  defendant  died  afler  declaration  and  before  plea,  890 

the  like  where  death  between  plea  and  replication,  1142 
SUMMONS, 

against  members  of  parliament,  27 

to  tenant  to  appear  in  dower,  1313 

writ  of,  in  dower,  by  steward  of  manor  court,  1329 

summons  on  plaint  in  nature  of  writ  of  entry,  1343 

return  to,  1344 

entry  of  award  of  summons,  1348,  9 

in  writ  of  risht,  1355,  6 

summons  adjungendMm  auxUiun^  1370 

return  thereto,  ib. 

summons  in  writ  of  right  to  elect  grand  assize,  1376 

alias  writ  of  on  that  occasion,  1377 

returns  thereto,  1378 

pluries  summons  awarded,  1380 

entry  of  award  of  writs,  1380,  1383 
SUPRA  PROTEST, 

payment  supra  protest  stated,  169 

acceptance  supra  protest  stated,  176,  7 
SUR-REBUTTER, 

form  of,  1236 
SUR-REJOINDERS, 

common  form  of,  1235 

conclusion  to  the  country,  ib. 
with  a  verification,  ib. 

in  assumpsit  that  note  not  made  for  debt  due  before  bankrupt's  discharge,  1234 

rejoinder  in  replevin,  1235 

in  trespass  that  notice' to  quit  waiiTe^  ib. 
SURRENDER, 

of  lease  pleaded,  575 

of  copyhold  to  use  of  will,  death  of  testator,  and  admittance,  &c.  586 

of  copyhold  to  use  of  purchaser,  and  admittance,  588,  9 

in  dischaige  of  bail,  stated,  745 
SURVETOR, 

assumpsit  by,  for  his  bill,  80 

f»lea  in  trespass  by,  under  highway  act,  13  Geo.  3.  c.  78.  1 136 
VIN6  PARTNER  (see  titles  Assignees.     Executors,     Partners,  ^-c.) 

TAIL  SEISIN  IN  FEE  (see  TitU  Pleaded.) 

pleaded,  562 

recovery  as  to,  pleaded,  582 
TALES, 

award  of,  in  dower,  1322 
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TAXES, 

debt  against  assignee  for  rentt  and  account  of  land-tax  redeemed  by  lessor,  431 
debt  on  land-tax  redemption  act,  432 
TENANCY  (see  TiUe  Pleaded.) 
by  lease,  pleaded,  550 
from  year  to  year,  1047,  1058,  1102,  1127 
TENANCY  IN  COMMON, 

pleaded,  571,  1391 
TENANTS  IN  COMMON, 
estate  in,  pleaded,  571 
demise  by,  in  ejectment,  stated,  885 
avowries  and  cognizances  by,  1056,  7 
declarations  in  covenant  by,  against  co-tenant,  1297 
pleas  thereto,  1298  to  1300 
^         declaration  in  partition  by,  1391 
TENDER, 
plea  of, 

in  assumpsit,  and  general  issue,  and  set-off  as  to  residue,  922,  3 
in  debt,  955  [991,  &c. 

defendant's  readiness  to  perform  obligation  and  plaintiff's  discharge 
in  covenant, 
generally,  1021 

of  rent  on  the  land,  1018 
in  trespass, 

of  amends  by  officers  of  excise  or  customs,  1063 
by  a  justice  of  the  peace,  1065 
involuntary  trespass  and  tender  of  amends,  1066 
in  writ  of  right, 

tender  of  demy  mark,  1372,  3 
replications  to, 

in  assumpsit, 

denial  of  tender  and  nU  debet  as  to  set-off,  1151 
a  writ  issued  before  tender,  1152 
a  writ  with  continuances,  1153 
a  prior  demand,  1154 
a  subsequent  demand,  1155 

admission  of  tender  and  similiter  to  general  issue,  1156 
in  debt,  1172 
pleas  in  bar  in  replevin, 

tender  as  to  part,  1191 
tender  of  amends  before  impounding,  1199 
replications  in  trespass, 

that  amends  not  sufficient,  1201 
rejoinders  in  -assumpsit, 

that  when  plaintiff  issued  writ  he  had  no  cause  of  action,  1221 
showing  actual  time  of  issuing  writ  in  K.  B.  ib. 
the  like  in  the  Exchequer,  1222 
no  prior  demand,  1223 
no  subsequent  demand,  ib. 
denying  record  of  writ,  1224 
replications  in  replevin, 

denial  of  tender,  1228 
a  subsequent  demand,  1229 
TERM  (see  titles  Declaration,     Title  of  Term,) 
TERM  FOR  YEARS  (see  Titk  PUaded.) 
pleaded,  in  possession,  564 
infuHuro^  568 
from  year  to  year,  demise  for,  1047, 1068,  1108,  1127 
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TIME  (see  TiUe  of  Decktratian.) 

bow  to  be  stated  id  trespass,  and  as  to  **  on  divers  days,  &c."  850,  n. 

demurrer  to  declaration  for  not  stating  time,  1248 

the  like  for  laying  promises  on  impossible  day,  1250 

the  like  for  stating  assault  to  have  been  committed  on  divers  days  and  times, 
1252 
TITLE  OF  DECLARATION, 

of  declaration,  12,  note  a. 

of  pleas  (see  title  Pleas,) 

of  replications  (see  titles  Replicatioru.) 

demurrer  for  wrong  title  of  term,  1247 
TITLE, 

declaration  for  not  making  one  against  vendor,  287,  290 

general  count  for  not  making  a  good  title  to  premises  for  residue  of  term  in  a 
reasonable  time,  289 

against  a  publican  for  not  having  title  to  assign,  290 

covenant  against  vendor  for  breach  of  good  title,  whereby  plaintilT  ejected,  546   . 

case  for  slander  of,  641,  641  k. 
TITLE  PLEADED, 

when  sufficient  merely  to  state  possession,  1058,  note  g,  1059,  note  m,  1092,  note 
0,  1119,  note  f. 
JVo^re  of  Tenure. 

tenure  of  free  burgage,  560 

tenure  in  gavelkind,  1398 
Estate  and  Q^anHty  of  Interest. 

inducement  that  lessor  was  seised  in  fee-simple,  560 

fleisin  in  fee,  dec.  in  husband  and  wife  in  right  of  wife,  561,  1359,  1361 

seisin  in  the  king  or  a  corporation,  561 

■eisin  in  tail,  562 

seisin  for  life,  ib. 

the  like  by  a  rector,  in  right  of  his  rectory,  563 

tenancy  by  curtesy  or  by  dower,  ib.  1399 

by  assignee  of  lessor  being  a  termor,  against  lessee,  564 

by  executor  of  lessor  being  a  termor  against  lessee,  for  a  breach  of  covenant  af- 
ter testator's  death,  565 

against  executor  of  lessee  for  a  breach  of  covenant  afler  his  death,  565  b. 

by  executor  of  lessor  in  another  case,  565 

inducement  that  premises  were  copyhold,  and  lessor  seized  thereof,  ib. 

the  like  in  a  more  concise  form,  567 

customary  freehold,  ib. 

seisin  in  fee  of  advowson,  1303,  1305 
Estate  and  Time  of  Enjoyment. 

tenancy  for  years,  550 

tenancy  from  year  to  year,  1047,  1058, 1102,  1127 

seisin  in  fee  in  reversion,  568,  1330,  1333,  1365,  6 

interest  in  a  term  to  commence  infuturo^  568 

remainder  in  fee  in  a  copyhold,  569 

seisin  in  fee  of  advowson,  with  manor  appendant,  1303 
Estate  and  J^Tumher  of  Owners. 

estate  in  severalty,  569 

estate  and  joint  tenancy,  and  death  of  one  and  sole  seisin  of  survivor,  570 
estate  in  coparcenary,  ib. 
tenancy  in  common,  571,  1391 
pleadings  in  partition,  by  co-heiress  in  gavelkind,  1397 
Juode  of  acquiring  the  TiUe. 

by  descent  in  fee,  571  a.  1304.  1330,  1333,  1360,  1 
by  descent  of  gavelkind  lands  stated,  1398,  dec. 
by  succession  of  a  rector  on  death,  573 
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TITLE  ThEkDED— {continued.) 

Mode  of  acquiring  the  Tith — {continued') 
presentation  and  induction  to  a  rectory  stated,  1306 
by  roarriage,  573 
by  feoffment,  ib.  1374,  5 
by  lease,  574 

by  assignment  of  a  terni  to  the  plaintiff,  575 
by  surrender  of  a  leasehold  interest,  ib. 
by  covenant  to  stand  seised  to  uses,  576 
by  bargain  and  sale  enrolled,  ib. 
by  lease  and  release,  578 
by  lease  and  release  of  advowson,  1304 
by  private  act  of  parliament,  579 
by  l^ase,  &;c.  from  the  king,  580 

by  fine  levied  by  husband  and  wife,  of  inheritance  of  wife,  ib. 
the  like  with  proclamations,  582 

deed  to  lead  the  uses  of  recovery,  and  recovery  accordingly,  ib. 
the  like  more  fully  pleaded,  583 
surrender  to  the  use  of  will,  and  death,  and  presentment  thereof,  and  admission  of 

devisee,  586 
surrender  to  the  use  of  a  purchaser,  588 

presentment  of  surrender  at  a  subsequent  court  to  surrender,  589 
enfranchisement  of  copyhold  by  lease  and  release,  ib. 
title  by  devise,  in  fee-simple,  591 
title  to  a  chattel  real  by  will,  592,  1133,  1361 
Demurrer  that  defendant,  whose  estate  was  a  particular  one,  has  not  shown  who 
were  the  persons  seised  in  fee,  1261 

for  avowing  on  possessory  title  only,  ib. 
TOLLS, 

assumpsit, 

for  passing  over  a  bridge,  50 
for  goods  brought  to  a  market  and  weighed,  ib. 
for  live  cattle  sold  in  market,  51 
for  passing  with  carriages  through  a  turnpike-gate,  ib. 
for  petty  customs,  52 
for  tonnage  of  goods,  63 
plea,  justifying  taking  coals  under  prescriptive  right  to  port  duties,  1094 
TOOLS  OF  TRADE, 

case  for  distraining  of,  718 
TORTS  (see  titles  Ccue,  Trespass^  and  the  particular  heads,) 
TOUT  TEMPS  PRIST  (see  Utle  Tender.) 

plea  of,  by  infant  in  dower,  1316 
TRADE, 

case  for  slandering  plaintiff  in,  by  calling  him  a  rogue,  641  b. 
case  for  charging  him  as  being  insolvent,  641  c. 
case  for  distraining  tools  of,  718 
stated  in  plea  of  bankruptcy,  913 
TRAVERSE, 

denials  in  general, 

in  covenant,  of  lessor's  seisin  in  fee,  and  notes,  1018 
of  assignroont  of  lease  to  defendant,  1019 
in  trespass, 

formal  traverse,  form  of,  1211 
general  observations  as  to,  ib. 
of  prescriptive  right  of  common,  ib. 

traverse  of  being  guilty  elsewhere,  or  at  another  time,  1074 
in  replevin  in  a  replication,  1231 
demurrer  for  not  tendering  issue  in  fact  traversed  in  replication,  1266 
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TREASURER, 

commeDcetnent  of  declaration  by  or  against,  empowered  to  sue  or  be  sued  by 

statute,  36 
assumpsit  at  suit  of,  of  bridge  company,  for  calls,  53 
the  like  at  suit  of,  of  canal  company,  ib. 
the  like  in  debt,  398 
debt  on  bond  at  suit  of,  of  friendly  society,  established  before  10  Geo.  4.  o.  66, 

470 

the  like  where  society  established  after  10  Geo.  4.  c.  56,  571 
TREBLE  DAMAGES, 

debt  for,  on  extortion,  601 
TREBLE  VALUE, 

debt  for,  on  4  Geo.  2.  c.  28,  493 

on  2  &  3  Edw.  6.  c.  13.  s.  1,  495,  498 
TREES  (see  titles  Lat^dlord  and  Tenant.     Waste,) 

case  for  cutting  of,  &c.  776,  784 

trespass  for  cutting  of,  869 

plea  justifying  cutting  of,  for  overshading  defendant's  ground,  1102 
TRESPASS  (see  the  Analytical  TabU.) 
Declarations  in, 

general  form  of,  in  the  King's  Bench,  and  notes,  14,  846 

in  the  Common  Pleas,  and  notes,  19,  848 
in  the  Exchequer,  20,  849 

mode  of  framing  of,  in  general,  849,  n. 
To  Persons, 

for  an  assault,  spitting  in  face,  beating,  &c.  with  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib. 

the  like  for  a  battery,  &c.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  vestry-room,  853 

for  preventing  plaintiff  entering  quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  a  battery,  854 

by  husband  alone,  for  the  battery  of  his  wife,  ^er  quod,  &c.  ib. 

for  criminal  conversation,  855 

for  debauching  a  daughter  and  servant,  in  trespass,  856 

by  a  master,  for  the  battery  of  his  servant  per  miod,  &c.  ib. 

for  false  imprisonment,  and  compelling  plaintiff  to  go  to  a  police-office,  857 

common  count,  for  false  imprisonment  generally,  ib. 
To  Personal  Property. 

for  chasing  sheep,  &c.  with  special  damage,  858 

second  count,  for  cjiasing  sheep  or  other  cattle,  859 

for  seizing  cattle,  or  other  property,  as  a  distress,  ib. 

common  count  de  bonis  asportatiSy  ib. 

for  shooting  a  dog,  &c.  860 

for  running  defendant's  cart  against  plaintiBT's  horse,  and  killing  it,  ib. 

for  running  a  carriage  against  plaintiff's,  with  special  damage,  &c.  ib. 

for  seizing  plaintiff's  cart  and  horse,  &c.  861 

for  seizing  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sailing,  ib. 

for  seizing  plaintiff's  boat,  and  putting  it  adrift,  863 
To  Real  Property, 

for  trespass  in  dwelling-house,  breaking  doors,  and  seizing  goods,  863 

count  for  a  common  expulsion,  864 

on  Stat.  8  Hen.  6.  c.  9,  for  a  forcible  entry  and  detainer,  865 

second  count,  on  possession  generally,  866 

breaking  close,  gates,  and  locks,  with  carts,  &c.  and  special  damage,  ib. 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  868 
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TRESPASS— (conlttttted.) 
Declarations  in — (cofi/tntied.) 
To  Real  Property — {continued,) 

for  cuttiDg  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 

for  digging  in  coal-mine,  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use,  ib. 

for  mesne  profits,  aAer  recovery  in  ejectment,  ib. 

second  count,  for  breaking  close  and  killing  game,  at  common  law,  ib. 

third  count,  carrying  away  game,  873 

for  entering  with  hounds,  and  killing  deer,  ib. 
Pleas  in, 
In  general. 

general  issue,  1061 

the  like  by  several  defendants,  ib. 

the  like  to  a  part,  with  a  special  plea  to  the  residue,  1061 

accord  and  satisfaction,  1062 

by  one  defendant  in  an  action  against  two,  accord  and  satisfaction  by  the  other, 
aQer  action  brought,  ib. 

arbitration  and  release,  ib. 

judgment  by  verdict  recovered  by  defendant  against  plaintiff,  for  same  trespasses, 
ib. 

plea  justifying  under  a  commission  of  bankruptcy,  1062  b. 

tender  of  amends  by  officers  of  excise  or  customs,  1063 

tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2,  1065 

plea,  disclaimer  of  title  in  locus  tnguo,  and  tender  of  amends,  1066 

statute  of  limitations,  1067 
To  Persons, 

son  assault  demesne,  1067 

molliter  manus  imposuit  to  preserve  the  peace,  1069 

assault,  &c.  in  defence  of  a  father,  &c.  1070 

assault,  &c.  to  preserve  the  peace,  1071 

the  like,  stating  that  plaintiff  made  an  assault  upon  a  third  person,  ib. 

correction  of  an  apprentice  for  disobedience,  1072 

moderate  correction  of  a  seaman,  ib. 

to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of  same  be* 
fore  two  justices,  under  9  Geo.  4.  c.  31.  s.  27,  28,  and  therefore  defendant  re- 
leased from  action,  1073 

molliter  manus  imposuit  to  turn  defendant  out  of  plaintiff's  house,  ib. 

the  like  of  a  public-house,  1 074 

the  like  in  resistance  of  plaintiflf's  entry,  1075 

defence  of  possession  of  a  close,  ib. 

plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  house  of  one, 
and  that  other,  as  constable,  took  plaintiff  before  a  justice,  1076 

the  like  in  a  more  concise  form,  by  the  private  person  only,  1080 

plea  justifying  imprisoning  plaintiff,  and  taking  him  before  a  magistrate,  &c.  hav- 
ing been  guilty  of  a  felony  on  7  d&  8  Geo.  4.  c.  29.  s.  47,  as  a  clerk,  in  embez- 
zlement of  defendant's  property,  ib. 

arrest  by  sheriff's  officer,  d&c.  under  latitat  against  plaintiff,  1083 

the  like  by  sheriff  or  officer  to  whom  the  writ  was  directed,  1087 

justification  by  attorney  under  a  ca.  so.  1088 

the  like  by  a  sheriff's  officer  under  a  writ  of  ca.  sa.  1089 

plea  justifying  the  imprisonment  of  plaintiff  by  defendant,  as  an  officer  of  the  Pal- 
ace Court,  in  executioa  of  a  ca*  sa.  issued  out  of  that  court  against  plaintiff,  up- 
on a  judgment  therein,  1091 

justification  under  warrant  of  magistrate,  for  an  assault,  ib. 
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TRESIS  ASa-^cofitimud.) 

Pleas  im, — {eaniinued,) 

To  Personal  Property, 

justification  of  a  distress  of  cattle  damage  feasanU  1092 

justification  of  removal  of  goods,  encumberiog  close,  1094 

plea  to  trespass  for  removing  tunnels,  d&c.  justifying  on  the  ground  that  the  tunnels 
were  withdrawing  water  from  a  public  river,  ib. 

justifying  trespasses  under  a  distress  for  rent,  ib. 

justification  of  taking  coals  under  prescriptive  right  to  port  duties,  ib. 

justifying  killing  dog  for  worrying  sheep,  1097 

pleas  to  trespass  for  running  defendant's  gig  against  plaintiff's  mare,  that  defen- 
dant was  driving  the  gig  along  the  highway,  leaving  sufficient  room,  and  that 
the  mare  was  so  badly  managed,  and  so  unruly,  that  thereby  the  accident  hap- 
pened, ib. 
To  Heal  Property. 

libertan  tenemeniumt  enumerating  the  trespasses,  1097 

the  like  in  a  more  concise  form,  1099 

seisin  in  fee  by  a  copyholder,  1100 

justification  by  tenant  for  years,  giving  color  to  plaintiff,  1101 

the  like  by  a  tenant  from  year  to  year,  1102 

justifying  cutting  trees,  because  overshading  plaintifTs  garden,  dtc.  ib. 

defect  offences,  1103 

leave  and  licence,  1106 

for  fishing,  that  loeus  in  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fishery  was  defendant's  several  fishery,  1107 

the  like  that  defendant  has  a  free  fishery  in  the  fishery,  11  OS 

common  of  fishery,  ib. 

hcuB  in  quo  a  navigable  river,  and  a  public  right  to  fish  therein,  ib. 

plea  by  a  freeholder  a  prescriptive  right  of  pasture,  1109 

common  pur  cause  de  vieinage^  1113 

common  of  estovers,  &c.  1115 

public  way  for  carriages,  &c.  1116 

plea  justifying  defendant's  entering  plaintiff's  close,  and  breaking  gates,  &c«  be- 
cause a  highway  adjoining  was  out  of  repair,  and  continued  impassable,  where- 
fore defendant,  through  necessity,  entered,  d&c.  1118 

public  way  by  prescription  by  a  freeholder,  1118  a. 

prescriptive  right  of  way  that  defendant  has  closes  at  both  ends  of  way,  1121 

private  way  by  non-existing  grant,  1122 

the  like  in  another  form,  1 123 

the  like  of  necessity,  1125 

the  like  by  tenant  under  a  lease,  or  from  year  to  year,  1127 

a  private  right  of  way  under  a  local  inclosure  act,  and  award,  ib. 

the  like  to  a  well  to  take  water  by  prescription,  1127  6. 

entry  to  take  tithe,  1 1 28 

plea  justifying  pulling  down  a  wall,  because  it  obstructed  and  darkened  an  ancient 
light,  1130 

plea  justifying  entering  plaintiff's  close,  and  taking  away  gelding,  that  plaintiff  had 
forcibly  taken  it  away  from  defendant,  1130 

the  like  under  a  latitat^  1130  a. 

the  like  underaji.ya.  against  plaintiff,  1132 

the  like  under  KJLfa.  against  another  person,  1134 

the  like  by  sheriff  under  Afi.fa,  1185 

by  surveyor  under  highway  act,  13  Geo.  3.  c.  78, — 1136 

justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1137/. 
Replications  in. 
In  general. 

l»  precludi  nonf  1201 
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TRESF  \SS— (continued.) 
Replications  in — (continued.) 
Jn  general — {continued,) 

2.  conclusion  with  a  verificaticD,  1201 
to  plea  of  tender,  that  the  amends  were  not  sufficient,  ib. 

to  plea  of  verdict  recovered  against  plaintifT,  denying  the  verdict  was  for  same 
causes  of  action,  ib. 
To  Persons, 
de  injuria^  or  de  eon  tori  demesne^  1201 
de  injurid  to  son  CLSsaull  demesne^  1202 

to  plea  of  son  assault  demesne^  that  assault  was  made  to  turn  defendant  out  of  a 

house,  ih. 
to  plea  of  defence  of  possession  of  close,  right  of  way  over  it,  1203 
to  justification  under  latitat  and  warrant,  protesting  issuing  of  writ  and  warrant, 

and  de  injurid  as  to  residue,  1404 
to  justification  under  latitat,  a  battery,  6lc,  because  plaintiff  attempted  to  escape, 
that  defendant  beat  plaintiiT  more  than  was  necessary,  1205 
To  Personal  Property. 
to  a  justification  of  distress  damage  feasant^  demise  by  E.  F.  to  plaintiff  and  dc 

injurid,  1205 
to  the  like,  defect  of  fences,  ib. 
to  the  like,  that  defendant  converted  distress,  1207 
the  like  under  a  j!./a.  that  writ  of  error  allowed,  ib« 
To  Real  Property, 
to  liberum  tenemenium,  denial  of  plea,  1208 
to  liberum  tenementumf  demise  by  defendant  to  plaintiff^  1209 
to  a  plea  of  licence,  dental  of  licence,  ib. 
to  a  plea  of  licence,  a  countermand,  1210 
to  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 
to  the  like,  that  defendant's  cattle  were  unruly,  &c.  ib* 
to  plea  of  prescriptive  right  of  common,  denial  of  the  right,  1211 
observations  on  traverses  of  rights  of  common,  and  ways  in  general,  ib. 
New  Assignments  in. 
To  Persons, 
to  plea  of  son  assault  demesne,  a  different  assault,  1213 
to  justification  under  process,  imprisonment  before  issuing  process,  1214 
To  Personal  Property, 

to  justification  under  a  right  of  way,  extra  viam,  1215  • 

that  the  corn,  &c.  was  different  corn,  ib. 
To  Real  Property, 
to  liberum  tenementum,  new  assignment  setting  out  abuttals,  1216 
the  like  of  abuttals  towards  a  place,  1217 
to  plea  of  right  of  way,  traverse  of  way,  and  extra  viam,  ^c,  ib^' 
the  like  merely  new  assigning,  1218 
Rejoinders  in, 

1.  similiter  to  replication  concluding  to  the  country,  1232 

2.  rejoinder  to  a  replication  concluding  with  a  verification,  ib. 

3.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 

to  replication  of  excess  denying  the  excess,  ib. 
to  a  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  ib. 
rejoinder  in  trespass  that  the  notice  to  quit  was  waived,  ib. 
re-asserting  right  of  way  as  stated  in  the  plea,  ib. 

to  replication  that  defendant's  cattle  were  unruly,  that  they  escaped  through  defect 
of  fence  mentioned  in  plea,  and  not  that  in  replication,  1233 
Vol.  III.  N 
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TRESPASS— (ronitniied.) 

Sun-REJOINDERS  IN, 

common  form  of  a  sur-rejoinder,  1236 

conclusion  to  the  country,  ib. 

conclusion,  &c.  with  a  verification  in  trespass,  ib. 

in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
Rebutters  and  Sur-rebutters, 

rebutter  denying  the  waiver  of  the  notice  to  quit,  1236 
sur-rebutter,  similiter,  ib. 
Pleas,  &c.  to  New  Assignments, 

general  issue  to  new  assignment,  1237 
commencement  of  special  plea  to  new  assignment,  ib. 
conclusion  with  a  verification,  ib. 
similiter  to  general  issue  to  new  assignment,  ib. 

commencement  of  a  replication  to  a  special  plea  to  new  assignment,  ib. 
conclusion  with  a  verification,  ib. 
Demurrers  in. 
In  general  (see  title  Demurrer,) 

tor  not  describing  locus  in  quo  in  declaration,  1251 
for  not  stating  trespasses  committed  vi  ei  armis^  d&c.  ib. 
for  declaring  with  a  quod  cum  in  trespass,  1262 

for  stating  an  assault  to  have  been  committed  on  divers  days  and  times,  ib. 
to  plea  in  trespass,  1267 
TROVER, 

for  cattle,  deeds,  bonds,  bills,  notes,  bank-notes,  money,  or  goods,  836 

by  assignees  of  a  bankrupt,  on  bankrupt's  possession,  and  a  conversion  after  the 

bankruptcy,  837 
second  count«  on  assignees'  possession,  838 
by  the  assignees  of  an  insolvent  debtor,  on  a  possession  and  conversion  before 

insolvent's  petition,  ib. 
second  count  on  insolvent's  possession,  with  a  conversion  after  plaintiff  was  as* 

signee,  838 
third  count  on  the  actual  possession,  and  a  conversion  afterwards,  ib. 
by  an  executor,  for  conversion  in  the  life  time  of  testator,  ib. 
second  count,  for  conversion  after  bis  death,  839 
third  count,  for  trover  and  conversion  after  testator's  death,  ib. 
by  an  administrator  on  intestate's  possession,  840 
second  count,  on  trover  before  the  death,  and  conversion  after,  841 
third  count,  on  a  trover  after  death,  and  before  administration,  ib. 
fourth  count,  on  possession  of  administrator,  842 

5 lea  in,  that  administration  is  void,  &>c.  showing  how,  1040  (see  title  Case.) 
'EES, 
commencement,  &c.  of  declaration  by  or  against  clerk,  &,€•  of,  under  a  statute, 

36 
assumpsit  by  trustees  of  friendly  society,  on  note,  138 
debt  by  trustee  against  husband,  on  deed  of  separate  maintenance,  626 
plea  in  detinue  by  justifying  detention  of  lease,  1026 

UNDE  NIL  HABET,  ~ 

writ  of,  in  dower,  1311 

warrant  thereon,  1812 

summons  thereon,  1313 

sheriff's  return  to  writ,  ib. 
VSANCE, 

assumpsit  on  bill  payable  at,  167 

averment  of  duration  sf,  169 
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USE  AND  OCCUPATION  (see  also  titles  Landlord  and  Tenant.    Rent.) 
assumpsit  for, 

of  house  or  land,  40 

of  a  fishery,  42 

of  a  way,  ib. 

of  a  pew,  43 

of  a  seat  to  view  a  procession,  ib. 

of  a  tennis  court,  &c.  44 

of  an  inn  and  profits,  ib. 

for  double  rent,  45 

of  pasture  land  and  eatage  of  the  grass,  ib. 

premises  and  tithes,  46 

for  agistment  of  cattle,  59 

of  unfurnished  lodgings,  47 

of  furnished  lodgings,  ib. 

board  and  lodging,  48 

lodging  and  necessaries,  59 

warehouse-room  of  goods,  48 

the  standing  of  a  carriage,  49 

the  moorage  of  ships,  ib. 
debt  for,  430 
covenant  for  rent,  549 
set-off  for,  plea  of,  936,  938 
USES,  STATUTE  of, 

how  described  in  pleading,  758,  n. 
USURY, 

debt  on  8  Ann.  for,  in  discounting  promissory  note,  512 

the  like  where  part  of  loan  was  in  goods,  ib. 

common  count  for  usury  on  a  loan,  514 

common  count  stating  the  forbearance  to  have  been  of  a  debt^  515 

the  like  where  sum  forborne  was  paid  at  dififerent  times,  ib. 

plea  to  action  on  bill  of  exchange  that  it  was  given  for  usury,  909  a. 

replication  thereto,  1146 

rejoinder  thereto  that  plaintiff  was  not  a  band  fide  holder,  1220 

plea  of,  to  debt  on  bond,  966 

replication  thereto,  1 172 

VENDOR  AND  PURCHASER  (see  title  Sale.) 
TENIRE, 

emUiterf  admission  of  tender  and  award  of  venire^  1156 

replication,  and  award  of  venire  in  case,  where  part  of  causes  of  action  con- 
fessed, 1186 

award  of  venire  torn  ad  iriandum  quam  ad  inquirendum  in  debt  on  judgment  by 
default,  1285,  7 

award  of  venire  in  action  by  executor,  who  has  only  pleaded  plene  admimetramtt 
1169 

writ  of,  for  recognitors  in  writ  of  right,  1378 
VENUE,  (see  vol.  i.  title  Venue,) 

demurrer  for  not  laying,  in  declaration,  1248 

demurrer  to  debt  on  judgment  for  not  laying  venue  where  judgment  obtained,  1260 

demurrer  for  not  describing  locus  in  quo  in  declaration,  1251 

demurrer  to  avowry  varying  as  to  place  from  declaration,  1260 
VERDICT  (see  title  Judgment.) 

plea  of  judgment  recovered  on  a  verdict,  in  an  action  of  trespass,  1062 

replication  thereto  denying  the  verdict  was  for  the  same  causes,  1201 
VERIFICATION, 

conclusion  of,  in 
a  plea 


^A 
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VERIFICATION— (c<m/»ni*ed. ) 

conclusion  of,  in — {continued.) 

in  assumpsit,  907 

to  the  record,  &c.  ib. 
in  debt,  onerari  non^  954 

actio  non^  907 
in  covenant,*  907,  1001 
in  case,  907 
in  replevin,  1030 
in  trespass,  907,  1061 
a  replication 

in  assumpsit,  1145 

in  debt,  in  general,  1 170 
by  the  record,  1181,  2 
in  covenant,  1185 
in  case,  {same  as  TrespasSf  using  the  word  *•  grievance^^  instead  of 

''trespass,")  1186 
in  replevin,  1189 
in  trespass,  1201 
a  rejoinder,  1219 

VESTRY, 

trespass  for  excluding  parishioner  from,  853 
VI  ET  ARMIS, 

omission  of,  when  aided,  850 

demurrer  for  not  stating  trespass  committed  with,  1251 
VICE  COMES  NON  MISIT  BREVE, 

continuance  bj,  stated,  1159,  1380 

VIEW, 

prayer  of,  in  writ  of  right,  1363 

writ  of  view,  ib. 

return  to  writ  of  view  that  tenant  has  had  a  view,  1364 

return  that  demandant  did  not  appear  to  show  the  land,  1365 

WAGER  (see  also  title  Feigned  Issue.) 

assumpsit  for,  on  a  horse-race,  226,  229,  232 

on  wager  as  to  weight  of  hogs,  233 

for  money  won  at  cribbage,  234 
WAGES,  d&c.  (see  title  Work  arvd  Labor.) 
WAREHOUSE-ROOM  (see  title  Use  and  Occupation.) 

assiunpsit  for,  of  goods,  48 

for  standing  of  carriages,  49 

for  lighterage,  wharfage,  and  warehouse-room,  65 
WARRANT, 

case  for  maliciously  procuring  search  warrant  and  searching  plaintiff's  house,  &c. 
612  a. 

sheriff's  warrant  pleaded, 
on  a  latitat,  1083 

on  a  capias  ad  satisfaciendum^  1089 
upon  a  fieri  facias^  1133 

of  a  magistrate,  plea  in  trespass  justifying  under,  1091 

sheriff's  warrant  in  quare  impedit^  1032 

sheriff's  warrant  in  dower,  1312 

sheriff's  warrant  in  writ  of  right,  1356 
WARRANT  OF  ATTORNEY, 

case  for  maliciously  suing  out  execution  upon  a  judgment  entered  up  by  a,  727 
WARRANTIES  (see  also  title  Deceit.) 

assumpsit  on  a  general  warranty  of  a  horse,  &c.  279 

on  an  exchange  of  horses,  &c.  281 
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WARRANT  OF  ATTORSEY— (continued.) 
for  not  furnishing  good  hams,  &c.  282 
of  right  to  sell,  290 
of  warranty  of  bank  note,  286 
case  on,  of  a  horse,  679,  681 
of  a  ship's  cable,  688 
WASTE  (see  title  Landlord  and  Tenant.) 

assumpsit  against  tenant  for  not  using  premises  in  husband-like  manner,  &c.  307 

for  leaving  premises  out  of  repair,  311 

cStse  by  reversioner  against  tenant  for  voluntary  waste,  784 

the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted  premises, 

for  having  cut  down  timber  and  committed  waste,  785 
second  count,  for  not  cutting  down  timber,  and  as  defendant  ought  to  have  done, 
785  a. 

against  tenant  fpr  cutting  trees,  and  bad  husbandry,  ib« 
against  administratrix  of  rector,  for  waste^  786 
covenant  for  not  repairing,  &c.  552,  559 
WATCH-MAKER, 

assumpsit  against,  for  losing  a  watch  delivered  to  him  to  repair,  340 
WATER  AND  WATERCOURSES  (see  titles  Canal  Calls.     Fishery.) 
case  for  injuries  to, 

for  diverting  water  in  river  from  plaintiff's  mill,  788 

second  count  stating  a  general  diversion  of  the  water,  without  showing  the 

means,  790 
for  not  keeping  banks  of  river  in  repair,  791 
for  widening  cuts  from  stream,  793 
declaration  for  removing  a  hatch  placed  to  prevent  water  from  running  to  a 

mill,  per  quod  plaintiff  could  not  repair  or  work  mill,  794 
against  owner  of  wharf  for   placing    tree  in  Thames,  whereby  plaintiff's 

barge  struck,  ib. 
for  intemipting  plaintiff  in  his  reversionary  right  to  irrigate  a  meadow,  794  a. 
for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed, 

795 
for  using  more  water  to  mill  on  canal  than  necessary,  797 
plea  justifying  trespass  under  prescriptive  right  to  draw  water  out  of  well,  1127 
the  like  fhailocus  in  quo  a  navigable  river,  1108 
WAYS  (see  title  Trespass.) 

declarations  in  assumpsit  for  use  of,  42 

case  for  nuisances  in  street,  whereby  plaintiff's  coach  upset,  598 
for  not  keeping  a  cellar  properly  covered,  599 
for  obstructing  a  public  way,  599  a. 
for  obstructing  plaintiff's  private  way,  807 
second  count,  not  showing  means  of  obstruction,  809 
third  count  more  general,  merely  stating  the  way  to  be  towards,  &c.  810 
for  obstructing  way  to  fetch  off  tithes,  ib. 
by  reversioner  for  obstructing  a  way  by  building  thereon,  810 
pleas  in  trespass  justifying  under, 
public  way,  1116 

plea  justifying  defendant's  entering  plaintiff's  close,  and  breaking  gates, 
d&c.  because  a  highway  adjoining  was  out  of  repair,  and  continued  im- 
passable, wherefore  defendant,  through  necessity,  entered,  &c.  ib. 
private  way  by  prescription,  by  freeholder,  1118 

by  a  copyholder,  for  a  private  way  in  tho 
*  same  manor,  1120 

by  non-existing  grant,  1122 

defendant's  closes  at  both  ends  of  way,  1121 

of  necessity,  1125 
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WAYS— (con/tnti«d.) 

pleas  ia  trespass  justifying  under,  private  waj  by  prescription — {coniinued.) 

by  a  tenant,  1137 
a  private  right  of  way  under  a  local 

inclosure  act  and  award,  ib. 
to  a  well  for  water,  ib. 
entry  to  take  tithe,  1128 
justifying  as  surveyor,  13  Geo.  3.  c.  78. — 1136 
replication  of  son  cusatdt  demesne^  right  of  way  over  locus  in  quOf  1203 

denials  of  right  of  way,  1212 
new  assignment,  extra  viam  1215 

traverse  of  way  and  extra  otam,  1217 
the  like  merely  new  assigning,  ib. 
WAY  GOING  CROP, 

assumpsit  for,  40,  301 
WELL, 

plea  justifying  trespass  under  right  to  take  water  at,  by  prescription,  1 127 
WHARFAGE  and  WHARFINGER  (see  title  Warehouse.) 
assumpsit  for  wharfage,  64 

against  wharfinger,  for  loss,  &c.  of  goods,  362  to  354 
case  against,  for  putting  timber  in  Thames  without  a  fastening,  794 
WILL, 

statement  of  devise  by,  in  fee  simple,  591,  1333,  1361 
of  personal  property,  592 
WINDOWS  (see  title  Ancient  Lights,) 
WITNESS, 

assumpsit  by,  for  attendance  and  joumies,  73 
case  against,  for  not  obeying  a  subpana  duces  lectim,  757 
WORDS  (see  title  Slander:) 
WORK  AND  LABOR,* 

Indebitatus  Assumpsit  relating  to, 
wages  as  an  hired  servant,  65 
wages  as  a  sailor  against  the  captain  or  owner,  66 
for  short  allowance  money,  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain,  ib. 
wages  as  captain  against  the  owner,  67 

prize-money,  wages,  &c.  by  a  quarter-master  against  owner,  ib. 
salary  as  a  quarter-master  of  a  corps  of  troops,  ib. 
pilotage,  ib. 
crimpage,  68 
salvage,  ib. 

work  and  labor  by  an  attorney,  ib. 

as  an  attorney  for  prosecuting  a  commission  of  bankruptcy,  70 
the  like  for  procuring  a  bankrupt's  certificate,  ib. 
the  like  for  procuring  defendant's  discharge  as  an  insolvent,  ib. 
as  a  clerk  in  court  in  the  Exchequer,  ib. 
as  one  of  the  six  clerks  in  the  Court  of  Chancery,  ib. 
as  a  proctor,  71 

by  an  attorney  as  agent  against  another  attorney,  ib. 
as  a  messenger  under  a  commission  of  bankrupt,  72 
as  a  sberifTs  officer,  bailifi*,  d&c.  ib. 
ditto  in  another  form,  72 

as  steward  of  a  manor,  for  fees  on  admission  to  a  copyhold,  73 
as  a  witness,  ib. 

work  and  labor,  and  materials,  74 
work  with  horses  and  carriages,  or  with  lighters,  &c.  76 
the  carriage  of  goods  by  land,  77 
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WORK  AND  IsABOn— {continued.) 

work,  journeys,  and  attendance,  T7 

work  as  an  agent  generally,  and  for  commission,  78 

work  as  a  factor  or  agent  in  selling  goods,  ib. 

as  an  insurance  broker,  79 

premiums  of  insurance,  80 

as  an  auctioneer  and  appraiser,  81 

as  an  accountant,  81a. 

as  a  surveyor,  81  6. 

as  a  school-master,  and  for  books  and  board  and  lodging,  81 

the  like  for  entrance  money,  ib. 

as  a  surgeon,  &c.  and  for  medicines  and  inoculating  child,  83 

as  a  surgeon,  apothecary,  and  man-midwife,  84 

as  a  nurse,  ib. 

as  an  undertaker  of  funerals,  35 

as  a  curate,  86 

for  composing  paragraphs  for  newspapers,  ib. 

for  work  and  labor  in  booking,  receiving,  and  keeping  passengers  and  parcels, 
and  the  use  of  a  shop,  ib. 
•^Mumpn/,  Special^  relating  to^ 

special  count  for  board  wages  as  hired  servant,  256 

for  a  reward  offered  for  a  prisoner,  who  had  escaped,  ib. 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  258 

by  a  schoolmaster  for  taking  away  pupil  from  school  without  quarter's  notice,  259 

the  like  on  executed  consideration,  260 

for  not  receiving  hired  servant  into  service,  324 

by  mariner,  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  325 

for  turning  servant  away  without  notice,  326 

for  preventing  plainUff  completing  a  work,  328 

for  not  performing  building  agreement,  330 

for  not  fixing  steam  engine  properly,  331 

special  damage  thereto,  332 

against  agents,  factors,  d&c.  (see  titles  AgenU.    Attorney*    Bailee.  Carrier.     Far- 
rier.     Wharfinger,) 
WORKS  AND  WORKMAN  (see  title  Work  and  Labor.) 

assumpsit  against,  for  not  performing  a  building  contract,  330 
for  performing  work  inartificially,  331 
for  not  employing  a  servant,  &lc,  324 
for  preventing  plaintiff  completing  a  work,  328 
WRECK, 

statement  of  loss  by,  190 
WRITS,  PLEADED, 

capiaa  ad  satiefadendumf  416,  1088 

delivery  of,  to  sheriff,  417 

onaiitat,  or  bill  of  Middlesex,  448,  1083 

of  a  special  capias^  450 

of  process  in  the  Common  Pleas,  451 

of  process  in  the  Exchequer,  452 

of  a  fi£ri  fadaa,  748,  980,  1 135 

of  a  ca.  so.  out  of  Palace  Court,  1091 
-     to  sheriff  of  county  of  Chester,  456 

of  error,  replication  to  plea  to  justification  under  9Lfi.fa,  a  writ  of  error  allowed,  1207 

original  writ  in  quare  impedit^  1301 

writ  of  fM  adttUttoif  1302 

writ  of  admiUtendum  clerieum^  1309 

writ  of  inquii^  and  eeisei  exeeuUo  in  quare  impedUt  ib. 

writ  of  error  m  ^fiuir«  tinpsdit,  ib. 
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WRITS,  PLEADED— (conhniied.) 

writs  of  dower,  1311 

writ  of  mnd  cape,  1314 

writ  o£  habere  facias  seistnam,  1323 

writ  of  seisin  and  inquiry  on  judgment  by  default,  1325 

of  right  (see  title  RighU  fVrit^  of.) 

of  entry  (see  title  Entry  ^  Writ  of) 

of  intrusion  (see  title  Intrusion  ^  Writ  of) 
WRITING  OBLIGATORY  (see  title  Bonds.) 


1 

i 


r 


1 


;.;  /  / 


'     /     / 


-^VP-  •  -.' 


/   / 


'     t    J       f 


I 


/ 


L 


.'  f  J-. 


■fMiiiiiiiiii 

a  bios  ObS  HS3  7bl 


«  ''  * 


«  . '» 


•  • 


